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STATE  OF  NEW  TOEK, 


COMMENCINQ    MAY    fiS,    1877. 


James  Buchan  et  al.,  executors,  etc.,  Appellants,  v.  James 

RiNTOUL,  Eespondent, 

Where,  under  the  provisioiiB  of  the  Revised  Statutes  (2  R.  S.,  92,  {  52),  an 
executor,  after  eig'hteen  months  from  the  time  of  his  appointment,  has 
been  required  to  render,  and  has  rendered,  an  account,  the  surrogate 
in  examining  it  may  allow,  for  his  information,  any  person  to  point  out 
errors  and  defects  in  the  account. 

Where,  therefore,  the  person  upon  whose  application  the  order  requiring 
the  account  was  granted  files  objections  thereto,  the  surrogate  is  not 
bound  to  strike  out  or  dismiss  them,  but,  at  least,  may  retain  and  use 
them  as  the  basis  of  his  investigation. 

As  to  whether  the  i>er8on  who  appHed  for  the  order  can  api)ear  and 
contest  the  account,  and  as  to  whether  the  surrogate  may  appomt  an 
auditor  to  examine  the  account,  qtuBre. 

Under  the  act  of  1870  (}  6,  chap.  359,  Laws  of  1870),  in  relation  to  pro- 
ceedings in  the  surrogate's  court  of  the  county  of  New  York,  the  surro- 
gate of  said  county  may  appoint  a  referee  and  refer  to  him  an  account 
rendered  as  above  stated ;  and  the  fact  that  in  the  order  of  reference 
the  referee  is  termed  an  auditor,  does  not  titiate  the  order.  The  mis- 
nomer  is  but  a  matter  of  form,  and  the  order  will  be  held  to  operate 
to  appoint  a  referee. 

(Argued  Api-il  24, 1877 ;  decided  May  22, 1877.) 

Appeal  from  order  of  the  Geneiul  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  an  order  of 
the  surrogate  of  the  city  and  county  of  New  York,  denyhig 
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Opinion  of  the  Court,  per  Easl,  J. 

a  motion,  on  the  part  of  appellants,  to  set  aside  an  order  of 
reference,  and  to  dismiss  the  objections  of  req)ondcnt  to  the 
account  presented  by  appellants  as  executors  of  the  estate  of 
Thomas  B.  Rich,  deceased.  (Reported  below,  10  Hun,  183.) 
The  facts  appear  sufficiently  in  the  opinion. 

Josiah  P.  Fitch^  for  the  appellants.  It  is  only  upon  the 
final  accounting  by  executors  or  admrnisti-atore,  that  a  per- 
son  will  be  permitted  to  appear  and  acquire  a  standing  before 
the  surrogate  to  contest  the  account.  (2  R.  S.,  92,  §§  52, 
60-65;  WesterveU  v.  Gregg j  1  Barb.  Ch.,  469  ;  CampbeUy. 
JBowen,  1  Bradf.,  224.)  The  appointment  of  the  auditor 
was  without  authority.  (2  R  S.,  94,  §  6;  1  Barb.  Ch.,  469; 
1  Bradf.,  224. 

John  S.  Davenport,  for  the  respondent.  The  defendant 
could  call  the  plaintifis  to  account.  (2  R.  S.,  92,  §§  52,  63; 
W<)odrufy.  Woodruff,  17  Abb.  Pr.,  165;  Valentine  y.Valenr 
tine,  2  Barb.  Ch.,  439;  Wood  v.  Broum,  34  N.  Y.,  337.) 

Earl,  J.  The  parties  to  this  appeal  are  executors  of  the 
will  of  Thomas  B.  Rich,  deceased.  They  are  also  trustees 
under  the  will  for  certain  purposes  therein  mentioned,  and 
as  such  took  the  residuary  personal  estate.  The  appellants 
took  and  had  the  sole  management  and  control  of  the  estate. 
After  the  expu*ation  of  eighteen  months  from  the  time  of 
their  appointment  as  executors,  the  respondent  applied  to 
the  surrogate  for  an  order  requiring  the  appellants  to  render 
an  accoimt  of  their  proceedings,  and  the  order  was  granted 
and  served.  (2  R.  S.,  92,  §  52.)  The  appellants  appeared 
and  filed  their  account,  and  the  respondent  appeared  and 
filed  certain  objections  thereto.  The  surrogate  then  made 
an  order  appointing  an  auditor,  and  referring  the  accoimt  to 
him  for  examination,  and  directing  him  to  proceed  with  the 
hearing  and  auditing  of  the  account  with  all  diligence,  and 
make  repoii;  of  his  proceedings  and  determination  to  him, 
the  surrogate. 
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Thereafter  the  appellants  filed  ceilaui  corrections  of  their 
account,  and  then  made  a  motion  to  set  aside  the  order  of 
reference  to  the  auditor,  and  to  dismiss  the  objections  of  the 
respondent  to  the  account  without  hcaidng  them,  on  the 
ground  that  he  had  no  standing  in  couit.  The  surrogate 
made  an  order  denying  this  motion,  and  from  that  oixler  the 
appellants  appealed  to  the  General  Term  of  the  Supreme 
CSourt  and  fi'om  affirmance  there  to  this  court. 

It  is  not  disputed  here  that  the  respondent  had  the  right 
to  requu^  this  aocoimt  to  be  rendered  under  the  fifty-second 
section  above  cited,  but  the  claim  is  made  that  he  had  no 
right  to  appear  and  file  objections  to  the  account.  At  the 
time  the  motion  to  dismiss  was  made,  the  respondent  had 
done  nothing  but  to  file  his  objections.  There  had  been  no 
heanng  and  no  contest  upon  the  account.  All  the  surrogate 
had  done  was  to  allow  him  to  point  out  in  writing  certain 
alleged  errors  and  defects  in  the  account.  Whether  the 
respondent  intended  to  do  more,  whether  he  intended  to 
appear  at  the  heaiing  and  contest  the  account  and  introduce 
evidence  in  reference  thereto,  we  do  not  know.  If  upon 
any  hearing  before  the  surrogate  or  the  auditor  he  had 
attempted  to  do  any  thing  which  the  appellants  claimed  he 
had  no  right  to  do,  objections  then  interposed  or  motions 
then  made  would  have  saved  their  rights. 

Assuming  that  the  appellants  are  right  in  their  contention 
that  there  can  be  no  contest  over  an  account  rendered  under 
section  52,  and  that  the  same  is  to  be  examined  by  the  sur- 
rogate alone,  there  can  be  no  doubt  that  he  may  call  to  his 
aid  any  person  in  making  such  examination,  and  he  may 
allow,  for  his  infoimation,  any  person  to  point  out  errors  and 
defects  in  the  accounts.  He  may  avail  himself  of  all  sources 
of  information  that  he  may  properly  examine  the  vouchers 
and  intdligently  examine  the  executor  under  oath.  The 
surrogate  was  not,  therefore,  bound  to  strike  out  or  dismiss  the 
objections.  He,  at  least,  had  the  right  to  retain  them  and 
use  them  as  the  basis  of  his  investigation  and  examination« 

The  only  other  point  made  upon  this  appeal  on  behalf  of 
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the  appellants  is,  that  the  surrogate  had  no  right  to  make  the 
order  appointing  the  auditor  and  referring  the  account  to  him 
for  examination.  If  it  were  an  original  question,  I  would  be 
inclined  to  hold  that  in  a  proceedmg  under  section  52,  the 
person  who  applied  for  the  order  could  appear  and  contest  tlio 
account,  and  that  as  between  him  and  the  executor  the  accomit 
could  be  settled,  and  that  the  surrogate  could,  under  section 
64,  or  independently  of  that  section,  appoint  an  auditor  to 
examine  the  account;  but  it  seems  to  have  been  held  othenvise 
in  Wesiervelt  v.  Gregg  (1  Barb.  Chy.,  469),  and  Campbell  v. 
Bruen  (1  Bradf.,  224),  and  it  is  not  important  now  to  deter- 
mine whether  the  decisions  m  those  cases  were  right  or  not. 
By  section  6  of  chapter  359  of  the  laws  of  1870,  an  act  in 
reference  to  proceedings  m  the  suiTogate's  comt  of  the  county 
of  New  York,  it  was  provided  that,  **  in  any  accounting  of 
the  said  surrogate's  court,  or  in  any  proceeding  therein,  the 
surrogate  may  appoint  a  referee  to  take  testimony  as  to  the 
facts  in  relation  thereto;  to  examine  the  accomits  rendered 
to  said  surrogate;  to  hear  and  determine  all  disputed  claims 
and  other  matters  relating  to  said  accounts  and  make  repoit 
thereon  subject  to  the  confirmation  of  the  surrogate."  It  is 
conceded  that  under  this  section  the  surrogate  could  in  this 
case  have  appointed  a  referee  and  referred  the  account  to 
him;  but  it  is  claimed,  on  the  part  of  the  appellants,  that  he 
did  not  appoint  a  referee,  but  that  he  appointed  an  auditor. 
It  is  true  that  in  the  order  of  reference  the  I'eferee  is  called 
an  auditor;  but  that  is  mere  matter  of  form.  An  auditor  in 
a  proper  case  has  no  power  which  a  referee  has  not  mider 
this  section.  So  long  as  the  person  could  not  exercise  and 
did  not  exercise  any  power  which  a  referee  would  not 
possess,  no  harm  could  arise  from  calling  him  an  auditor 
instead  of  referee.  As  the  order  could  not  operate  to 
appoint  an  auditor,  it  may  be  held  to  oj^erate  to  appoint 
a  referee.  If  the  person  appointed  discharged  the  functions 
of  a  referee,  it  matters  not  that  he  was  styled  an  auditor. 
To  set  aside  an  order  for  such  a  misnomer  that  could  do  no 
harm  would  be  altogether  too  technicaL 


1377.]  Matter  op  Roberts. 

Statement  of  case. 

The  order  must  be  affirmed,  with  costs. 
All  concur. 
Ordered  affirmed. 


In  the  Matter  of  Andrew  S.  Roberts,  an  Insolvent  and 
Imprisoned  Debtor,  Applying  to  be  discharged  from 
Imprisonment. 

An  application  by  an  insolvent  debtor  for  exoneration  or  dischai^  from 
impriaonment,  under  the  provisions  of  article  5,  title  1,  chapter  5  of 
part  2  of  the  Revised  Statutes  (2  R.  S.,  p.  28  6^  seq.)  must  be  made  to 
one  of  the  officers  specified  (2  R.  S.,  34,  §  1) ;  it  cannot  be  made  to  any 
court. 

An  order  made  by  the  proper  officer  upon  such  application  is  not  appeal- 
able to  the  General  Term  or  to  this  court. 

Where  the  officer  by  whom  the  order  to  show  cause  is  issued,  as  pre- 
scribed by  sidd  article  (}  2),  is  not  in  attendance  on  the  return  day 
thereof^  the  proceedings  cannot  be  continued  by  a  justice  of  the 
Supreme  Court  not  residing  in  the  coimty  wherein  the  debtor  resides 
or  is  imprisoned ;  and  in  case  they  are  so  continued  all  subsequent 
proceedings  are  void. 

Where  the  proceedings  are  commenced  by  a  justice  of  the  Supreme  Court, 
another  justice  holding  court  in  the  county  is  not  a  **  successor  in  office  " 
of  the  one  before  whom  the  proceedings  wei*e  commenced,  withi|i  the 
meaning  of  the  statute  (2  R.  S.,  35,  §  5),  and  unless  he  possesses  the 
qualification  of  residence  cannot  continue  the  proceedings. 

In  re  Hoberts  (10  Hun,  253)  reversed,  but  not  on  point  discussed  below. 

(Argued  April  24, 1877  $  decided  May  22, 1877.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  affiiming  an  order  of 
Special  Term,  denyuig  an  application  of  the  petitioner 
Andrew  S.  Robeils,  as  an  insolvent  debtor,  to  be  exonerated 
and  discharged  fix)m  imprisonment.  (Reported  below,  10 
Hun,  253.) 

The  application  was  made  under  ailicle  5,  title  1,  chapter 
5,  part  2  of  the  Eevised  Statutes.  The  petition  was  pre- 
sented to,  and  an  order  to  the  creditors  to  show  cause  was 
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Statement  of  case. 

granted  by  Justice  Donohub,  of  the  Sapreme  Court,  resid- 
ing in  the  county  of  New  York.  The  order  was  in  the  form 
of  a  Special  Term  order,  and  was  made  returnable  Sep- 
tember 2,  1876.  On  that  day  the  parties  appeared,  but 
Justice  Donohub  was  not  in  attendance,  nor  was  any  other 
officer  competent  to  act.  This  was  Satm'day;  on  the  next 
court  day,  Sqitember  fourth.  Justice  Westbrook,  of  the 
third  judicial  district,  who  was  present  at  chambers,  con- 
tinued the  proceedings  until  September  eighth,  and  on  that 
day  he  adjourned  them  until  the  first  Monday  of  October. 
The  opposing  creditors  made  objections  to  such  adjourn- 
ment, on  tiie  ground  that  Justice  Westbrook  had  no 
power  to  act.  Various  adjournments  were  thereafter  had  at 
the  request  of  petitioner's  counsel,  until  January  27,  1877, 
when  the  matter  was  presented  to  Justice  Donohue.  The 
opposing  creditors  luised  the  objection  among  others  that 
the  proceedings  had  not  been  legally  continued,  and  that 
said  justice  had  no  jurisdiction.  The  said  justice  by  order 
denied  application  for  a  discharge. 

VedderVan  Dyck^  for  the  appellant.  Judge  Westbrook 
was  the  successor  in  office  of  the  judge  who  granted  the 
order  to  show  cause,  although  not  a  resident  of  the  county. 
(3  E.  S.  [6  Barb.'s  ed.],  221,  %  92;  id.,  223,  §  98;  id.,  446, 
§  40;  Code,  §§  27,  404;  Holstein  v.  Rice,  24  How.  Pr.,  140.) 
The  proceedings  of  the  petitioner  on  the  next  court  day  after 
the  order  was  retmnable,  there  being  no  court  on  that  day, 
were  according  to  practice,  and  regular.  {Mathis  v.  Vail, 
10  How.  Pr.,  458;  In  re  Jacobs,  12  Abb.  Pr.  [N.  S.],  273; 
Mahany  v.  Penman,  4  Duer,  603;  Sullivan  v.  Fi^azee,  4 
Robt.,  516.) 

R.  C.  Elliott,  for  the  respondent.  The  proceedings  being 
statutory,  the  provision  of  the  statute  must  be  strictly  com- 
plied with.  {People  ex  rel.  Galstan  v.  Brooks,  40  How.  Pr., 
165;  People  ex  rel.  Lewis  v.  Daly,  4  Hun,  641.)  Questions 
of  jiuisdietion  in  these  proceedings  can  be  raised  at  any 
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time.  {In  re  Wigby,  8  Wend.,  134;  40  How.  Pr.,  165;  4 
Him,  641.)  The  application  could  only  be  made  to  an 
officer  residing  in  the  coimtj  in  which  the  debtor  resides. 
(2  R.  S.,  35,  §  2;  3  id.,  [Banks'  5th  ed.],  109,  277,  469.) 

Per  Chiriam.  This  was  an  application  under  the  5th 
article  of  title  1,  chap.  5,  part  2  of  the  Bevised  Statutes, 
for  the  pui*i>ose  of  exonerating  the  person  of  the  petitioner 
from  imprisonment.  There  are  two  objections  not  involving 
the  merits,  which  we  do  not  see  any  way  to  overcome.  1st. 
The  application  must  be  made  to  certain  officers  sx^ecified, 
and  cannot  be  made  to  any  coui-t;  and  an  order  by  such  a 
person  is  not  appealable  either  to  the  General  Term  or  to 
this  comi;.  In  the  Brady  Case  (69  N.  Y.,  215),  the  appli- 
cation was  under  the  6th  article,  which  authorizes  it  to  be 
made  to  a  court,  and  we  held  that  it  was  appealable  as  an 
order  in  a  special  proceeding  under  the  act  of  1854,  chap. 
270.  The  remedy,  in  this  case,  was  by  certiorari,  2d.  The 
case  was  out  of  court  by  the  feilure  of  the  presence  of  a 
judge  competent  to  sit. 

Section  2  (art.  7)  provides  that  applications  under  the  5th 
article  must  be  made  to  an  officer  residing  in  the  county 
in  which  the  insolvent  or  imprisoned  debtor  resides  or  is 
imprisoned;  and  section  5  provides  that  in  case  of  disability, 
resignation,  removal  from  office,  or  absence  from  the  county 
of  the  officer  before  whom  the  proceedings  were  commenced, 
the  same  may  be  continued  by  his  successor  in  office,  or  by 
any  other  officer,  who  might  have  originally  instituted  such 
proceedings;  and  the  sixth  section  provides  that,  if  there  is 
no  such  officer  competent  to  act,  then  any  judge  of  the 
comity  courts  may  attend,  and  adjourn  the  hearing  to  the 
next  court  cf  common  pleas  of  the  coimty. 

The  original  order  was  made  on  the  20th  day  of  July, 
1876,  by  Justice  Donohue,  returnable  on  the  2d  day  of 
September,  1876.  On  the  return  day  the  parties  appeared, 
but  there  was  no  justice  in  attendance.  On  the  4th  day  of 
September,  which  was  Monday,  the  next  court  day.  Justice 
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Westbrook  continaed  the  proceedings  until  the  8th  day  of 
September,  and  on  that  day  he  adjourned  them  until  the  first 
Monday  of  October.  Justice  Westbrook  neither  resided 
in  the  county  or  the  district.  The  statute  is  very  specific  in 
designating  the  officers  who  are  authorized  to  act  in  conduct- 
ing these  proceedings.  It  must  be  an  officer  residing  in  the 
same  county  in  which  the  debtor  resides  or  is  imprisoned, 
and' this  qualification  every  judge  must  have  or  the  proceed- 
higs  go  to  the  Common  Pleas,  except  that  the  successor  of 
the  officer,  who  made  the  original  order,  may  aet.  Judge 
Westbrook  was  not  in  the  sense  of  the  statute  successor  of 
Judge  DoNOHUE,  and  he  lacked  the  qualification  of  residence. 
Objection  was  duly  taken  throughout  the  proceedings,  and 
we  feel  constrained  to  hold  under  the  positive  provisions  of 
the  statutes  that  Justice  Westbrook  had  no  jurisdiction, 
and  that  the  proceedings  were  out  of  court.  There  was  no 
judge  present  on  the  return  day,  and  no  one  competent  to 
sit  until  the  second  day  of  October.  The  proceedings  could 
not  be  revived  at  that  time,  and  the  subsequent  proceedings 
were  void. 

The  question  of  res  adjudicata  is  a  more  serious  one;  but 
it  is  not  necessary  to  consider  it. 

The  order  of  Greneral  Term  reversed,  and  appeal  to  that 
court  dismissed. 

All  concur. 

Ordered  accordingly. 
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Peter  B.  Ross,  Appellant,  v.  Sarah  Wood  et  aL, 

Bespondents* 


An  equitable  action  cannot  be  maintained  to  axmol  a  judgment  rendered 
upon  conflicting  evidence,  upon  the  g^und  that  the  opposite  party  and 
his  witnesses  conspired  together  to  obtain  a  Judgment  by  perjury  and 
fraud,  and  that  the  judgment  was  obtained  by  fSaJse  eyideuce. 
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The  fraud  which  will  justify  equitable  interference  in  setting  aside  a 
Judgment  or  decree  must  be  actual  and  positive,  not  merely  construc- 
tive ;  it  must  be  fraud  occurring  in  the  concoction  or  procurement  of  the 
judgment  or  decree,  which  was  not  known  to  the  party  at  the  time, 
and  for  not  knowing  which  he  is  not  chargeable  with  negligence. 

I 

(Submitted  Apidl  24, 1877 ;  decided  May  22, 1877.) 

ApPEAii  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
judgment  in  &vor  of  defendant  Perez,  entered  upon  an  order 
sustaining  a  demurrer  to  plaintiff's  complaint. 

This  action  was  brought  to  amiul  and  set  aside  a  judg- 
ment rendered  in  an  action  in  the  city  court  of  Brooklyn, 
wherein  defendant,  Sarah  Wood,  was  plaintiff,  and  the  plain- 
tiff herein  was  defendant. 
.    The  defendant  Perez  alone  api)eared. 

The  complaint  in  substance  alleged  that  said  defendant 
Samh  Wood  executed  to  plaintiff  a  deed  of  certain  premises, 
and  thereafter  colluding  and  confederating  with  other  of  the 
defendants  to  cheat  and  defraud  plaintiff  of  said  land  by 
perjury  and  false  testimony,  the  said  fonner  action  was 
brought  to  set  aside  the  deed  as  fraudulent  and  void,  to 
which  complahit  the  plaintiff  interposed  an  answer  denying 
its  allegations.  That  on  the  trial,  in  pm*suance  of  such  con- 
spiracy, said  Sarah  Wood  and  her  witnesses  testified  falsely 
in  various  particulars,  some  of  which  were  particularly  set 
forth  and  specified,  which  testimony  was  given  for  the  piu:- 
pose  of  procurmg  a  verdict  by  false  evidence  and  jjerjury, 
and  that  by  reason  of  said  perjuries  the  jury  did  find  a  ver- 
dict in  favor  of  said  Sarah  Wood,  and  judgment  was  thereon 
rendered  setting  aside  the  deed,  and  that  the  premises  were 
thereafter  conveyed  to  the  defendant  Perez,  who  received 
his  deed  with  knowledge  of  the  facts.  Defendant  Perez 
/  demurred,  on  the  gi-ound  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

i.  S.  CTiatJield,  for  the  appellant.     A  court  of  equity  has 
power  to  look  into  the  judgments  of  other  courts  and  to 
SiCKBLS— Vol.  XXV.     2 
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relieve  against  them  on  the  ground  of  fraud  or  mistake. 
(2  Wait's  Pr.,  48;  Story's  Eq.  Jur.,  §§  887,  896;  Higghys 
V.  King,  3  Barb.,  616;  Munny.Worral,  16  id.,  228;  8haxo 
V.  Dwight^  id.,  536;  Clark  v.  Underwood,  17  id.,  221;  Mai- 
lory  V.  Norton,  21  id.,  424;  Clute  v.  Potter,  37  id.,  201; 
McDonald  v.  Nelson,  2  Cow.,  139;  Jojcobs  v.  Morange,  1 
Daly,  523;  Loydy.  Munsell,  2  P.Wms.,  74;  Byersy.  Surget, 
19  How.  [U.  S.],  308;  Wright  v.  Miller,  8  N.  Y.,  9;  Vtlas 
y.  Jones,  lid.,  281;  Dobson  y.Pearce,  12  id.,  165;  Michigan 
V.  Phxxmx  Bank,  33  id.,  9;  Smith  v.  Nelson,  62  id.,  286; 
Marine  Ins.  Co.  v.  Hodgson,  7  Cranch,  332;  Bordeny.  Pitch, 
15  J.  E.,  138;  Kennedy  v.  Do/y,  S.  &  L.,  355;  Feimior's 
Case,  4  Coke  R.,  78  b.)  Fraud  may  always  be  shown  and 
when  established  it  will  vitiate  any  transaction.  (Hally. 
Inoin,  3  N.  Y.  W.  Dig.,  34;  OMahmy  v,  Belmont,  62 
K  Y.,  145.) 

Rufus  L.  Scott,  for  the  respondents.  The  judgment  of  a 
court  of  competent  jurisdiction  upon  a  point  litigated  is  con- 
clusive in  all  subsequent  controversies  where  the  same  point 
again  arises  between  the  same  paities.  {Embury  v.  Conner, 
3  Comst.,  522;  Wliitey.  Coaiesworth,  2  Seld.,  137;  People y. 
Smith,  51  Barb.,  360;  Keene  v.  Clark,  5  Rob.,  38;  Gates 
V.  Pi-estoii,  41  N.  Y.,  113.) 

Allen,  J.  The  rule  as  stated  by  Ch.  Kent  in  Poster  v. 
Wood  (6  J.  C.  R.,  87),  is,  that  chancery  will  not  i-elievo 
against  a  judgment  at  law  on  the  ground  of  its  bemg  cou- 
•  trary  to  equity,  unless  the  defendant  in  the  judgment  was 
ignorant  of  the  fact  in  question  pending  the  suit,  or  it  could 
not  have  been  received  as  a  defense,  or  unless  he  was  pre- 
vented from  availing  himself  of  the  defense  by  fi*aud  or  acci- 
dent, or  the  act  of  the  opposite  party,  unmixed  with  negli- 
gence or  fault  on  his  part.  The  fraud  which  will  justify 
equitable  interference  in  setting  aside  judgments  and  decrees 
must  be  actual  and  positive,  and  not  merely  constructive. 
It  must  be  that  which  occura  in  the  very  concoction  or  pro- 
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curing  of  the  judgment  or  decree,  and  something  not  known 
to  the  opposite  party  at  the  time,  and  for  not  knowing 
which  he  is  not  chargeable  with  negligence.  (Patch  v.  Ward^ 
L.  R,  3  Ch.  App.,  203;  Story's  Eq.  Jur.,  §§  1,581,  et 
seq,;  Dobson  v.  Pearce^  2  Kem.,  156;  Michigan  v.  Phoenix 
Bank,  33  N.  Y.,  9;  Fonb,  Eq.,  27,  642,  notes.)  Relief  can 
only  be  granted  upon  some  new  matter  of  equity  not  arising 
in  the  foimer  case.  Equity  will  not  take  cognizance  on  the 
same  grounds  of  the  very  point  which  another  court  of  com- 
petent authority  in  the  case  has  considered  and  decided. 
Per  Ch.  Kent.  {Simpson  y^JSart,  1  J.  C.  E.,  91.)  Lord 
Kedesdale,  in  JBateman  v.  Willoe  (1  Sch.  &  Lefroy,  201), 
says:  **  I  do  not  know  that  equity  ever  docs  interfere  to 
gi'ant  a  trial  of  a  matter  which  has  already  been  discussed  in 
a  court  of  law,  a  matter  capable  of  being  discussed  therein, 
and  over  which  the  court  of  law  had  full  jurisdiction."  This 
is  the  settled  doctrine  of  courts  of  equity.  ( Williams  v.  Lee, 
3  Atk.,  225;  Le  Guen  v.  Gouvemeur,  1  J,  Cas.,  436.)  And 
the  rule  should  not  be  relaxed  to  i^etiy  questions  deliberately 
tried  and  adjudicated  by  courts  of  equity  having  concurrent 
jurisdiction  of  the  subject-matter  with  that  in  which  the 
action  to  be  relieved  from  the  judgment  or  decree  is  brought. 
Lord  Cairns,  in  Patch  v.  Ward,  supra,  says:  *•  The  insisting 
upon  rights  which,  upon  a  due  investigation  of  those  rights, 
might  be  found  to  be  over-stated  or  over-estimated,  is  not 
the  kind  of  fraud  which  will  authorize  the  court  to  set  aside 
a  solemn  decision  which  has  assmned  the  form  of  a  decree, 
signed  and  enrolled." 

The  plamtiff  seeks  m  this  action  to  retry  in  a  different 
forum  an  issue  of  fact  once  determined  by  the  verdict  of  a 
jury,  and  the  judgment  of  a  court  of  competent  jurisdiction 
based  thereon.  It  is  not  averred  in  the  complaint  that  the 
former  trial  was  not  in  all  respects  fair  and  impartial;  that 
the  verdict  was  not  in  harmony  with  the  evidence;  that  the 
plaintiff  was  sm-prised  by  the  testimony  in  behalf  of  his 
adversary  in  that  action;  that  he  was  prevented  or  hindered 
in  any  way  or  by  any  means  from  fully  and  fairly  litigating 
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the  action,  and  giving  all  the  evidence  which  could  then  have 
been  or  can  now  be  given;  or  that  he  did  not  then  have  the 
benefit  of  all  the  evidence  then  or  now  existing.  It  is  not 
alleged  that  any  evidence  material  to  the  contention  has  been 
discovered  since  the  former  trial,  or  that  the  testimony  can 
be  materially  changed  uj)on  a  i-etrial.  The  general  averment 
of  a  combination  and  conspiracy  by  the  defendants  to  obtain 
the  judgment  without  averrhig  by  what  acts  the  end  was  to 
be  accomplished,  or  that  any  illegal  acts  were  done,  or 
that  the  plaintiff  was  danmified  or  his  ri^ts  affected  by  the 
conspiracy,  or  that  the  result  was  brought  about  by  means 
of  the  combination,  does  not  aid  the  plaintiff. 

The  [»laintiff  by  this  action  merely  asks  another  court  of 
concurrent  jurisdiction  with  the  City  Court  of  Brooklyn,  in 
which  the  judgment  sought  to  be  vacated  was  given,  to 
review  the  evidence  as  it  shall  be  repeated,  and  annul  that 
judgment  upon  the  gi'ound  that  the  evidence  upon  which  it 
was  pronounced  was  false,  and  ought  not  to  have  been  cred- 
ited. There  was  no  suppression  of  evidence  by  the  plaintiff 
in  the  former  action,  or  ignorance  on  the  part  of  the  present 
plaintiff  of  any  fact  material  to  the  controversy,  and  all  the 
evidence  which  is  now  within  his  reach  was  produced  or 
might  have  been  produced  on  that  trial,  and  was  equally 
competent  then  as  now.  The  substance  of  the  complaint, 
the  foundation  of  the  demand  for  relief,  is  that  the  court  and 
jury  upon  the  former  trial,  upon  a  conflict  of  evidence,  gave 
credit  to  the  evidence  on  the  part  of  his  adversary  then  and 
now  claimed  to  be  false,  leather  than  to  the  contradictory  and 
conflicting  evidence.  This  is  no  ground  for  relief  by  suit  in 
equity.  The  only  I'emedy  in  such  a  case  is  by  application 
to  the  same  court  for  a  new  trial. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Gamaliel  G.  SifiTH  et  al.,  Appellants,  v.  Daniel  Petteb 

et  al.,  Bcspoudeuts, 

Defendants  contracted  to  purchase  of  plainti£&  170  tons,  more  or  less,  of 
"  No.  1  wrought  scrap  iron,"  100  tons  to  arrive  by  ship  "  Christopher ;  ** 
103  tons  of  iron  arrived  by  ship  "St.  Christopher;"  about  eight 
tons  were  of  a  quality  different  from  that  stated  in  the  contract.  De- 
fendants refused  to  receive  the  iron  when  timdered«  the  only  objection 
raised  being  that  they  had  purchased  no  iron  on  the  St.  Christopher. 

In  an  action  upon  the  contract,  hdd,  that  the  objection  raised  was  unten- 
able ;  and  that  defendants  could  not  avail  themselves  of  the  objection 
that,  of  the  iron  on  the  vessel,  there  were  eight  tons  which  they  were 
not  bound  to  accept,  as,  if  the  refusal  had  been  based  upon  that  ground, 
the  eight  tons  could  have  been  separated,  and  a  tender  of  the  balance 
made,  which  would  have  been  a  substantial  performance  of  the  agree- 
ment. 

Upon  refusal  by  the  vendee  to  accept  goods  sold,  when  properly  tendered, 
under  and  in  pursuance  of  the  contract  of  sale,  the  vendor  has,  at  his 
election,  the  right  to  sell  the  goods  on  account  of  the  vendee,  and  to 
hold  him  liable  for  the  difference  between  the  contract  price  and  the 
price  realized  for  the  goods. 

Having  so  elected,  and  having  notified  the  vendee,  the  vendor  becomes 
the  agent  of  the  former  for  the  purposes  of  the  sale,  and  is  bound  to 
the  exercise  of  good  faith  and  reasonable  diligence  to  effect  a  sale  at 
the  best  price ;  and,  it  seems,  is  bound  to  obey  any  instructions  given 
him  by  the  vendee  as  to  the  time  and  manner  of  sale,  which  he  can 
follow  without  sacrificing  his  lien  under  the  contract ;  in  the  absence  of 
such  instruction,  he  has  the  right  to  exercise  his  own  discretion 
within  reasonable  bounds. 

The  judgment  herein,  which  was  entered  upon  the  report  of  a  referee,  was 
reversed  by  the  General  Term ;  the  order  of  reversal  did  not  state  that  it 
was  upon  questions  of  fact.  The  referee  foxmd  that,  after  refusal  of 
defendants  to  accept  the  iron,  and,  within  a  reasonable  time,  plaintifEs  sold 
the  iron  for  the  market  price  at  time  of  sale ;  it  appeared  by  the  evidence 
that,  immediately  after  defendant's  refusal  to  accept,  plaintiffs  notified 
them  of  their  election  to  sell  for  account  of  defendants.  A  sale  was 
made  about  five  months  thereafter.  There  was  some  evidence  as  to 
prior  unsuccessful  efforts  to  sell  the  iron.  Heldf  that  it  did  not  appear 
',  that  the  conclusion  reached  by  the  referee  was  so  wholly  unsupported 
by  evidence  as  to  justify  a  holding  that  it  was  an  error  of  law,  for  which 
the  judgment  should  be  reversed. 

Also  held,  that  an  exception  to  a  refusal  of  the  referee  to  decide  that  the 
rule  of  damages  was  the  difference  between  the  contract  price  and  what 
the  iron  could  be  sold  for  within  the  shortest  reasonable  time  after  breach 
of  the  contract,  could  not  be  sustained ;  that  all  that  was  required  was 
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a  sale  within  a  reasonable  time,  and  the  sale  could  not  be  invalidated 
by  proof  that  it  mi^ht  have  been  made  sooner. 
JSfnuth  V.  Pettee  (7  Hun,  334)  reversed. 

(Argued  April  25, 1877;  decided  May  22, 1S77.) 

AppEAii  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  i-eversing  a  judgment 
in  favor  of  plaintiffs,  entered  upon  the  rejx)!!  of  a  referee. 
(Mem.  of  decision  below,  7  Hun,  334.) 

This  action  was  brought  to  recover  damages  for  the 
alleged  non-performance  of  a  contract,  for  the  purchase 
by  defendants  from  plaintiffs  of  a  quantity  of  iron. 

The  agreement  was  in  wnting,  dated  June  17th,  1872. 
By  its  terras  the  defendants  agreed  to  purchase  and  receive 
one  hundred  and  seventy  tons,  more  or  less,  of  wrought  scrap 
iron,  to  arrive  by  ship;  seventy  tons  by  the  **^^e5,"  and  one 
hundred  tons  on  the  **  Ch'istqpher"  and  to  pay  therefor  the 
price  of  sixty  dollars  per  ton  of  2240  pounds,  but  light  iron 
at  half  price,  by  their  notes,  with  interest  at  sixty  days  from 
date  of  the  invoice  and  weigher's  return,  which  return  was 
to  decide  the  quantity.  The  iron  by  the  **  Eljyis "  was 
received  without  controversy ;  the  residue  was  laden  on  the 
ship  called  "  St  CUiristojphery  It  appeared  that  the  iron 
was  laden  upon  and  carried  by  the  only  ship  employed  by 
the  plaintiffs  for  that  puq)ose,  and  that  it  was  the  one  desig- 
nated and  referred  to  in  the  agi-eement.  On  the  20th  of 
June,  1872,  the  ship  arrived  in  the  port  of  New  York,  and 
the  iron  was  offered  to  the  defendants  in  performance  of  the 
terms  of  the  contract,  but  they  refused  to  receive  it  because 
they  had  purchased  no  iron  to  arrive  on  the  **  8L  Christo- 
pJiei\'*^  They  assigned  no  other  reason  for  their  refusal.  It 
appeared  that  there  was  about  103  tons  of  iron  on  the 
**  8L  Christopher,^^  about  eight  tons  of  which  was  of  a  dif- 
ferent quality  from  that  contracted  for;  no  objection  was 
made  on  this  account,  and  no  allegation  of  any  fault  in  the 
iron  tendered  was  set  up  in  the  answer. 

The  referee  found,  as  facts,  the  following  among  othera: 
That  the  defendants  failed  to  perform  the  terms  and  condi- 


1877.]  Smith  et  al.  v.  Pbttbb  et  al.  15 


Statement  of  ca^e. 


tioDS  on  their  part  to  be  performed,  and  declined  to  receive 
of  said  iron,  one  hundred  and  three  tons,  two  quarters  and 
twenty-four  pounds  (the  cargo  of  the  SL  Chinstophei*)^  and 
to  pay  the  agreed  upon  price  therefor.  That  the  plaintiffs 
thereafter  and  within  a  reasonable  time,  sold  said  iron  for  the 
market  price  at  the  time  of  sale.  He  directed  judgment  for 
the  difference  between  the  contract  price  and  the  price  for 
which  the  iron  was  sold;  deducting  therefrom  the  reasonable 
and  necessaiy  expenses  of  sale;  the  iron  was  sold  in  Novem- 
ber,  1872;  some  evidence  waa  given  of  unsuccessful  efforts 
on  their  part  to  sell  before  that  time.  Defendants'  counsel 
asked  the  referee  to  find  that  the  rule  of  damages,  even  if 
the  defendants  had  failed  to  fulfill  their  contract,  was  the 
difference  between  the  contract  price  and  what  it  could  be 
sold  for  within  the  shortest  reasonable  time  after  such  breach. 
The  referee  refused  so  to  find,  to  which  ruling  the  defend- 
ants' counsel  duly  excepted. 

John  Jf.  WliUing^  for  the  appellants.  The  whole  amount 
of  iron  could  not  be  i-ejected,  because  a  small  portion  differed 
in  quality  from  the  general  description.  (Pembroke  Iron 
Co.  V.  Parsons,  5  Gray,  589;  Benj.  on  Sales,  §§  691,  900.) 
The  contract  was  entire  and  embraced  the  iron  on  both  ships. 
{8ands  v.  Taylo7\  5  J.  K.,  395;  Daj/  v.  Pool,  52  N.  Y.,  416; 
Benj.  on  Sales,  §  898.)  Plaintiffs  acted  in  accordance  w^ith 
their  duty  in  the  premises.  {Dustan  v.  McAndrew,  10 
Bosw.,  130;  44  N.  Y.,  72;  Lewis  v.  Greide^^,  51  id.,  231; 
Sands  v.  Taylor,  5  J.  R.,  395;  Chit,  on  Con.,  330;  1 
Pars,  on  Con.,  446;  Pollen  v.  Le  Roy,  30  X.  Y.;  Lewis  v. 
Chreider,  49  Barb.,  606.)  The  proof  of  ca^om  in  fiict  and 
as  being  well  known  to  defendants  wus  proper.  {Wads- 
worth  V.  AkoU,  6  N.  Y.,  64,  72;  1  Greenl.  on  Ev.,  4 
291.) 

Thomas  Darlington^  for  the  respondents.  Plaintiffs  were 
bound  to  tender  U'on  of  the  character  and  quality  called  for 
by  the  conti-act.     {S/iields  v.  Pettee,  4  N.  Y.,  124;  Brown  v. 
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Weber,  38  id.,  187;  Paige  v.   Oft,  5. Den,,  406;  JSTelsony. 
PlinvpUmF.  P.  Co.,  55  N.  Y.,  480.) 

Rapallo,  J.  This  is  bA  appeal  from  an  order  gi*anting  a 
new  trial,  m  a  case  tried  before  a  referee.  The  reversal  of 
the  judgment  entered  on  his  report  was  on  questions  of  law 
only.  Consequently  our  review  must  be  confined  to  the 
questions  of  law  raised  by  exceptions  to  his  rulings  upon 
the  trial,  and  to  his  findings  and  conclusions.  Unless  we 
find  some  of  these  exceptions  to  be  well  taken,  the  order 
must  be  reversed  and  the  judgment  entered  upon  the  report 
of  the  referee  affirmed.  The  findings  contained  in  the  report 
are  sufficient  to  sustain  the  judgment.  No  error  of  law 
appeal's  in  comparing  these  findings  with  the  conclusion  of 
law  based  thereon.  The  only  excei)tions  taken  to  them 
relate  to  matters  of  fact,  or  mixed  questions  of  law  and  fact. 
Most  of  these  exceptions  are  clearly  unsustainable.  They  are 
based  upon  two  grounds:  first,  that  by  the  terms  of  the 
contract  upon  which  the  action  is  brought,  the  iron,  for  the 
non-acceptance  of  which  the  defendants  are  sued,  was  to 
anive  by  the  **  (Jhinstopher^^  whereas  in  fact  it  arrived  by 
the  **  SL  Chinstophet%^^  and  by  reason  of  this  slight  misnomer 
of  the  vessel  the  defendants  sought  to  repudiate  their  con- 
tract, without  showing  that  there  was  any  misimderstanding 
in  fact  as  to  the  vessel  intended,  or  any  consequence  what- 
ever of  the  misnomer.  The  second  class  of  exceptions  relate 
to  the  quality  of  the  iron.  The  contract  was  for  170  tons 
more  or  less,  of  No.  1  wrought  scrap-iron,  to  arrive  per 
ships  as  follows:  **  Elpia,^^  70  tons;  "  Christopher,^^  100  tons, 
light  iron  at  half  price.  No  complaint  was  made  with  I'egard 
to  the  iron  per  *  *  Elpisy  The  only  objection  raised  to  the  other 
iron  was  that  the  name  of  the  vessel  by  which  it  arrived  was 
**  St  Cliinstopner,^^  instead  of  ^''Cliristophery  The  defendants 
did  not,  on  the  tender  of  the  iron  to  them,  make  any  objec- 
tion to  its  quality,  or  that  the  quantity  was  deficient,  but  stood 
upon  the  ground  that  the  name  of  the  vessel  difiered  from 
that  written  in  their  conti'act,  and  upon  that  gi'ound  only* 
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Even  in  their  answer  to  the  complaint  in  this  action,  they  do 
not  set  up  any  fault  in  the  iron  tendered  to  them;  but  upon 
the  trial  they  gave  evidence  that  out  of  the  103  tons  or 
thereabouts  which  arrived  by  the  St.  Christopher,  seven  or 
eight  tons  were  of  a  quality  not  embraced  in  the  contract, 
and  they  seek  to  avail  themselves  now  of  that  fact.  Techni- 
cal answers  might  be  given  to  this  claim,  but  the  best  one  is 
that  it  is  not  founded  in  good  faith.  If  the  objection  to 
receive  the  iron  had  been  placed  on  the  groimd  that  among 
the  103  tons  tendered  there  were  eight  which  the  defendants 
were  not  bound  to  accept,  the  plaintifis  could  have  separated 
these  eight  tons  from  the  general  mass,  and  would  still  have 
perfonned  their  contract  by  tendering  the  ninety-five  tons, 
which  would  have  been  a  substantial  performance  of  the 
agreement,  which  was  for  170  tons,  more  or  less,  by  the  two 
vessels;  but  by  making  the  misleading  and  frivolous  objec- 
tion which  they  did,  they  prevented  the  plaintiff  from  doing 
anything  to  supply  the  alleged  defect.  It  is  evident  that  the 
refusal  to  accept  the  iron  was  not  on  account  of  these  eight 
tons,  but  that  it  was  an  unjastifiable  refusal  by  the  defendants 
on  frivolous  grounds  to  perform  the  contract  they  had  made. 
The  contract  having  been  broken,  the  plaintiff  sought  to 
fix  the  amount  of  their  reclamation,  and  for  that  purpose 
sold  the  iron.  The  i-eferee  finds  that  this  sale  was  made 
withm  a  reasonable  time  after  the  breach,  and  for  the  market 
price  sit  the  time  of  sale.  There  is  nothing  in  the  facts  foimd 
showing  any  error  in  this  conclusion,  nor  affording  any 
material  for  deciding,  as  a  question  of  law,  whether  the  time 
was  or  was  not  reasonable.  The  length  of  time,  the  circum- 
stances attending  the  sale,  and  the  state  of  the  market,  are 
not  found.  The  only  point  which  the  defendants  can  make  in 
this  court  in  respect  to  this  finding  is  that  there  wjis  no  evi- 
dence whatever  to  suppoi-t  it.  If  the  General  Tenm  had 
reversed  the  judgment  on  questions  of  fact  it  would  have 
been  our  duty  to  examine  the  evidence  and  ascertain  whether 
It  satisfactorily  established  such  a  state  of  facts  as  authorized 
the  referee  to  find  that  the  sale  was  made  within  a  reasonable 
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time,  but  as  now  presented,  the  only  question  before  us  is 
whether  there  was  any  evidence  in  the  case  tending  to  show 
such  a  state  of  facts.  A  case  must  be  made  out  very  clearly 
to  require  us  to  reverse  or  sustain  the  reversal  of  a  judgment 
on  the  ground  that  findings  of  facts  are  so  wholly  unsup- 
ported as  to  be  errors  of  law.  There  was  evidence  in  this 
case  that  immediately  after  the  refusal  of  the  defendant  to 
accept  the  iron,  the  plaintifl^  notified  them  of  their  election 
to  sell  it  for  the  accoimt  of  the  defendants  and  hold  them 
liable  for  the  difference  between  the  purchase  price  and  the 
price  the  iron  should  realize.  The  plaintiffs  thus  promptly 
took  their  position,  and  became  agents  of  the  defendants  for 
the  sale  of  the  iron,  and  bound  to  the  exercise  of  good  faith 
and  reasonable  diligence  to  effect  the  sale  at  the  best  price. 
They  would  doubtless  have  been  bound  to  obey  any  instruc- 
tions which  the  defendants  might  have  given  them  as  to  the 
time  and  manner  of  sale,  and  which  they  could  follow  with- 
out sacrificing  the  lien  they  had  on  the  iron  for  the  contract 
price.  In  the  absence  of  any  such  instructions  they  had  the 
risrht  to  exercise  their  discretion  within  reasonable  bounds. 
There  was  some  proof  in  the  case  as  to  the  efforts  made  by 
them  to  sell  the  iron,  and  w^hatever  our  opinion  might  be  as 
to  the  weight  of  the  evidence,  were  that  question  before  us, 
we  cannot  say  that  the  conclusion  reached  by  the  referee 
was  so  wholly  unsupported  by  evidence  as  to  justify  us  in 
holding  that  it  was  an  error  of  law  for  which  the  judgment 
should  have  been  reversed. 

The  exception  to  the  refusal  of  the  referee  to  decide  that 
the  rule  of  damages  was  the  diflerence  between  the  contract 
price  and  what  the  iron  could  be  sold  for  within  the  shortest 
reasonable  time  after  the  breach  of  the  contract,  cannot  be 
sustained.  If  made  within  a  reasonable  time  that  is  all  that 
can  be  requii-ed,  and  the  sale  cannot  be  invalidated  by  show- 
ing that  it  might  have  been  made  sooner  than  it  was. 

Without  expressing  dissent  from  the  reasoning  of  the 
General  Term  upon  which  their  order  was  based,  we  think 
that  there  wei*e  not    sufficient  facts  found  to   raise  the 
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questions  discussed,  and  justify  the  reversal  on  questioas  of 
law. 

We  have  examined  all  the  exceptions  referred  to  in  the 
respondents  points,  and  do  not  find  any  upon  which  the 
reversal  can,  be  sustained. 

The  order  of  the  General  Term  should  be  reversed  and 
the  judgment  entered  upon  the  report  of  the  referee  affirmed 
with  costs. 

All  concur. 

Order  reversed  and  judgment  accordingly. 


J.  P.  GiRAUD  Foster  et  al.,  Appellants,  v,  Jacob  H.  Vax 

Eeed  et  al.,  Eespondents. 

* 

Where  by  the  terms  of  a  mortgage  the  mortgagee,  in  case  of  failure  on 
the  part  of  the  moi'tgagor  to  keep  the  buildings  upon  the  mortgaged 
premises  insured,  is  authorized  to  make  such  insurance,  and  it  is 
declared  that  the  premiums  paid  shall  be  deemed  secured  by  the  mort- 
gage, the  provision  does  not  prohibit  or  prevent  an  insurance  by  the 
mortgagee  directly  of  his  interest ;  and  he  may  make  such  terms  with 
the  insurer  as  they  may  agree  upon, 

Whei-e,  thei'efore,  the  holder  of  such  a  mortgage  takes  out  a  i)olicy  of 
insurance  upon  his  interest  as  mortgagee,  with  a  provision  in  the  policy 
that*  in  case  of  loss,  the  assured  shall  assign  to  the  insurer  an  interest  in 
the  mortgage  equal  to  the  amount  of  loss  paid,  the  insurer  is  entitled 
to  the  subrogation  provided  for;  the  contract  of  insurance  is  para- 
mount to  and  independent  of  the  contract  between  the  mortgagor  and 
mortgagee,  and  the  rights  of  the  insurer  cannot  be  affected  thereby. 

The  consent  of  the  mortgagor  is  not  essential  to  the  validity  of  such  a 
provision  for  subrogation. 

Accordingly,  hdd^  where  such  a  policy  bad  been  issued  by  defendant,  and 
where  a  loss  having  occurred  it  paid  to  the  holder  of  the  mortgage  the 
amount  thereof,  together  with  the  premiums  paid,  and  took  an  assign- 
ment of  the  mortgage,  that  in  an  action  to  foreclose  the  mortgage  the 
mortgagor  or  his  grantee  could  not  claim  an  application  of  the  amount 
of  the  insurance  as  payment  upon  the  farartgage. 

Also,  hddf  that  knowledge  on  the  part  of  defendants  at  the  time  of  issu- 
ing the  policy  of  the  terms  of  the  mortgage  did  not  affect  its  contract. 

Also,  Jield,  that  the  fact  that  the  poficy  did  not  provide  expressly  for  the 
assignment  of  the  bond  secured  by  the  mortgage,  but  only  specified  the 
latter,  did  not  establish  that  the  assignment  of  the  former  also  could  not 
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have  been  compelled  by  the  insarance  company,  and  so  that  the  pay- 
ment to  the  mortgagee  was  in  liquidation  of  the  bond ;  the  evident 
intent  was  to  include  both  bond  and  mortgage  in  the  transfer. 

The  fact  that  by  the  declarations  of  the  mortgagee  in  such  case  the  mort- 
gagor was  prevented  from  insuring  on  his  own  behalf,  cannot  affect  the 
rights  of  the  insurer ;  if  the  mortgagee  was  in  a  position  where  he  could 
not  lawfully  enter  into  the  contract  which  he  made  with  the  insurer,  the 
latter  was  not  bound,  and  being  under  no  obligation  to  pay  a  loss,  by 
the  assignment  it  became  the  owner  of  the  entire  interest  in  the  mort- 
gage. 

(Fbater  v..  Van  Meed,  5  Hun,  821,  reversed.) 

(Argued  April  25, 1877 ;  decided  May  29, 1877.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  affirming  a 
judgment  in  favor  of  defendants,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term.  (Reported  below,  5 
Hun,  321.) 

This  action,  was  brought  to  foreclose  a  mortgage  given 
by  Jacob  H.  Van  Reed  to  Philo  Plank,  which  was  iissigned 
by  Mrs.  Anna  Plank,  executrix  of  Philo  Plank,  to  the  plain- 
tiffs, who  are  the  trustees  of  the  London  Assurance  Coqjo- 
i-ation. 

The  mortgage  contained  the  usual  covenant  for  insurance 
on  the  part  of  the  mortgagor,  and  an  agreement  that,  in 
default  thereof,  the  mortgagor  or  his  representatives  might 
make  such  insurance ;  that  the  mortgagor  would  pay  the 
premiums  on  demand,  and  that  the  same  should  be  deemed 
secured  by  the  mortgage.  The  mortgage  was  for  $6,500, 
payable  May  1st,  1875,  with  semi-annual  interest;  it  con- 
tained a  covenant,  that,  in  case  of  default  in  the  j^ay- 
ment  of  interest  for  twenty  days,  the  whole  principal 
should  become  due  at  the  option  of  the  mortgagee  or  his  rep- 
resentatives. In  April,  1874,  Mrs.  Plank,  then  the  owner  of 
the  mortgage,  took  out  a  policy  of  insurance  in  the  London 
Assurance  Company  against  loss  by  fire  to  the  amount  of 
$4,000  **  on  her  mj^rest  as  moilgagee  "  in  the  buildings  on 
the  mortgaged  premises.  The  policy  contained  this  clause 
«*  iji  case  of  loss,  the  assured  shall  assign  to  this  company  an 
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interest  in  said  mortgage  equal  to  the  amount  of  loss  paid." 
Mi's.  Plauk  chai'ged  the  premium  mider  the  mortgage. 
Subsequently,  in  May,  1874,  the  property  was  injured  by 
fire  to  an  extent  exceeding  the  amount  insured,  and  a  claim 
for  the  loss  was  made  upon  the  company.  Afterward,  in 
June,  1874,  the  company,  with  knowledge  of  the  fire,  paid 
to  Mrs.  Plank,  the  holder  of  the  mortgage,  $7,044,  being 
the  amount  of  principal  and  interest,  and  including  $20  paid 
by  her  for  insurance,  and  took  from  her  an  assignment  of  the 
mortgage.  It  appeared  that  Mrs.  Flank,  after  taking  out 
this  insurance,  and  before  the  fire,  had  called  upon  one 
Adams,  then  the  owner  of  the  land,  subject  to  the  mortgage, 
and  had  demanded  the  payment  to  her  of  the  money  paid 
by  her  for  insurance,  and  had  threatened  a  foreclosure  in 
default  thereof,  and  evidence  was  given  that,  upon  a  promise 
by  Adams  to  pay  in  a  few  days,  she  said  it  would  be  all 
right. 

The  court  fdimd  that  the  insurance  was  eflTected  by  Mrs. 
Plank  under  the  insurance  clause  in  the  mortgage,  and  as  a 
conclusion  of  law,  that  the  insiu:auce  inured  to  the  benefit 
of  the  mortgagor  and  his  assigns. 

Wm.  M,  Evaris,  for  the  appellants.  The  policy  insm'ing 
the  interest  of  the  mortgagee  was  an  absolute  and  independent 
contract  enuring  to  her  sole  benefit,  and  she  was  free  from 
liability  to  account  in  respect  of  it  to  the  moilgagor  or  his 
assigns.  (Flanders  on  F.  Lis.  [2d  ed.],  396,  400;  Angel  on 
F.  and  L.  Ins.,  ^  59;  2  Am.  L.  Cas.  [5th  ed.],  825-830; 
WiUiama  v.  R.  W.  Ina.  Co.,  107  Mass.,  377;  Smith  v.  Col 
Ins.  Co,,  5  Harris,  253;  Carpenter  v.  Prov.  Wash.  Ina.  Co., 
16  Pet.,  501.)  Where  a  mortgagee  insui'es  his  interest  the 
insurer  is  entitled  to  be  subrogated  to  his  rights  and  interests. 
{^tna  F.  Ins.  Co.  v.  Tyfer,  16  Wend.,  385;  Sua.  Co.  Mut. 
Ina.  Co.  v.  Woodruff,  2  Dutch  [N.  J.J,  541-551;  Norwich  F. 
Ina.  Co.  v.  Boonier,  52  111.,  442;  Excel.  F.  Ina.  Co.  v.  R. 
Ina.  Co.,  55  N.  Y.,  359;  Com  v.  Nm.  F.  Ina.  Co.,  60  id., 
624.)    No  arrangement,   agreement  or  statement  by  the 
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assured  with  defendants  after  the  policy  was  issued  can 
prevail  as  against  plaintiff,  their  rights  being  fixed  by  the 
policy  which  provides  that  only  the  interest  of  the  mortgagee 
WB8  insured.  (KerTiochan  v.  iT.  Y.  B.  F.  Ina.  Co.,  17  N.  Y,, 
428;  Clinton  v.  Hope  Ins.  Co.,  45  id.,  461;  ^tna  F.  Ins, 
Co,  V.  Tyler,  16  Wend.,  385.)  Every  insurance  of  his 
interest  by  a  mortgagee  will  not  be  construed  to  be  for  the 
mortgagor's  benefit.  (Dobson  v.  Ijand,  8  Hare,  216;  Angel 
on  F.  and  L.  Ins.,  §  606.) 

Wm,  Henry  Amaux,  for  the  respondents.  The  contract 
of  insurance  being  an  insurance  of  the  property,  the  payment 
by  plainti£&  to  the  mortgagee  of  the  sum  insured  extinguished 
the  mortgage jwo  tanto.  {Waring  v.  Loder,  53  N.  Y.,  585; 
Kemochan  v.  If,  Y.  B.  Ins,  Co.,  17  id.,  428;  Clinton  v. 
Hope  Ins.  Co,,  45  id.,  467;  Springfield  Ins.  Co,  v.  Allen, 
43  id.,  393;  Wood  v.  J>f,  Y  Ins.  Co.,  46  id.,  421;  Ins.  Co, 
V.  Updegraff,  21  Pa.  St.,  513;  8uf,  F,  Ins.  Co.  v.  Boyden, 
9  AL,  123;  Brantfard  v.  Green  Ins,  Co.,  8  Abb.,  264; 
Ijatorencey,  St.  M.  F.  Ins.  Co.,  43  Barb.,  479;  Shotwelly. 
Jeff.  Ins.  Co.,  5  Bosw.,  262;  Benjamin  v.  Sar.  Co.  Mvt. 
F.  Ins.  Co.,  17  N.  Y.,  415;  Cromwell  v.  Bklyn.  F,Ins. 
Co.,  44  id.,  47;  Flanders  on  Ins.,  367-369;  Holbrook  v. 
Am.  Ins.  Co.,  1  Curtis,  193.)  If  the  policy  contained  an 
express  provision  for  subrogation  in  case  of  loss,  such  agree- 
ment would  be  void  without  the  consent  of  the  mortgagor. 
{Clinton  y.  Hope  Ins.  Co.,  45  N.  Y.,  460;  Bmirowsy.  Turner, 
24  Wend.,  277;  Davis  v.  Boardman,  12  Mass.,  30;  Neioson 
V.  Douglass,  7  H.  &  J.,  417;  Williams  v.  R.  W.  Ins,  Co., 
107  Mass.,  377;  Wamng  v.  Loder,  53  N.  Y.,  581.)  As  the 
contracts  did  not  provide  that  the  bond  should  be  assigned, 
the  payment  to  the  mortgagee  must  be  held  to  be  in  liquida- 
tion thereof.  {Cooper  v.  Newland,  17  Abb.  Pr.,  342;  ilfcr- 
rilt  V.  Bartholick,  36  N.  Y.,  44;  Martin  v.  Moiolin,  2  Burr., 
969;  Green  v.  Hart,  1  J.  R.,  580;  Jackson  v.  Bronson,  19 
id.,  325;  4  id,,  41;  5'  J.  Ch.,  570;  9  Wend.,  80;  Wilson  v. 
Troup,  2  Cow.,  231;   Cooper  v.  King,  17  Abb.,  342.)     The 
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mortgagor  was  surety  for  the  mortgage  debt,  and  is  liable 
to  be  sued  therefor.  {Halsey  v.  Reed^  9  Paige,  446;  Marsh 
V.  Pike^  10  id.,  595;  Blyer  v.  MorhoUand^  2  Sand.  Ch., 
478;  Ferris  Y.  Crawford^  2  Den.,  595;  C(yimellY.  Prescott^ 
2  Barb.,  16;  Hartley  y,  Harrison,  24  N.  Y.,  172;  Bently  v. 
Vanderheyden,  35  id.,  677,  680;  Jleniseii  v.  Beeknian,  25  id., 
562;  T/iorp  v.  Keokuk  Coal  Co.,  47  Barb.,  439;  Flagg  v. 
Thurber,  14  id.,  196;  3  Seld.,  121;  3  J.  Ch.,  255;  2  Den., 
595;  20  N.  Y.,  268;  Tnjyp  v.  VinceiU,  3  Barb.,  613;  Burr 
V.  -Bwr^,  24  N.  Y.,  178;  Rawsmi  v.  Copeland,  2  Sand.  Ch., 
251;  Daniel  v.  Paige,  7  Paige,  591;  Johnson  v.  Z2Vi^,  61 
N.  Y.,  333.)  The  mortgagor  has  an  insurable  interest  in  the 
property  after  he  has  conveyed  the  equity  of  redemption. 
{Waring  v.  Lode7%  53  N.  Y.,  581;  Herkimer  v  Rice,  27  id., 
173;  45  id.,  460;  Savage  v.  H(yw.  Ins.  Co.,  52  id.,  305;  55 
id.,  358;  Flanders  on  F.  Ins.,  342.)  The  doctrine  of  equit- 
able estoppel  would  prevent  the  moitgagee  denying  that  the 
insiu'ance  was  effected  for, the  benefit  of  the  mortgagor.  {M. 
<£•  Tr.  Bk.  V.  Hazard,  30  N.  Y.,  226;  Brown  v.  Bowen,  id., 
541;  Pickard  v.  Sears,  6  Ad.  &  El.,  475;  DezellY.  Odell,  3 
Hill,  215;  Welling  Canal  Co.  v.  Hathaway,  8  Wend.,  483; 
Sparrow  v.  Kinginan,  1  N.  Y.,  242;  Laxm^ence  v.  Brcfwn,  5 
id.,  ;  Rowley  v.  Empire  Ins.  Co.,  3  Keyet»,  560;  Plumb  v. 
Ca«.  /tw.  Ob.,  18  N.  Y.,  392;  Ames  v.  JSF.  Y.  U.  Ins.  Co., 
14  id.,  253;  Kellogg  y  Ames,  41  id.,  264;  Shapley  v.  Abbott, 
42  id.,  448;  Halhaway  v.  Paine,  34  id.,  109;  TFi7cac  v. 
Howell,  44  id.,  403;  Dougrey  v.  Topping,  4  Paige,  94;  Sto- 
ry's Eq;  Jur.  [11th  ed.],  869;  /Sij-and  v.  Music  Hall  Co.,  14 
Wend.,  6;  IHUy.  So.  S.  R.  Co.,  11  Jur.  [N.  S.],  192;  Wil- 
son v..  W.  IL  &  H  Co.,  id.,  124;  Stevens'  Hospital,  15  Ir. 
Ch.,  405;  Herman  on  Estopi>els  [ed.  1871],  335,  §§  321, 
329,  542,  555;  WoodY.  Seely,  32  N.  Y.,  116;  HoIIy.  Un. 
Ins.  Co.,  32  N.  H.,  295.) 

MiLLEB,  J.  The  policy  of  insurance  issued  to  Mrs. 
Plank  who  held  the  mortgage  sought  to  be  foreclosed  in 
this  action,  insured  her  against  loss  on  '*  her  interest  as  mort- 
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gagec/'  iu  the  buildings  on  the  mortgaged  premises,  and 
contained  a  clause  that  '*  in  case  of  loss  the  assured  shall 
assign  to  this  company  an  interest  in  said  mortgage  equal  to 
the  amount  of  loss  paid."  The  mortgage  contained  the 
usual  clause  for  insurance  by  the  mortgagor,  and  in  case  of 
default  provided  that  the  mortgagee  might  make '  such 
insurance  and  the  premiums  paid  should  be  deemed  secured 
by  the  mortgage.  Thei'e  can  be  no  question  that  a  mortgagee 
has  an  interest  separate  and  independent  of  any  other  inter- 
est which  may  be  the  subject  of  insurance  generally  or  spec- 
ially, and  in  case  of  loss  the  uisurer  having  paid  to  the 
moilgagee  the  amount  of  his  debt  may  be  subrogated  to  the 
rights  of  the  mortgagee.  This  principle  is  upheld  by  numer- 
ous decision?,  and  in  a  recent  case.  The  £Jxcelsior  Fire  Ina.  Go. 
V.  The  Royal  Lis.  Co.  (55  N.  Y.,  359),  it  vras  said  in  the 
opinion  :  **  It  is  settled  that  when  a  mortgagee,  or  one  in  like 
position  toward  proi)erty,  is  insured  therein  at  his  own  expense, 
upon  his  motion,  and  for  his  sole  benefit,  and  a  loss  happens 
to  it,  the  insurer  in  making  coTrvpensaiion  is  entitled  to  an 
assignment  of  the  rights  of  the  insured."  (See  also  Cone  v. 
Cldcago  Fire  Ins.  Co.,  60  N.  Y.,  624;  ^tna  Fire  Ins.  Co. 
V.  Tyler,  16  Wend.,  385;  Flanders  on  F.  Ins.  [2d  ed.] 
p,  400.)  Had  Mrs.  Plank  insured  at  her  own  expense  and  for 
her  own  benefit  solely,  then  under  the  clause  in  the  policy 
which  has  been  quoted,  if  there  were  no  other  difficulties  in  the 
way,  there  is  mianswerable  ground  for  the  position  that  the 
plaintiffs  under  the  clause  in  the  policy  cited  were  entitled 
to  be  subrogated  in  her  place.  A  more  serious  question 
however  ainscs  if  Mi's.  Flank  insured  under  the  clause  in  the 
mortgage  conferring  authority  for  that  purpose  at  the 
expense  of  the  owneE,  and  if  the  premium  was  advanced  by 
her  for  her  own  as  well  as  the  owner's  benefit.  She  had  a 
right  to  insure  in  this  form,  and  the  judge  found  that  Adams, 
who  was  a  former  owner  and  who  had  assmned  to  pay  the 
mortgage,  being  in  default  in  respect  to  insuring  the  premises 
and  assigning  the  policy  to  Mrs.  Plank,  the  latter  thereui>on 
effected  an  insurance  under  the  insm'auce  clause,  and  the  i)i*e- 
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mium  paid  was  charged  aud  became  a  part  of  the  prmcipal 
sum  of  the  mortgage,  and  as  a  conclusion  of  law  that  said 
insunmce,  effected  by  her  as  moilgagee  under  the  provisions 
in  the  mortgage,  inured  to  the  benefit  of  the  mortgagor  and 
his  assigns.  There  was  evidence  upon  the  trial  to  show  that 
Mrs.  Plank  had  requested  the  owner  to  repay  the  insurance 
money;  that  she  said  she  had  insured  and  charged  it  under  the 
mortgage,  and  wanted  the  insm^ice  money  paid  back,  and 
upon  a  promise  by  Adams  to  repay  it  in  a  few  days  she  also  said 
it  would  be  all  right.  Although  she  denies  that  she  thus 
stated,  she  testifies  that  she  instiiicted  her  attorney  to  collect 
the  insurance  with  principal  and  interest,  and  that  she  did 
insult  and  charge  the  premium.  It  also  ap^Dcars  that  the 
principal  was  paid  to  Mrs.  Plank  by  the  plaintiffs  when  they 
received  an  assignment  of  the  mortgage.  This  testimony  we 
think  sustains  the  findings  of  the  judge  to  which  reference  has 
been  had.  Assuming  that  the  premiun^  was  paid  by  Mrs. 
Plank,  as  found  by  the  court  in  accordance  with  the  clause  in 
the  mortgage  which  authorized  this  to  be  done,  the  question  is 
presented  whether  the  insm'er's  right  to  an  assignment  of  the 
mortgage  under  the  contract  of  insurance  is  pai^unoimt  and 
independent  of  the  contract  between  the  mortgagor  and 
the  mortgagee  ? 

.  The  contract  under  the  insurance  clause  in  the  mortgage 
authorized  an  insurance  of  the  property  by  the  mortgagee; 
but  this  provision  did  not  prohibit  or  prevent  an  insurance 
directly  of  her  interest  as  such  mortgagee;  and  as  she  had 
authority  to  make  such  insurance  it  would  seem  to  follow 
that  she  had  a  right  to  make  such  terms  with  the  insurer  ns 
might  be  agreed  upon.  It  was  optional  and  not  compulsory 
and  entirely  competent  for  the  mortgagee  to  procure  a  policy 
ivith  or  without  a  subrogation  clause.  The  parties  had  a 
right  to  determine  that  when  the  insurers  paid  any  loss  to 
the  assured  that  the  insurers  should  be  entitled  to  an  assi<m- 
ment  of  the  mortgage,  and  such  a  provision  is  not  in  conflict 
with  the  insurance  clause  in  the  mortgage.  Even  although 
Mis.  Plank  made  dec1ai*ations  after  the  contract  was  entered 
SicKBLS — Vol.  XXV.        4 
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into  showing  that  the  insurance  was  made  under  the  clause 
in  the  mortgage  these  statements  cannot  prevail  against  the 
contract  in  the  policy  which  provides  that  her  interest  as 
mortgagee  was  insured,  and  whatever  arrangement  preceded 
the  policy  could  not  affect  or  impair  the  rights  of  the  com- 
pany who  acted  wthout  knowledge  of  such  an  arrangement 
when  the  policy  was  issued. 

It  is  difficult  to  see  how  the  insurer  can  be  deprived  of  the 
right  to  subrogation,  when  it  is  made  a  part  of  the  contract 
that  it  sliall  enjoy  such  right.  And  whether  the  company 
knew  of  the  agreement  in  the  mortgage  at  the  tune  of  issu- 
ing the  policy,  or  assented  to  it  or  otherwise,  makes  no 
difference,  for  in  either  case  the  contract  between  Mrs.  Plank 
and  the  company  is  unaffected  by  it.  {Kemochan  v.  If.  Y. 
Bowety  Ins.  Co.,  17  N.  Y.,  428.)  The  views  expressed  are 
met  by  vaiious  objections,  and  it  is  among  other  things 
claimed  that  the  debt  was  extinguished  by  the  payment  by 
the  plaintiff  to  the  mortgagee  of  the  amount  of  the  insurance 
to  that  extent.  The  authorities  cited  to  sustain  this  position 
are  cases  where  there  was  no  agreement  as  to  subrogation, 
and  do  not  establish  such  a  proposition  in  cases  in  which  there 
was  a  clause  in  the  policy,  authorizing  an  assignment  in  case 
of  loss.  (Waring  v.  Loder,  53  N.  Y.,  585;  Clinton  y.  Hope 
Ins.  Co.,  45  N.  Y.,  467;  Kemochan  v.  Bowery  F.  Ins.  Co., 
(supra);  Benjamin  v.  Saratoga  Mut.  F.  Ins.  Co.,  17  N.  Y., 
415;  Cromwell  \.  Brooklyn  F.  Ins.  Co.,  44  N.  Y.,  47;  Flan- 
ders on  Ins.,  1871, 347-361.)  Although  some  of  the  reported 
cases  referred  to  sanction  the  introduction  of  extruisic  evi- 
dence to  ascertain  the  meaning  of  the  contract  where  it  is 
ambiguous,  imcertain  and  imperfect,  there  is  a  marked  differ- 
ence between  them  and  the  case  at  bar;  for  while  in  the 
former  the  agreement  does  not  alter  but  only  explains  the 
contract  between  the  insurer  and  the  insured,  in  the  case  at 
bar  the  effect  of  any  other  agreement  if  proved  would  be  to 
substitute  a  new  and  different  contract  from  that  made  by 
the  pai-ties,  which  entirely  changes  their  rights.  The  posi- 
tion that  the  provision  for  subrogation  would  be  void  without 
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the  consent  of  the  mortgagor,  is  not  well  taken.  The  prin- 
ciple that  where  an  insurance  is  effected  for  the  benefit  of 
persons  whose  names  do  not  ap[)eai*  on  the  face  of  the  policy, 
such  imexpressed*  persons  may  be  ascertained,  and  when 
ascertained  may  be  comprehended  within  the  policy,  has  no 
application  when  the  policy  shows  that  the  insurance  is  for 
the  benefit  of  a  particular  person,  and  this  is  made  clear  by 
the  policy. 

It  is  also  contended  that  as  the  policy  provides  for  the 
assignment  of  the  mortgage,  and  not  expressly  for  the  bond, 
that  the  mortgagee  could  not  be  compelled  to  transfer  the 
bond  under  the  contract,  and,  therefore,  the  payment  to  the 
mortgagee  must  be  held  to  be  in  liquidation  of  the  bond, 
and  the  assignment  was  a  voluntary  act  of  the  mortgagee, 
and  not  by  virtue  of  the  clause  in  the  policy.  The  answer 
to  this  position  is,  that  the  evident  intention  of  the  parties 
was  to  include  both  the  bond  and  the  mortgage;  and  a  con- 
tract of  insurance,  like  any  other  contract,  must  be  so  con- 
strued as  to  give  effect  to  such  intent.  {Springfield  F,  <&  M, 
Ins.  Co.  V.  Allen^  43  N.  Y.,  394.)  The  case  considered  has 
no  analogy  to  one  where  there  is  a  delivery  of  the  mortgage 
without  the  bond. 

The  claim  that  as  the  mortgagor  had  an  insurable  interest, 
and  as  Mrs.  Plank,  by  her  declarations,  prevented  him  from 
insuring  on  his  own  behalf,  she,  and  her  assigns,  are  estopped 
from  denying  that  the  moneys  were  to  be,  and  had  been, 
applied  on  tne  mortgage,  is  also  unibunded.  This  position 
is  inconsistent  with  the  idea  that  a  contract  may  be  entered 
into  between  the  mortgagee  and  the  insurer,  by  which  the 
insurer  may  be  subrogated  in  the  place  of  the  mortgagee. 
Be  this  as  it  may,  if  the  mortgagee  had  entered  into  a  con- 
tract inconsistent  with  her  right,  to  assign  the  mortgage  debt 
as  was  provided,  it  would  be  a  valid  bar  to  any  recovery 
upon  the  policy  (May  on  Ins.,  561),  and,  being  such  bar  to 
a  recovery,  it  is  also  a  bar  to  any  claim  that  the  debt  has 
been  extinguished  pro  tanto]  and  as  the  company  were 
under  no  obligation  to  pay  any  loss  in  this  aspect  of  the- 
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case,  the  plaintiffs,  by  the  assignment  to  them,  became  the 

owners  of  the  entire  interest  in  the  mortgage  for  the  full  face 

and  value  of  the  same. 

No  other  question  requires  consideration,  and  as  the  court 

was  clearly  wrong  in  its  decision,   the  judgment  nuLst  be 

revei'sed  and  a  new  trial  granted,  with  costs  to  abide  the 

event. 

All  concur,  except  Chubch,  Ch.  J.,  dissenting. 

Judgment  revei'sed. 


The  People  ex  rel.  Samuel  A.  Hetfield,  Appellant,  v. 
The  Trustees  of  the  Village  of  Fobt  Edward,  Re- 
spondents. 

The  provision  of  the  act  of  1867,  authorizing  the  villages  of  Sandy  Hill 
and  Fort  Edward  to  issue  bonds  to  aid  in  the  construction  of  a  I'ailroad 
($  5  chap.  953  laws  of  1867),  which  requires  that  a  notice  of  a  special 
election  by  the  taxable  inhabitants  of  either  of  said  villages,  to  be  held 
for  the  purpose  of  voting  upon  the  question  of  issuing  bonds  of  the 
village,  shall  be  published  "for  at  least  two  weeks  previous  to  the  time 
appointed  for  such  election,"  is  not  inconsistent  with,  and  was  not 
I'epealed  by  the  amendatory  act  of  1868  (chap.  317  laws  of  1868). 

Sidd  provision  i-equired  that  at  least  two  weeks  should  intervene  between 
the  publication  of  the  notice  and  the  election. 

Accordingly,  Tidd,  when  the  first  publication  of  the  notice  was  upon 
Apiil  24th,  1868,  for  a  meeting  held  May  5th,  1868,  that  this  was  not 
a  compliance  with  the* statute,  and  that  there  was  no  valid  election. 

The  provision  of  the  act  of  1868  ($  1),  providing  that  the  taxable  inhabit- 
ants **  may  at  such  meeting  by  a  majority  vote,*'  decide  as  to  raising  a 
sum  for  the  purposes  of  the  act,  required  a  majority  of  all  the  taxable 
inhabitants,  not  a  majority *of  the  votes  cast. 

AlsoTidd,  ifthe  meeting  had  been  pi-opery  called  and  a  majority  vote  duly 
received,  the  constitutional  amendment  which  went  into  effect  January 
1,  1875,  (art.  8,  §  11),  providing  that  no  village,  etc.,  shall  "give  any 
money  or  property  or  loan  its  money  or  credit "  to  any  individual  or 
corporation,  prevented  further  action  and  i-endered  all  prior  proceed- 
ings null  and  void  ;  and  that  thei-efore  a  mandamus  could  not  thereafter 
issue  to  compel  the  issuing  of  village  bonds. 

(Argued,  May  22, 1877 ;  decided.  May  29, 1877.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Coiui:  in  the  third  judicial  depai'tment  affiiming  an  order  of 
Special  Term  denying  a  motion  for  a  peremptoiy  mandamus. 

The  application  was  for  a  writ  of  peremptory  mandamus 
dii'ected  to  the  trustees  or  commissioners  of  the  village  of 
Fort  Edward,  commanding  them  to  issue  and  sell  or  deliver 
the  bonds  of  said  village  for  $20,000  in  aid  of  the  Glens 
Falls  Bailroad  Company,  which  was  claimed  to  have  been 
authorized  and  required  by  cbipter  953,  Liws  of  1867,  aiid 
chapter  317,  laws  of  1868. 

The  proceedings  were  originally  commence!  1  y  Cu'ver 
and  Hetfield  as  assignees  of  said  railroad  company,  the 
former  having  died  the  proceedings  were  revived  and  con- 
tinued in  the  name  of  Mr.  Hetfield. 

At  a  meeting  of  the  trustees  of  the  village  of  Fort  Edward 
held  April  24th,  1868,  a  notice  was  directed  to  be  published 
of  a  special  election  to  be  held  May  5th,  1868,  to  determine 
as  to  the  expediency  of  raising  a  sum  of  money  for  the  aid 
of  said  railroad.  The  notice  was  published  in  a  newspaper 
April  24th  and  May  1st,  1868.  At  the  meeting  held  pur- 
suant to  said  notice,  a  majority  of  the  taxable  inhabitants  did 
not  vote;  a  majority  of  those  who  did  vote,  voted  in  favor  of 
raising  $20,000  in  aid  of  said  railroad.  Further  facts 
appear  in  the  oi)inion. 

TTm.  A.  Beach,  for  the  appellant.  The  remedy  by  man- 
damus was  appropriate  and  justifiable.  {Buck  v.  City  of 
Lockport,  6  Lans.,  251;  McGidhgh  v.  Major ,  23  Wend., 
458;  People  ex  rel.  v.  Taylor j  30  How.,  78;  People  v.  Steele, 
2  Barb.,  397;  People  v.  Mead,  24  N.  Y.,  114;  High's  Ex. 
Rem.,  274;  People  v.  Brooklyn,  22  Barb.,  404;  Green  v. 
Common  Council,  59  How.,  491,  501;  Clark  v.  Miller,  47 
Barb.,  38;  People  v.  Common  Council,  20  How.,  501;  People 
V.  BatcheHor,  53  N.  Y.,  128.)  The  acts  under  which  the 
proceedings  were  had  were  constitutional.  (  Toum  of  Queens- 
bury  V.  Culver,  19  Wal.,  83;  Town  of  Duanesburgh  v.  Jen- 
kins,  57  N.  Y.,  197;  Douglass  v.   Town  qf  Chatham,  41 
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Conn.,  211;  LUchfield  v.  Vemm,  41  N.  Y.,  123;  Toma  of 
GuUford  V.  Supervisors,  13  id.,  143;  People  v.  Major,  etc., 
4  id.,  419;  Bi^oster  v.  City  of  8ip*ajcuse,  19  id.,  116;  People 
V.  Batchellcr,  53  id.,  143-4;  Thomas  v.  Leland,  24  Wend., 
65.)  The  notice  of  the  election  was  suflSciently  published. 
{Sheldon  Y.  Wright,  7  Barb.,  39;  5  N.  Y.,  497;  Ohott  v. 
Robinson,  21  id.,  150;  Chamberlain  v.  Dempsey,  22  How., 
356.)  A  majority  of  the  voters  who  participated  in  the  elec- 
tion constituted,  under  the  act,  a  majority  of  **the  taxable 
inhabitants."  (Brightly  on  Elections,  133,  299;  St.  Joseph's 
TcvmsJiip  V.  Rogers,  16  WaL,  664;  In  re  Pioneer  Paper  Co., 
36  How.,  109.) 

Francis  Keman,  for  the  respondent.  Mandamus  was  not 
the  proper  remedy.  {People  ex  rel.  v.  Tliompson,  25  Barb., 
73;  People  ex  rel.  v.  Hawkins,  46  N.  Y,  9;  ex  parte  Lynch, 

2  Hill,  45;  People  v.  PresH,  etc.,  Brooklyn,  1  Wend.,  318; 

3  Bl.  Com.,  110;  5  Wait's  Pr.,  550;  11  N.  Y,  568,  574; 
2  J.  Cas.  [2d  od.],  217,  5  note;  People  ex  rel.  v.  Supervis- 
ors of  Chenango,  1  Kern.,  563;  People  \.  Supervisors  of 
Richmond,  21  How,r,  335;  People  \.  Supervisors  of  Greene, 
12  Barb.,  217;  People  v.  Croton  Aq.  Board,  26  id.,  240; 
People  V.  Green,  CompCr,  8  Alb.  L.  J.,  286;  People  v. 
Canal  Board,  13  Barb.,  444.)  Although  the  acts  and  the 
proceedings  are  regular,  yet  the  trustees  were  not  bound, 
under  the  acts,  to  issue  the  bonds  and  borrow  the  money. 
(Laws  of  1867,  chap.  953,  ^§  2,  5;  People  ex  rel.  v.  Batchel- 
lor,  53  N.  Y.,  128, 138.)  There  was  no  legal  or  sufficient  notice 
of  the  meeting  of  the  taxable  inhabitants,  as  required  by  the 
statutes.  (Laws  of  1867,  chap.  953,  §  5;  Laws  of  1868,  chap. 
317,  §§  1,  3;  Bunce  v.  Reed,  16  Barb.,  347;  Peoples.  Yates, 
1  Wend.,  90;  Olcott  v.  Robinson,  21  N.  Y.,  150;  2  Edms. 
Stats.,  565,  §  3;  Jackson  v.  Van  Valkenburgh,  8  Cow.,  260; 
Underwood  v.  Irving,  3  id.,  59;  Jadcsan  v.  Clark,  7  J.  R., 
217;  Corwinv.  Merritt,  3  Barb.,  341;  Runkendorfy.  Taylor, 

4  Pet,  349;  SmaJl  v.  Mrick,  5  Wend.,  137.)  A  majority 
of  the  taxable  inhabitants  did  not  vote  for  the  tax,  or  to  issue 
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the  bonds,  (Laws  of  1868,  chap.  817,  §§  1,  2;  Peopkexrel. 
V.  Spencer^  55  N.  Y.,  1;  People  ex  rel.  v.  Smith,  id.,  135.) 
The  statute  is  in  derogation  of  the  rights  of  the  citizen  and 
of  the  common  law.  (Sharp  v.  Spier,  4  Hill,  76,  84,  99, 
100;  Atkins  v.  Kinnan,  20  Wend.,  241;  Jackson  v.  JEsty,  7 
id.,  148;  Jtenedi/  v.  Newman,  1  Sandf.,  187;  WUliams  v. 
Peyton,  4  Wheat.,  77;  Rankendorf  v.  Taylor,  4  Pet,  349; 
Bmdy  Mayor,  etc.,  2  Bosw.,  173;  20  id.,  312;  Swift  v. 
Winaburgh,  24  Barb.,  427;  Starin  v.  Town  of  Genoa,  23 
N.  Y.,  439;  Gould  v.  Town  of  Sterling,  17  id.,  456.)  The 
application  for  a  mandamus  was  made  too  late.  (12  Barb., 
446;  2  Wend.,  256;  2  J.  Cas.,  217,  14  note.)  Tlie  statutes 
under  which  these  proceedings  were  had  (chap.  953,  Laws 
,  1867,  and  chap.  317,  Laws  of  1868),  were  invalid  and 
unconstitutional.     (Const.  1846,  art.  3,  §  1;   Colder  v.  BuU, 

3  Dal.,  386;  Denay  v.  Maitoon,  2  Al.,  361;  De  Cliaatellux  v. 
Fairchild,  15  Ponn.,  18;  State  v.  Fleming,  7  Humph.,  152; 
Wynshamer  v.  People,  13  N.  Y.,  390,  391;  Taylor  \.  Porter, 

4  Ilill,  144;  Wilkinson  v.  Leland,  2  Pet.,  657;  Bradshaw 
V.  Rogers,  20  J.  R.,  103;  Norman  v.  Heist,  5  W.  &  S.,  193; 
Sharptus  v.  Mayor,  etc.,  21  Penn.,  167;  People  ex  rel.  v. 
Salem,  9  Am.  L.  J.,  487;  Allen  v.  InJiah'ts  of  Jay,  12  Am. 
L.  Reg.  [N.  S.],  481;  People  v.  Batdiellor,  53  N.  Y.,  128; 
A.  &  A.  on  Coq^s.,  §§  30-36;  Bank  of  U.  S.  v.  Plantei*^ 
Bank  of  Ga.,  9  Wheat.,  904;  Bonaparte  v.  (7.  &  A.  R.  R. 
Co.,  1  Bald.,  222;  State  Bank  of  Ohio  v.  Knoop,  16  How., 
380,  381;  Prot.  Soc.  v.  Auburn,  etc.,  R,  R.  Co.,  3  Hill, 
567-,570;  WiUiams  v.  N.  Y.  C.  R.  R.  Co.,  16  N.  Y.,  97- 
104;  Sioeet  v.  Hulbert,  51  Barb.,  312.) 

Andrews,  J.  The  mandamus  was  properly  refused  for 
several  reasons : 

First.  The  power  of  the  commissioners  appointed  by  the 
act,  chapter  953  of  the  Laws  of  1867,  to  borrow  money  and 
to  issue  the  bonds  of  the  village  of  Fort  Edwaixl,  in  aid  of  the 
constniction  of  the  railroad  mentioned  in  the  act,  was  made 
by  the  fifth  section  to  depend  ui)on  the  affinnative  vote  of 
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the  taxable  electors  of  the  village,  at  an  election  to  be  held 
at  a  time  and  place  to  be  designated  by  the  board  of  trustees, 
notice  of  which^  the  section  declares,  **  shall  be  published  in 
a  public  newspaper  of  the  village  for  at  least  two  weeks 
previous  to  the  time  appointed  for  such  election." 

ThQ  act,  chapter  317  of  the  Laws  of  1868,  amended  the 
act  chapter  32  of  the  Laws  of  the  same  year,  which 
amended  the  act  of  1867,  by  providing  that  the  trustees 
might,  at  any  time  previous  to  Juno  1,  1868,  call  a  meet- 
ing of  the  taxable  inhabitants  of  the  village,  by  publishing 
the  same  in  all  the  newspapers  published  in  the  village, 
to  decide  the  question  as  to  raising  a  sum  not  exceed 
ing  $20,000  for  the  purposes  of  the  act.  The  third  section 
of  the  act,  by  express  language, -applies  to  the  village  of  Fort 
Edward  all  the  provisions  of  the  act  of  1867  not  inconsistent 
with  the  amended  act.  The  provision  in  the  act  of  1867 
prescribing  the  time  for  which  the  notice  of  the  election 
should  be  published  was  not  inconsistent  with  the  act  of 
1868.  The  latter  act  provided  for  giving  greater  publicity 
to  the  proceedmg  by  requiring  that  the  notice  should  be 
published  in  all  the  newspapers  in  the  village.  It  did  not 
afiect  the  requirement  of  the  former  act  that  notice  should  be 
published  **  for  at  least  two  weeks"  prior  to  the  election. 
The  election  was  held  May  5,  1868,  and  the  first  publication 
of  the  notice  was  April  24,  1868.  This  was  not  a  compliance 
wuth  the  statute.  The  plain  meaning  is  that  at  least  two 
weeks  should  intervene  between  the  publication  of  the  notice 
and  the  election.  The  statute  is  not  satisfied  by  a  publication 
in  two  successive  weeks  before  the  election,  and  the  construc- 
tion which  has  been  given  to  statutes  requiring  notice  of  legal 
proceedings  to  be  published  a  certain  number  of  weeks  suc- 
cessively before  a  sale  or  other  event  is  not  applicable  to 
the  statute  in  question.  (OlcotCv.  liofnnson,  21  N.  Y.,  150.) 
There  was,  therefore,  no  valid  election  under  the  act. 

Second.  Assuming  that  due  notice  of  the  election  was 
published,  the  requisite  vote  was  not  given  in  favor  of  the 
project.     The  first  section  of  the  act  of  1868  declares  that 
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the  <<  taxable  iiihabitants  of  said  village  may  at  such  meeting, 
by  a  majority  vote,  decide  to  raise  a  sum  not  exceeding 
$20,000  for  the  puiposes  pi'ovided  in  the  act"  The  second 
section  provides  that  *'in  case  a  majority  of  said  taxable 
inhabitants  shall  vote  to  raise  such  sum  for  said  purpose  " 
the  trustees  shall  be  commissioners,  etc.  It  is  admitted  that 
the  voters  who  voted  at  the  election  in  favor  of  raising  the 
money  did  not  constitute  a  majority  of  the  taxable  inhabit- 
ants of  the  village.  The  statute  did  not  authorize  a  minority 
of  the  taxpayei-s  to  determine  the  question  whether  a  debt 
should  be  created  under  the  act.  Before  this  could  be  done 
there  must  have  been  an  affirmative  vote  of  a  majority  of  the 
taxable  inhabitants.  The  law  is  plain  and  any  other  con- 
struction would  involve  a  departure  from  the  uniform  prin- 
ciple governing  our  legislation  on  the  subject  of  municipal 
aid  to  railroad  enterprizes,  that  a  majority  of  the  taxpayers, 
must  have  consented  thereto. 

Third.  The  constitutional  amendment  which  took  effect 
January  1,  1875,  providing  that  **  no  county,  town  or  village 
shall  hereafter  give  any  money  or  property,  or  loan  its. 
money  or  credit  to  or  in  aid  of  any  individual,  association 
or  corporation,"  is  a  decisive  answer  to  the  application  for 
a  mandamus.  There  was  no  contract  existing  between  the 
Glens  Falls  and  Fort  Edward  Railroad  Company  and  the 
village  of  Fort  Edward,  that  the  latter  should  give  or 
advance  to  the  company  any  sum  whatever.  If  when  the 
constitutional  amendment  took  effect  the  vote  had  been  duly 
taken  and  the  requisite  vote  of  the  majority  of  the  taxable^ 
inhabitants  to  the  raising  of  the  money  had  been  secured, 
the  constitutional  amendment  prevented  further  action,  and 
rendered  the  prior  proceedings  null  and  void.  The  authority 
to  create  the  debt  was  taken  away,  and  no  power  existed 
to  borrow  money  or  to  issue  the  bonds  of  the  village,  for 
the  purposes  of  the  act  of  1867.  This  question  has  been 
i-ecently  considered  and  decided  in  this  court  in  the  case 
of  I7ie  Buffalo  d  Jamestmvn  li.  li.  Co.  y.  Weeks  (69  N.  Y., 
4^1). 
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For  these  reasons,  without  considering  other  questions 
raised,  the  order  should  be  affirmed. 
All  concur. 
Order  affirmed. 
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Jeremiah  Toole y,  Appellant,  v.  Chloe  G.  Bacon, 
Administratrix,  etc.,  Respondent. 

Where  evidence  is  exdnded  upon  a  mere  general  objection,  the  ruling 
will  be  upheld  upon  appeal  if  any  ground  in  fact  existed  for  the  exclu- 
sion ;  it  will  be  assumed  in  the  absence  of  any  request  on  the  part  of 
the  opposing  pai*ty  or  the  court,  to  make  the  objection  more  definite, 
that  it  was  understood,  and  that  the  ruling  was  placed  upon  the  right 
ground. 

Where,  however,  evidence  is  received  under  a  general  objection,  the 
ruling  will  not  be  held  erroneous  unless  there  be  some  gix>und  which 
could  not  have  been  obviated  if  it  had  been  specified,  or  unless  the 
evidence  in  its  essential  nature  be  incompetent. 

In  an  action  for  money  had  and  received,  it  was  alleg^ed  in  the  answer 
that  the  money  and  property  in  controversy  was  placed  in  the  hands 
of  defendant's  intestate  by  plaintiff,  with  intent  to  defraud  his  credit- 
ors. After  evidence  had  been  given  on  the  trial  tending  to  sustain  the 
answer,  plaintiff,  as  a  witness  in  his  own  behalf,  was  asked  if  he  put  any 
property  in  the  hands  of  the  intestate  with  intent  to  defraud  his  cred- 
itors. Plaintiff's  counsel  objected  generally,  and  the  refei*ee  sustained 
the  objection,  hdd  (Church,  Ch.  J.,  and  ^drbws,  J.,  dissenting),  no 
error  ;  that  plaintiff  was  incompetent  to  answer  under  section  399,  as  it 
related  to  a  personal  transaction  with  the  deceased,  and  that  the  objec- 
tion was  sufficient. 

Plaintiff  was  also  asked  who  was  the  owner  of  the  property  placed  in 
the  hands  of  the  defendant's  intestate.  BM,  that  it  was  properly 
excluded  on  the  same  ground. 

Plaintiff  was,  also,  on  cross-examination,  asked  if  he  did  not  make  a  cer- 
tain statement  to  his  counsel.  This  was  objected  to  generally,  and 
objection  overruled.  Hddf  no  error  ;  that  the  objection  did  not  pi'esent 
the  point    that  the  question  called  for  a  privileged  communication. 

(Argued  May  22, 1877;  decided  May  29, 1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  affinning 
a  judgment  in  favor  of  defendant,  entered  upon  the  report 
of  a  I'efcree. 
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This  was  an  action  for  money  alleged  to  have  been  paid 
and  received  by  Charles  C.  Bacon,  plaintiff's  intestate.  The 
answer  alleged  in  substance  that  all  moneys  or  property 
which  came  into  the  hanels  of  said  intestate,  belonging  to 
plaintiff,  were  transferred  by  the  latter  with  intent  to  hinder, 
delay  and  defraud  his  creditora. 

The  referee  found  in  substance  that  plaintiff  conveyed  to 
Chai-les  C.  Bacon,  said  intestate,  in  1847,  certain  real  estate 
to  avoid  the  payment  of  his  debts,  and  with  intent  to  defraud 
his  creditors;  that  Bacon  sold  said  real  estate  to  one  Kim- 
ball, receiving  another  farm  and  certain  mortgages  in  pay- 
ment, which  sale  was  made  and  procured  by  plaintiff  with 
like  intent;  that  Bacon  subsequently  sold  the  Kimball  farm, 
and  received  the  purchase  price,  which  was  also  procured  to 
be  done  by  plaintiff  with  like  intent;  that  Bacon  well  knew 
the  object  and  intent  of  plaintiff  in  having  the  property  in 
his,  said  Bacon's  name.     Further  facts  appear  in  the  opinion. 

Z.  M.  Knawles^  for  the  appellant.  The  evidence  offered 
upon  the  question  of  the  intent,  with  which  the  transfer  was 
made,  was  competent,  and  erroneously  excluded.  {Seymcmr 
\.  Wilson,  14  N.  Y.,  567;  Gnffin  v.  Marquardt,  21  id.,  121; 
Fo7'b€s  Y.Waller,  30  id.,  625;  Bedell y.  Chase,  34  id.,  386; 
Tliurstan  v.  Caraell  38  id.,  281;  Sup'd^t  of  Poor  v.  Sup'd^t 
of  Poor,  44  id.,  22;  Fielder  v.  Darnn,  50  id.,  438,  443; 
Tracy  Y.  McMannus,  58  id.,  257;  Kerrains  v.  People,  60  id., 
221;  FranJcl{nY.Pinkney,\9>Ahh,,\i&]  WillstonY,Willstxm, 
41  Barb.,  635,  644;  Kerr  v.  McGuire,  28  N.  Y.,  452;  iVor- 
man  Y.Wells,  17  Wend.,  137,  143;  Cayuga  Co.  Bk.  Y.War- 
den,  2  Seld.,  19,  30;  UnderhillY.Pcmeroy,  2  Hill,  603,  604; 
MabbettY.  White,  12  N.  Y.,  442;  Levin  v.  Russell,  42  id., 
251,  255;  Williams  y.  Sargent,  46  id.,  481.)  It  was  also 
ciTor  to  exclude  the  evidence  offered  relating  to  the  owner- 
ship of  the  property  and  mortgages  in  question.  (1  Greenl. 
on  Ev.,  §  226;  2  Story's  Eq.  Jur.,  §  1201  and  note;  Lench  v. 
Lench,  10  Ves.,  517;  BoydY.  McLean,  1  J.  Ch.,  582;  Jack- 
son V.  Mills,  13  J.  R.,  463;  Jackson  y.  Feller,  2  Wend.,  465; 
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CaiTY.  Carr,  52  N.  Y.,  251,  261;  JSTorton  v.  Mallory,  63 
id,  434;  Oarjy  y.While,  59  icL  336,  340,  341;  LobdeU  v. 
Lobdell,  36  id.,  333,  334.) 

JE.  H.  Larrib^  for  the  respondent.  Where  it  appears  that 
property  is  transferred  with  intent  to  defraud  the  creditors 
of  the  transferer,  he  cannot  maintain  an  action  against  the 
transferee  to  recover  it  or  its  avails.  {Bolt  v.  Rogers^  3 
Paige,  154;  Gah  v.  (?afe,  19  Barb.,  249;  Chamberlain  v. 
Barnes,  26  id.,  160;  Gardinier  v.  Tubbs,  21  Wend.,  169; 
JSTellia  v  Clark,  20  id.,  24;  4  Hill,  424;  Babcock  v.  Booth,  2 
Hill,  181.)  No  interest  or  trust  resulted  in  favor  of  plaintiff, 
in  the  property  transferred  to  Bacon,  but  there  was  one  in 
favor  of  plaintiff's  creditors.  (3  R.  S.  [5th  ed.]  15,  §§  51, 
52;  Gilbert  v.  Gilbert,  34  How.  Pr.,  142;  Garfield  v.  Bat' 
maker,  15  N.  Y.,  475;  Brewster  v.  Pierce,  10  Paige,  562; 
Jwcksaa  v.  Sargent,  2  Barb.  Ch.,  576;  39  Barb.,  625;  5  id., 
51;  8  Paige,  222.)  No  action  could  be  maintained  against 
Bacon,  until  after  a  demand  had  been  alleged  and  proved. 
{Payne  v.  Gardinier,  39  Barb.,  634,  642;  29  N.  Y.,  146, 
169,  171;  Downer  y.  Bk.  of  Charlestm,  6  Hill,  297;  Story 
on  BaU.,  66,  §  88;  Chitty  on  Bills  [ed.  1839],  547.) 

Earl,  J.  It  was  alleged  in  the  answer  that  the  plaintiff 
placed  the  funds  and  property  in  controversy  in  the  hands  of 
the  intestate  for  the  purpose  of  delaying  and  defrauding  his 
creditors.  After  the  defendant  had  given  some  evidence 
tending  to  sustain  this  defence,  the  plamtiff  as  a  witness  in 
his  own  behalf,  was  asked  if  he  had  put  any  property  in  the 
hands  of  the  intestate  for  the  purpose  and  w4th  the  intent  to 
delay  or  defraud  his  creditors.  Counsel  for  plaintiff  objected 
to  the  question,  and  the  referee  sustained  the  objection.  No 
ground  of  objection  was  specified,  but  the  counse  of  the 
examination  was  such  that  it  must  have  been  understood  that 
the  objection  was  to  the  comj^etency  of  the  plaintiff  to 
answer  the  question  under  section  399  of  the  Code,  Bacon 
being  dead.     That  no  ground  was  specifiied  is,  however, 
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immaterial  now.  When  evidence  is  excliided  upon  a  mere 
general  objection,  the  ruling  will  be  upheld,  if  any  ground 
in  fact  existed  for  the  exclusion.  It  will  be  assumed,  in  the 
absence  of  any  request  by  the  opposing  party  or  the  court  to 
make  the  objection  definite,  that  it  was  understood,  and  that 
the  ruling  was  placed  uix)n  the  right  ground.  If  in  such  a 
case  a  ground  of  objection  be  specified,  the  ruling  must  be  sus- 
tained upon  that  gi*ound  unless  the  evidence  excluded  was  in 
no  asi3ect  of  the  case  competent,  or  could  not  be  made  so.  But 
where  there  is  a  general  objection  to  evidence  and  it  is  over- 
ruled, and  the  evidence  is  received,  the  niling  will  not  be 
held  eiToneous  unless  there  be  some  gi'ound  which  could  not 
have  been  obviated  if  it  had  been  specified,  or  imless  the 
evidence  in  its  essential  natiu*e  be  incomi)etent.  (Levin  v. 
Rusadl,  42  N.  Y.,  251  ;  Williams  v.  Sargeard,  46  N.  Y., 
481.)  We  are  of  opinion  that  the  ruling  was  right.  The 
plaintiff  could  not  be  examined  as  a  witness  '^  in  regain!  to  any 
personal  transaction  or  communication  "  between  him  and 
Bacon.  The  placing  of  property  in  the  hands  of  Bacon  was 
a  personal  transaction  with  him,  and  the  intent  with  which  it 
was  done  accompanied  and  characterized  the  transaction  and 
was  an  element  thereof.  A  witness  examined  as  to  such 
intent  must,  within  the  meaning  of  the  Code,  be  held  to  be 
examined  in  regard  to  the  transaction.  There  is  the  same 
reason  for  excluding  the  living  party  from  testifying  as  to.the 
intent  with  which  a  personal  transaction  with  a  deceased 
party  was  performed,  as  for  excluding  him  as  a  witness  to 
any  other  part  of  the  transaction.  Such  evidence  can  gen- 
erally be  disproved  only  by  what  was  said  and  done  at  the 
time  of  the  transaction,  and  hence  when  death  has  sealed  the 
lips  of  one  party  the  law  should  seal  the  lips  of  the  other. 

The  following  questions  put  to  plaintiff  by  his  comisel 
were  objected  to  and  excluded:  **Who  was  the  owner,  in 
fact,  of  the  mortgage  thus  given  to  Bacon,  and  of  the  fainn 
thus  oonveyed  to  Bacon?"  **  State  whether  there  was  any 
difference  between  the  Kimball  mortgage  of  $4,000  and  the 
Pridmore-Mallory  mortgage,  in  your  relations  to  such  moiir 
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gage?"  **  Who  owned  the  real  estate  conveyed  to  Bacon  by 
the  Ejmballs?"  Aside  from  other  obvious  objections  to  the 
questions,  they  all  had  relation  to  the  property  which  plain- 
tiff had  placed,  or  caused  to  be  placed,  in  the  hands  of  Bacon, 
and  hence  involved  or  related  to  personal  transactions  between 
him  and  the  plaintiff,  and  therefore  were  properly  excluded. 

The  question,  **Did  you  say  to  your  counsel  that  you 
never  gave  any  mortgage  to  Bacon?"  put  to  plaintiff  upon 
his  cross-examination,  was  not  objected  to  on  the  gi*ound 
that  it  called  for  a  privileged  communication,  and  no  material 
evidence  was  elicited  in  answer  thereto.  Hence  no  error 
was  committed  in  overruling  the  general  objection  thereto. 

We  have  thus  briefly  examined  all  the  exceptions  to  which 
our  attention  was  called,  and  finding  no  errors,  the  judgment 
must  be  affirmed. 

All  concur,  except  Church,  Qi.-  J.,  and  Andrews,  J., 
who  dissent,  on  the  ground  of  the  exclusion  of  evidence  of 
plaintiff's  intent  in  the  ti-ansfer,  holding  that  the  question 
should  have  been  answered.     Bapallo,  J.,  absent. 

Judgment  affirmed. 
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Frank  M.  Armstrong,  Plaintiff  in  Error,  v.  The  People 
or  the  State  op  New  York,  Defendants  in  Error. 

Where  bat  one  and  the  same  offense  is  charged  in  several  counts  of  an 
indictment,  the  denial  of  a  motion  to  compel  the  People  to  elect  on  which 
count  they  will  rely  is  not  error. 

Upon  the  trial  of  an  indictment  for  seduction,  under  the  act  punishing 
seduction  as  a  crime  (chap.  Ill,  Laws  of  1848),  the  prosecutrix  was 
permitted  to  answer,  under  objection  and  exception,  when  her  parents 
died.    Held,  no  error. 

The  prosecutrix  was  permitted  to  testify,  under  objection  and  exception,  to 
a  conversation,  and  to  the  circumstances  attending  it,  had  with  the 
accused  some  two  months  after  the  commission  of  the  alleged  offence  in 
relation  thereto.    Hddf  no  error. 

The  prosecutrix  was  permitted  to  answer,  under  objection  and  exception, 
the  following  question :  '*  Did  you  believe  him,  when  he  had  connection 
with  you,  that  he  would  marry  you "  1    Held,  no  error,  as  an  answer 
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would  tend  to  pi*ove  or  disprove  one  of  the  important  elements  of  the 
crime,  i.  e,f  that  the  consent  of  the  prosecutrix  was  given  under  and  by 
reason  of  a  promise  of  marriage ;  also  held,  that  the  testimony  of  the 
prosecutrix  that  she  was  in  the  family  way  at  the  time  of  the  trial,  some 
seven  months  after  the  commission  of  the  alleged  offence,  was  competent. 

Under  the  provision  of  said  act  declaring  that  a  conviction  shall  not  be 
had  upon  the  testimony  of  the  female  seduced,  unsupported  by  other 
evidence,  supporting  evidence  is  only  required  as  to  the  promise  of 
marriage,  and  the  cainnal  connection. 

As  to  the  promise  of  marriage  the  provision  is  satisfied  by  proof  of  circum- 
stances which  usually  attend  an  engagement  of  marriage ;  as  to  the  illicit 
intercourse  and  the  immediate  persuasions  and  the  inducements  which  led 
the  female  to  consent,  evidence  of  opportunities  more  or  less  frequent  and 
continued,  and  that  the  relations  of  the  parties  wera  such  as  indicated 
that  confidence  in  and  affection  for  the  accused,  on  the  part  of  the  female, 
which  i-endered  it  probable  that  the  act  may  have  been  done,  are  sufficient. 

The  fact  that  the  prosecutrix  in  her  testimony  limits  the  carnal  connec- 
tion to  a  single  act,  and  specifies  the  time,  does  not  require  that  the 
supporting  evidence  shall  be  confined  to  that  particular  time ;  if  it  covers 
a  period  including  the  specified  time  it  is  sufficient  to  meet  the  require- 
ments of  the  statute,  although  there  is  no  con^oborative  evidence  as  to 
the  particular  act  testified  to.     (Church,  Ch.  J.,  dissenting.) 

An  attorney  employed  by  the  prosecutrix  to  bring  an  action  against  the 
accused  for  breach  of  promise  of  marriage  was  asked  whether  he 
obtained  from  her  the  facts  stated  in  the  complunt  in  such  action. 
This  was  objected  to  as  calling  for  a  privileged  communication.  The 
complaint  was  not  sworn  to,  nor  was  it  read  over  to  the  prosecutrix 
after  it  was  made.    Heldf  that  the  objection  was  properly  sustained. 

The  prosecutrix  testified  to  but  one  act  of  illicit  intercourse,  and  fixed  the 
time  and  place ;  the  accused  gave  evidence  tending  to  show  that  he  was 
not  at  the  place  specified  at  the  time  stated.  The  court  aftei*  referring 
in  its  charge  to  this  testimony  for  the  defence,  and  after  stating  that  if 
it  satisfied  the  jury  that  the  accused  was  not  there  at  the  time  specified 
by  the  prosecutrix,  this  disposed  of  her  evidence,  added :  "  that  no 
matter  when  it  (the  illicit  intercourse)  did  take  place,  provided  it  was 
after  the  promise  of  mai-riage,  and  the  consent  on  her  part  was  in  con- 
sequence of  the  promise."  Hetd,  no  enn^r;  that  it  was  not  a  direction 
to  the  jury  to  inquire  whether  there  was  an  iUicit  connection  at  some 
other  time  after  the  promise  of  marriage,  but  was  rather  a  limitation,  to 
the  effect,  that  if  the  jury  should  find  there  was  illicit  intei*cour8e,  they 
must  find  it  was  after  a  promise  and  in  consequence  of  it. 

The  fact  that  the  promise  of  marriage  was  made  some  ^me  prior  to  the 
illicH  intercourse  does  not  take  the  case  out  of  the  statute. 

As  to  whether,  where  the  promise  of  marriage  is  only  upon  the  condition 
that  pregnancy  results  from  the  illicit  intercourse,  the  case  is  brought 
within  the  statute,  qwsre, 

(Argued  May  21, 1877;  decided  June  5,  1877.) 
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Statement  of  case. 

Error  to  the  General  Term  of  the  Supreme  Court  in  the 
fourth  judicial  department,  affirming  a  judgment  entei'ed 
upon  a  verdict  convicting  plaintiff  in  error  of  the  crime  of 
seduction  under  promise  of  marriage,  under  chap.  Ill,  Laws 
of  1848. 

The  indictment  contained  five  counts,  charging  the  same 
offence.  At  the  close  of  the  evidence,  on  the  part  of  the 
prosecution,  the  prisoner's  counsel  requested  that  the  prose- 
cution be  required  to  elect  on  which  count  they  would  rely. 
The  motion  was  denied,  and  exception  duly  taken. 

The  prosecutiix  was  permitted  to  testify,  under  objection 
and  exception,  that  her  father  and  mother  were  both  dead, 
and  to  state  the  time  of  their  death  respectively. 

The  prosecutrix  testified  to  a  promise  of  marriage  made 
the  latter  part  of  May,  1875.  The  agreement  was,  in  sub- 
stance, that  the  parties  should  get  married  as  soon  as  he 
"had  something  ahead.''  The  alleged  illicit  intercourse, 
she  testified,  took  place  August  5th,  thereafter,  at  the  house 
of  a  Dr.  Kimball.  The  witness  was  asked  to  go  on  and  state, 
in  her  own  way,  what  occurred  on  the  evening  of  the  inter- 
course. This  was  objected  to,  and  objection  overruled. 
The  evidence  in  regard  thereto,  as  far  as  material,  is  set 
forth  in  the  opinion.  The  prosecutrix  was  asked,  and  per- 
mitted to  answer,  under  objection  and  exception,  this  ques- 
tion: **Did  you  believe,  when  he  had  connection  with  you, 
that  he  would  marry  you  ?  "  Her  answer  was,  **  Yes,  sir." 
The  prosecutrix  was  allowed  to  testify,  under  objection  and 
exception,  to  a  conversation  which  she  alleged  occurred  in 
October,  after  the  alleged  illicit  intercourse,  at  the  house  of 
one  Mr.  Gaylord.  The  conversation,  as  testified  to,  occurred 
in  the  evening.  The  prisoner  called  about  10  p.  m.,  after 
witness  had  gone  to  bed.  She  was  called,  got  up  and  dressed 
herself,  and  went  down  to  receive  him.  In  the  conversation, 
as  detailed  by  her,  she  told  him  she  was  in  a  family-way. 
He  replied  that  he  was  so  situated  that  he  could  not  be 
married  then  and  that  he  knew  she  could  send  him  to  State 
prison. 
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The  trial  took  place  iu  March,  1876.  The  prosecutrix 
was  permitted  to  testify,  under  objection  and  exception,  that 
she  was  in  a  family  way  at  that  time. 

The  further  facts  are  sufficiently  stated  in  the  opinion. 

Wm.  S.  Faimdlj  for  the  plaintiff  in  error.  The  court 
eri'ed  in  refusing  to  require  the  district  attorney  to  elect  on 
which  count  of  the  indictment  he  would  rely.  (3  R.  S. 
[5th  ed.],  989,  §  40;  1  Colby's  Cr.  L.,  481;  2  id.,  118-121; 
People  V.  Van  Steervburg,  1  Park.  Cr.,  45;  Klock  v.  People^ 
2  id.,  685;  NeUony.  People,  23  N.  Y.,  297;  Peoplew.  (JosieXlo, 
4  Den.,  83,  90;  8  C.  &  P.,  697;  Roscoc's  Cr.  Ev.,  216.) 
The  coui-t  eii'ed  in  allowing  the  prosecutrix  to  testify  how 
old  she  was  when  her  father  died.  {(Jook  v.  People,  2 
T.  &  C,  406.)  It  was  also  error  to  allow  her  to  answer  the 
question,  **  did  you  believe  him  when  he  had  connection  with 
you  that  he  would  marry  you?"  {WaugU  v.  Fielding,  48  N. 
Y.,  681;  Jessup  v.  Miller,  1  Keyes,  331;  Fiedler  y,  Dannn, 
60  N.  Y.,  443;  43  id.,  279;  48  id.,  669;  2  id.,  519;  29  id.,  9.) 
Evidence  as  to  the  pregnancy  of  the  prosecutrix  was  inad- 
missible. {Boyce  v.  People,  55  N.  Y.,  646,)  It  was  neces- 
saiy  to  support  the  prosecutrix  by  other  evidence  than  her 
own  as  to  the  promise  of  marriage  and  the  intercourse. 
{Kenyan  v.  People,  26  N.  Y.,  207;  5  Park.  Cr.,  254;  PeapU 
V.  Heine,  8  K  Y.  L.  Obs.,  135;  55  N.  Y.,  645;  People  y. 
Haynes,  55  Barb.,  450;  State  v.  Crawford,  34  Iowa,  40; 
Comm.  V.  Walton,  2  Brews.,  48,  70;  People  v.  Zeiger,  6 
Park.  Cr.,  356.)  The  plaintiff  in  error  having  proved  that 
he  was  elsewhere  on  the  day  the  prosecutrix  swore  the  con- 
nection took  place,  the  court  erred  in  not  directing  the  jmy 
to  acquit  him.  {People  v.  Schryven,  42  N.  Y.,  1;  Peynolds 
V.  Pecple,  41  How.,  187,  188.) 

F.  Jirundage,  district  attorney,  for  the  defendants  in  error. 

The  motion  to  quash  the  indictment  was  properly  denied. 

{People  V.  Kenyan,  5  Park.  Cr.,  254;  26  N.  Y.,  203;  Crazier 

V.  People,  1  Park,  Cr.,  453;  Boyce  v.  People,  55  N.  Y.,  644; 
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People  ex  rel,  Tweed  v.  Liacomb^  60  id.,  576;  Osgood  v. 
People,  39  id.,  449,  451;  Kane  \.  People,  8  Weiid.,  203-210; 
People  V.  liynders,  12  id.,  425,  429,  430;  People  v.  Baker^ 
3  HUl,  159;  People  v.  Gates,  13  Wend.,  312,  322;  Peopley. 
Costello,  1  Den.,  83.)  It  was  discretionary  with  the  court 
to  compel  the  prosecution  to  elect  on  which  count  they 
would  proceed.  (Cook  v.  People,  2  T.  &  C,  404.)  It  was 
competent  to  prove  by  the  prosecutrix  that  she  was  preg- 
nant. {People  V.  Ketiyon,  5  Park.  Cr.,  255;  26  N.  Y., 
203-212;  Crozier  v.  People,  1  Park.  Cr.,  453-457.)  The 
promise  of  marriage  made  August  5,  1875,  wiis  valid,  and 
each  of  the  promises  sufficient  to  bring  the  case  within  the 
statute.  (1  Park.  Cr.,  453;  5  id.,  254;  26  N.  Y.,  203; 
Boyce  v.  People,  55  id.,  644;  People  v.  Kane,  4  Abb.,  15; 
1  Colby's  Cr.  L.,  713.)  The  fourth  mterrogatory  in  the 
deposition  of  Sylvester  Parsons  was  properly  excluded,  being 
a  communication  between  attorney  and  client.  (Barb.  Cr.  L. 
[2d  ed.],  428;  Roscoe's  Cr.  Ev.,  187,  188;  1  Whart.  Cr.  L., 
\  773,  p.  732;  Graham  v.  People,  63  Barb.,  468-481.) 

FoLGER,  J.  We  will  consider  the  points  made  by  the 
plaintiff  in  error,  senaiim. 

First.  The  motion  to  compel  the  people  to  elect  on  which 
count  of  the  indictment  they  would  rely  was  properly  denied. 
The  indictment,  in  each  of  its  counts,  charged  but  one  and 
the  same  offence,  with  such  variations  of  allegation  as  were 
pradentially  fitted  to  meet  variations  in  the  proof. 

Second.  It  was  not  improper  to  show  the  time  in  the  life 
of  the  prosecutrix,  when  her  father  and  her  mother  died 
respectively.  It  was  not  of  great  importance  to  the  case  of 
the  people,  but  it  was  not  improper  so  to  do. 

Third.  The  conversation  at  Graylord^s  was  part  of  the  res 
Qjcta  between  her  and  the  plaintiff  in  error.  Like  any  other 
conversation  or  declaration  of  his  upon  the  subject-matter, 
or  bearing  upon  it,  it  was  competent.  That  conversation,  if 
it  occuiTcd,  went  to  some  extent  to  prove  one  of  the  chief 
elements  of  the  alleged  crime.     The  circumstances  in  which 
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it  took  place  —  the  prosecutrix  having  been  called,  and  aris- 
ing, from  her  bed  to  hold  it,  at  an  advanced  hour  of  the  eve- 
ning, showed  relations  between  them,  more  than  usually 
intimate  and  yielding  on  her  part.  As  to  these  facts  (save 
the  purport  of  the  conversation  had),  she  is  supported  by 
other  evidence. 

Fourth.  The  question  put  to  the  prosecutrix  :  **  Did  you 
believe  him  when  he  had  connection  with  you,  that  he 
would  marry  you?";  was  proper.  An  affirmative  answer 
would  tend  to  make  out,  one  of  the  important  parts  of  the 
crime,  to  wit:  That  the  consent  of  the  prosecutrix  to  the 
intercourse,  was  given,  under  and  by  reason  of  the  promise 
of  marriage.  A  negative  answer  would  have  been  decisive 
of  the  case,  in  favor  of  the  accused.  A  like  question  was 
sustained,  in  the  case  of  Kenyon  v.  The  People  (26  N.  Y., 
204);  and  in  Boyce  v.  The  People  (55  N.  Y.,  644.) 

Fifth.  The  direction  to  the  prosecutrix,  to  go  on  and 
state  in  her  own  way,  what  occurred  on  the  evening  of  the 
intercourse,  was  proper,  as  was  the  statement  made  by  her  in 
obedience  thereto.  It  was  of  the  very  gist  of  the  crime 
alleged,  that  she  was  thus  directed  to  speak,  and  there  was 
no  better  way,  than  for  her  to  relate  the  story  of  it  without 
prompting  or  hindrance  from  questions.  The  evidence  was 
material  and   admissible. 

Sixth.  The  testimony  from  the  prosecutrix  that  she  was 
in  the  family- way  at  the  time  of  the  trial,  was  not  inadmissi- 
ble and  immaterial.  She  being,  and  having  always  been,  an 
unman-ied  woman,  the  fact  of  pregnancy  was  positive  proof 
of  illicit  connection  with  some  one.  It  did  not  fix  the  plain- 
tiff in  error  as  a  participant  therein;  but  it  was  a  fact  in  the 
case,  not  incompetent  to  be  made  known  to  the  jury. 

Seventh.  The  statute  under  which  the  plaintiff  in  error 
was  indicted,  declares  that  there  shall  not  be  a  conviction 
upon  the  testimony  of  the  female  complaining,  not  supported 
by  other  evidence. 

It  is  settled  that  the  supporting  evidence  is  required  as  to 
two  of  the  matters  named  in  the  act,  and  as  to  them  only. 
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They  are  the  promise  of  maiTioge,  and  the  carnal  connection. 
{Kent/on  v.  The  People,  26  N.  Y.,  203 ;  Boyce  v.  The  Peo- 
ple, 55  N.  Y.,  644.)  It  is  settled  by  the  same  authorities, 
that  the  supporting  evidence  need  be  such  only  as  the  char- 
acter of  these  matters  admits  of  being  furnished.  The 
promise  of  marriage  is  not  an  agreement  usually  made  in  the 
pi-esence  or  with  the  knowledge  of  thu*d  persons.  Hence 
the  supporting  evidence  possible  in  most  cases,  is  the  subse- 
quent admission  or  declaration  of  the  party  making  it ;  or 
the  circumstances  which  usually  accompany  the  existence  of 
an  engagement  of  maniage,  such  as  exclusive  attention  to 
the  female  on  the  part  of  the  male,  the  seeking  and  keeping 
her  society  in  preference  to  that  of  othei'S  of  her  sex,  and 
all  those  facts  of  behavior  toward  her,  which  before  paities 
to  an  action  were  admitted  as  witnesses  in  it,  were  given  to 
a  jury  as  proper  matter  for  their  consideration  on  that  issue. 

So,  too,  the  act  of  illicit  connection,  and  the  immediate 
persuasions  and  inducements  which  led  to  compliance,  may 
not  be  proved  by  the  evidence  of  third  persons  directly  to 
the  fact.  They  are  to  be  inferred  from  the  facts;  that  the 
man  had  the  opportunities,  more  or  less  frequent  and  con- 
tinued, of  making  the  advances  and  the  propoi^tion;  and  that 
the  relations  of  the  parties  were  such,  as  that  there  was  likely 
to  be  that  confidence  on  the  pait  of  the  woman  in  the  assev- 
erations of  devotion  on  the  part  of  the  man,  and  that  affec- 
tion towards  him  personally,  which  would  overcome  the 
reluctance  on  her  part,  so  long  instilled  as  to  have  become 
natural,  to  surrender  her  chastity.  (See  cases  last  above 
cited.) 

Circumstances  .of  this  kind  vary  in  weight  in  different 
cases,  and  it  is  for  the  jury  to  determine  their  strength.  But, 
when  proof  is  made  of  the  existence  of  them,  in  some  degi-ee, 
it  cannot  be  said  that  there  is  no  suppoiting  evidence.  A 
court  cannot  then  properly  direct  a  verdict,  or  discharge  the 
defendant  in  the  indictment,  on  the  ground  that  no  case  is 
made  for  the  consideration  of  the  jury. 

In  the  case  in  hand,  there  was  evidence  of  the  existence 
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of  both  these  classes  of  circumstances,  furnished  by  witnesses 
other  than  the  prosecutrix. 

But  the  question  in  this  case,  takes  a  more  particular 
natui*e.  It  is  urged  that  the  prosecutrix,  in  her  testimony, 
limits  the  carnal  communication  to  a  single  act.  It  is  claimed 
that  she  specifies  with  exactness  the  very  time  at  which  that 
act  was  committed.  Then  it  is  insisted  that  the  supporting 
evidence  must  also  be  confined  to  that  very  time.  If  the 
premises  be  conceded,  I  do  not  see  that  the  conclusion  neces- 
sarily follows.  It  is  conceded  by  the  authorities  that  direct 
evidence  in  support,  is  not  capable  of  production,  and  that 
the  requirement  of  supporting  evidence  is  met,  when  from 
testimony  of  other  witnesses  such  opportunities  are  shown  to 
have  existed,  and  such  relations  to  have  been  formed,  as  to 
make  it  probable  that  the  act  may  have  been  done.  Now 
this  general  testimony  cannot  point  to  any  particular  time. 
From  its  nature  it  covers  all  the  time  of  the  existence  of  the 
facts  which  it  establishes;  and  whenever  during  that  period, 
the  act  ia  alleged  by  the  testimony  of  the  principal  witness 
to  have  been  accomplished,  the  supporting  evidence  attaches 
to  that  time,  and  brings  its  corroboration  to  bear  upon  that. 
It  shows  the  chances  in  the  hands  of  the  suitor,  for  the  com- 
mission of  the  offence,  but  it  cannot  beforehand  predict  just 
when  he  will  be  able  to  avail  himself  of  them,  nor  can  it 
aftei-wards  say  just  when  he  did.  When  these  circumstances 
and  relations  have  been  shown,  the  supporting  evidence  has 
been  furnished.  How  great  its  strength,  or  how  close  its 
applicability  to  the  act  as  spoken  to  by  the  principal  witness, 
is  for  the  jury  to  determine.  It  may  be  so  weak  of  itself 
as  not  to  form  a  basis  for  a  verdict  of  guilty;  or  the  details 
of  the  illicit  act  may  be  so  given  by  the  prosecutrix,  as  to  be 
repugnant  to  common  sense,  and  impossible  of  belief,  not- 
withstanding the  general  supporting  evidence;  or  she  may  be 
so  contradicted  as  not  to  be  credited. 

Great  stress  is  laid  upon  the  alleged  fact  that  the  woman, 
in  this  case,  has  fixed  the  single  act  of  intercourse  on  the 
evening  of  a  certain  day;  and  the  plaintiff  in  en-or,  it  is 
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alleged,  proved  himself  remote  from  her  on  that  evening. 
Hence,  it  is  said,  that  though  he  did  have  opportmiity,  from 
time  to  time,  and  did  have  her  confidence,  it  cannot  be  found 
that  he  availed  himself  thereof.  But  we  must  bear  in  mind 
the  question  now  in  hand.  It  is,  was  there  such  testimony 
as  that  the  court  could  suggest  to  the  jury  a  verdict  of 
acquittal;  and  the  reason  given  to  us  why  the  court  should 
have  done  so  is,  that  there  was  no,  or  insufficient,  supporting 
testimony.  But  there  was  the  supporting  testimony,  which 
the  law  is  satisfied  with — proof  of  opportunity  and  confiding 
freedom  of  relations.  Whether,  as  a  fact,  advantage  was 
taken  thereof,  must  still,  in  some  measure,  depend  upon  the 
testimony  of  the  female.  Whether  that  is  to  be  believed, 
must  depend  upon  its  credibility.  If  she  is  so  contradicted 
by  positive  testimony  in  rebuttal,  or  by  facts  and  circum- 
stances, as  not  to  be  believed,  that  is  for  the  jury,  and  is  one 
thing;  but,  whether  she  be  believed  or  not,  does  not  alter  or 
destroy  the  supporting  evidence.  It  has  met  the  exaction 
of  the  law,  and  shown  the  circumstances  demanded  of  it. 
That,  in  the  midst  of  opportunities,  and  with  the  confidence 
of  affection,  the  prosecutrix  has  fixed  an  impossible  or  an 
incredible  date  for  the  commission  of  the  act,  or  has  given 
such  details  as  are  incredible,  or  that  she  is,  from  anything  in 
the  case  so  unworthy  of  credit  as  to  make  a  verdict  of  guilty 
unsafe  to  render,  does  not  blot  out  of  existence  the  opportu- 
nities and  the  confidential  relations.  They  remain.  The 
jury  cannot  reject  them,  though  they  may  not  believe  her, 
and  not  believing  her,  may  acquit  the  accused.  Thus,  it  is 
seen  that,  in  the  case  claimed  by  the  plaintiff  in  error  to 
exist,  the  question  was  not  for  the  court  whether  there  was 
not  enough  of  supporting  evidence.  It  was  for  the  jury, 
whether  the  story  of  the  female,  of  facts  alleged  to  have 
occurred  in  the  circumstances  established  by  the  supporting 
evidence,  whether  that  story  was  credible.  But  the  case 
does  not  rest  altogether  on  such  a  state  of  facts  as  is  above 
supposed.  In  the  first  place,  the  prosecutrix  does  not,  in  her 
testimony,  limit  the  sexual  intercourse  between  them  to  one 
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act  thereof.  She  speaks  affirmatively  of  only  one.  She 
does  not  affirm  that  there  was  no  other.  Nor  was  it  so  con- 
clusively shown  that  the  plaintiff  in  eri'or  was  not  at  the 
place  named  by  the  prosecutrix  on  the  night  named  by  her, 
as  that  there  was  no  question  for  the  jury.  She  says  that 
he  was.  He  says  that  he  was  not.  These  two  are  the  posi- 
tive and  direct  witnesses.  Mrs.  Kimball  and  her  husband 
do  not  fix  with  certainty  the  night  or  nights  on  which  he 
was  at  their  house.  The  husband,  indeed,  stated  that  it  was 
his  impression  that  plaintiff  in  eiTor  was  there  on  the  night 
of  the  firet  Thursday  in  August,  the  day  named  by  the 
prosecutrix.  Witnesses  show  the  plaintiff  in  error  on  that 
day  entering  the  lodge-room  about  8  o'clock  in  the  evening, 
which  was  in  the  same  village  with  the  house  of  Dr.  Kim- 
ball. "Witnesses  show  him  leaving  it  at  between  9  and  10 
o'clock  of  that  evening.  It  was  between  9  and  10  that  even- 
ing that  the  prosecutrix  says  that  he  came  to  Kimball's  front 
door.  The  plaintiff  in  error  says  that  he  went  from  the 
lodge-room  towards  his  house,  in  company  with  three  per- 
sons, whom  he  names,  who  walked  with  him  three-fourths 
of  a  mile  from  the  village,  where  they  sat  down  by  the  road- 
side and  talked  ^of  lodge  matters.  Neither  of  these  three 
persons  is  called  to  sustain  the  plaintiff  in  error,  though  it 
appears  that  one,  at  least,  of  them  was,  at  the  time  of  the 
trial,  still  residing  there,  and  it  is  to  be  inferi'ed  that  one 
other  was  also.  It  cannot  be  admitted,  in  view  of  such  a 
state  of  the  testimony,  that  it  was  demonstrated  that  the 
prosecutrix  was  in  error  in  the  night  she  named.  At  most, 
there  was  a  conflict  of  evidence,  most  sharply  between  her 
and  the  plaintiff  in  error ;  and  it  cannot  be  said  that  he,  more 
than  she,  is  sustained  by  the  other  testimony.  It  was  a  fair 
question  for  the  jury,  on  their  judgment  of  the  credibility 
of  each  of  them,  as  made  up  from  the  incidents  of  the  trial, 
which  of  them  should  be  believed.  Hence,  the  court  made 
no  error  in  refusing  to  direct  an  acquittal. 

Eighth.    Mr.  Parsons,  the  attorney  for  the  prosecutrix, 
was  examined  out  of  court     The  question  was  put  to  him 
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by  the  plaintiff  in  error,  whether  he  obtained  from  the  prose- 
cutrix, the  facts  stated  in  a  complaint  in  a  suit  by  her  for 
breach  of  promise  of  marriage.  It  was  objected  to  by 
counsel  for  The  People  and  by  the  witness  Parsons,  that  the 
communication  was  a  privileged  one  from  client  to  counsel. 
The  complaint  was  not  sworn  to,  nor  was  it  i-ead  over  to  her 
after  it  was  made  out.  These  latter  facts  appeared  to  the 
court,  before  it  passed  upon  the  objection  to  allowing  the 
answer  to  that  question  to  be  read.  We  think  that  it  was 
right  in  iiiling  out  the  answer. 

Ninth.  The  plaintiff  in  error  asked  the  prosecutrix  whether 
she  had  not  sworn  before  Esquire'  Dox  to  a  statement  at  the 
time  the  question  was  put,  read  to  her  from  what  is  conceded 
was  an  affidavit  made  by  her.  This  question  was  overruled, 
and  an  exception  taken. 

We  do  not  perceive  the  materiality  of  the  question.  The 
statement  was  nearly  in  precise  accord  with  her  narration  of 
the  same  circumstances  made  both  on  her  direct  and  cross- 
examination,  so  that  it  would  not  have  furnished  a  contra- 
diction of  her,  if  it  had  been  permitted.  The  prosecutrix 
had  been  re-called  by  the  district  attorney,  and  had  testified 
that  she  recollected  another  occasion  of  the  plaintiff  in  error 
being  at  the  house  at  which  she  lived,  an  occasion  testified  to 
by  Mrs.  Kimball,  in  whose  family  she  was  employed.  It  is 
urged,  that  pressed  by  the  rebutting  and  contradicting  testi- 
mony, which  the  plaintiff  in  error  had  given,  the  district 
attorney  saw  the  need,  of  presenting  for  the  considera- 
tion of  the  jury  another  occasion  than  that  testified  to 
by  her,  on  which  the  carnal  connection  might  have 
taken  place.  This  contention  seems  too  strained.  There 
is  no  claim  or  pretence  in  her  testimony,  when  recalled, 
that  the  connection  was  on  that  occasion.  It  does  not 
appear  that  it  was  urged  to  the  jury,  or  in  any  way 
claimed  by  the  district  attorney,  that  it  took  place  at  that 
time.  Besides,  there  was  a  purpose,  for  which  it  was  prob- 
ably offered.  The  plaintiff  in  error  had  testified  that,  on 
the  occasion  named  by  Mrs.  Kimball  in  her  evidence,  he  had 
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been  at  her  house  in  the  evening;  that  he  went  at  about 
9  o'clock,  and  met  the  prosecutrix  at  the  front  door;  stayed 
there  about  fifteen  minutes;  then  went  into  the  sitting-room, 
and  remained  there  in  conversation  with  Mrs.  Kimball  until 
about  11  o'clock,  and  did  not  remain  at  the  house  after  that 
conversation.  There  was  a  pertinency  to  this  testimony 
from  the  plaintiff  in  error.  He  was  then  attempting  to 
show  that  there  had  been,  before  that  time,  growing  up  a. 
coolness  between  him  and  the  prosecutrix  on  account  of  her 
conduct,  of  which  he  did  not  approve,  and  which  he  had 
reprehended.  This  allegation  that  he  did  not  remain  with 
her  but  about  fifteen  minutes,  though  he  stayed  in  the  house 
nesur  two  houra,  had  a  bearing  upon  that  issue.  Hence,  it 
WBS  pertinent  to  show,  that  he  was  in  en-or  in  his  statement. 
The  prosecutrix  seems  to  have  been  recalled  for  that  pur- 
pose, and  that  seems  the  only  legitimate  effect  of  her  testi- 
mony then  given.  She  testified  that  after  he  left  Mrs.  Ejm- 
ball's  room  he  remained  in  the  front  hall  with  her  over  an. 
hour,  before  he  left  for  home.  This  being  the  legitimate  effect 
of  that  testimony,  and  no  other  having  been  claimed  for  it, 
we  perceive  no  pertinency  to  the  question  put  to  her  on  cross- 
examination,  and  which  is  above  more  particularly  mentioned. 

Tenth.  There  were  certain  exceptions  to  the  charge.  The 
court,  after  referring  to  the  testimony  of  the  plaintiff  in 
error  and  other  witnesses,  in  the  nature  of  testimony  to 
make  out  an  aJibi,  went  on  to  say  that  if  it  satisfied  the  jury^ 
that,  at  the  time  she  testified  to,  he  was  not  there,  that  that 
fSact  dispo^  of  her  evidence.  The  court  added.  **  But  it 
is  proper  for  me  to  remark  that,  no  matter  when  it" — the 
illicit  connection — **  did  take  place,  provided  it  was  after  the 
promise  of  marriage,  and  the  consent,  on  her  part,  was  in 
eonsequcnce  of  the  promise  of  marriage."  As  a  legal  propo- 
sition, this  cannot  be  deemed  objectionable.  It  is  criticised 
firom  its  rdation  to  the  facts  of  this  case,  as  tending  to  mis- 
lead the  juiy. 

We  do  not  think  that  this  was  a  direction  to  the  jury,  to 
inquire  whether  there  was  an  illicit  comiection  on  sonic  day 
SicatELS. — ^VoL,  XXV.        7 
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after  a  promise  of  maiTiage  other  than  that  fixed  by  the 
complainant.  It  was  mther  a  limitation  given  to  the  jury,  that 
if  they  should  find  that  there  was  illicit  connection,  they  must 
find  that  it  was  after  a  promise  of  man*iage  and  in  conse- 
quence of  it.  It  is  argued  here,  by  the  plaintiff  in  en*or,  and 
was  doubtless  argued  to  the  jury,  that  the  promise  of  mar- 
riage testified  to  by  the  prosecutiix  as  having  been  made  in 
May  was  not  an  absolute  promise,  but  one  conditional  on 
the  ability  of  the  two  to  maintain  themselves  in  the  married 
state;  and  so  too  as  to  the  promise  made  at  the  time  of  the 
connection,  that  it  was  conditional  on  that  connection  result- 
ing m  pregnancy.  I  conceive  that  it  was  to  this  that  the 
court  meant  to  apply  its  remark  excepted  to  ;  that  whenever 
the  promise  of  marriage  was  found  to  have  been  made,  the 
act  of  coition  must  liave  followed  that,  and  been  consequent 
upon  it.  The  context  of  the  charge,  both  before  and  after 
the  remark,  shows  that  the  court  did  not  mean,  and  could 
not  have  been  understood  to  mean,  to  instruct  the  jury  to 
look  for  another  time  at  which  the  carnal  intercourse  took 
place  than  that  fixed  by  her.  For  both  directly  before  and 
directly  after,  the  court  dwells  upon  the  imj)ortance  of  the 
testimony  of  the  ]3laintifi*  in  error  and  his  witnesses,  in  testing 
her  credibility  and  the  truth  of  her  evidence,  as  to  the 
commission  of  the  offence  at  the  particular  time  fixed  by 
her. 

Eleventh,  There  were  certain  requests  to  charge,  which 
were  refused,  and  exceptions  taken. 

I'st.  If  the  two  were  engaged  to  be  married  in  May,  the 
fact  that  the  connection  was  in  August  was  not  enough  to 
bring  the  case  within  the  statute. 

2d.  The  second  seems  but  a  repetition  of  the  first. 

3d.  If  the  plauitiff  in  error  promised  to  marry  her  in 
May,  and  if  mutual  promises  were  not  then  made,  then  the 
subsequent  promise  in  August  is  not  a  sufficient  promise  to 
bring  the  case  within  the  statute,  even  though  he  did  have 
comiection  with  her  at  the  time. 

4th.  If  the  two  were  mutually  engaged  to  be  maiTied 
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ia  May,  1875,  then  the  after  illicit  intercourse  does  not  bring 
the  case  within  the  statute. 

The  court  refused  to  charge  as  requested,  except  as  it  had 
charged,  but  did  instruct  the  jury  that  they  must  find  from 
the  evidence  that  the  connection  took  place;  that  if  it  took 
place  after  the  promise  of  marriage  and  in  consideration 
thereof,  that  it  was  immaterial  whether  the  promise  was  made 
in  May  or  afterward,  if  it  was  before  the  seduction;  that  the 
promise  might  be  made  and  the  connection  take  place  after- 
ward, and  the  crime  be  committed,  if  that  connection  was  in 
consequence  of  that  prior  promise;  and  that  the  jury,  in  the 
opinion  of  the  court,  would  be  justified  in  finding  a  promise 
from  her  evidence  if  it  was  supported.  The  court  had  before 
these  requests  charged  that  if  the  promise  of  marriage  was 
made,  as  testified  to  by  her,  that  was  sufficient  under  the 
statute.  *  It  is  not  easy  to  determine  from  the  case  just  what 
was  in  the  mind  of  counsel  when  making  these  requests.  If 
it  was  that  some  time  having  elapsed  between  the  making  of 
the  promise  and  the  doing  of  the  act,  therefoi'e  the  statute 
would  not  apply,  he  was  clearly  in  error;  if  it  was  that  the 
promises  either  of  May  or  of  August,  being  conditional,  there- 
fore the  statute  would  not  apply,  he  was  clearly  in  error. 
(26  i\r.  y.,  supra;  55  iVT.  y.,  mipra,)  His  argument  here 
is,  that  he  sought  to  get  from  the"  comi;  a  ruling  as  to 
which  promise  the  court  referred  to,  in  the  charge  in  chief, 
by  the  use  of  these  words:  "Did  this  illicit  connection 
take  place  m  consequence  of  a  reliance  on  her  part  upon 
his  promise  of  maniage?"  Clearly  he  was  not  entitled 
to  insist  upon  the  court  or  the  jury  being  confined  to 
one  promise  if  there  .  had  been  more  than  one.  Nor  is 
the  remark  of  the  court  above  quoted  necessarily  to  be  con- 
fined to  one  promise  of  marriage  as  is  claimed.  The  phrase, 
**  his  promise  of  maiTiage  "  is  not  restrictive,  but  used  in  a 
general  sense,  as  the  court  would  have  used  the  like  phrase 
of  **  his  conduct,"  as  applying  to  all  of  his  conduct. 

It  is  suggested  that  the  third  request  and  refusal  of  it, 
and  excption,  bring  up  a  question  which  we  will  state.     The 
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prosecutrix  testified  that  illicit  connection  took  place  in 
August;  that  when  he  proposed  it  she  said  he  knew  suck 
things  were  not  right;  to  which  he  made  answer  that  she  must 
remember  '^  that  it  was  him  and  her  and  it  was  all  right/^ 
and  that  she  knew  if  anything  happened  he  would  hare  her; 
that  she  asked  him  if  he  would  not  leare  her,  to  which  he 
replied,  no,  he  would  stand  his  ^xnuid.  Now,  it  is  said,  that 
is  not  a  promise  of  marriage  in  any  event,  but  only  in  the 
event  that  she  conceived  from  the  carnal  intercourse;  and 
further,  that  the  yielding  to  his  request  Tf as  not  in  conse- 
quence of  a  promise  of  marriage,  but  in  consequence 
of  a  promise  that  if  there  were  ill  results  from  the  inter- 
course that  then  he  would  marry  her.  It  is  suggested 
that  this  is  not  such  a  seduction  under  promise  of  marriage 
as  was  contemplated  by  the  statute.  As  to  this  suggestion, 
we  remark  at  first,  that  the  plaintiff  in  error  did  not  present 
to  this  court  that  point;  second,  that  the  testimony  does  not 
confine  the  yielding  of  the  prosecutrix  to  a  reliance  upon  a 
promise  to  be  fulfilled  only  in  the  event  of  pregnancy.  She 
asked  him  if  he  would  not  leave  her.  We  construe  this,  not 
as  confined  to  the  event  of  conjception,  but  as  embracing  the 
whole  act  which  he  proposed  under  the  relations  existing 
between  them,  and  as  it  is  explained  by  the  subsequent  testi- 
mony by  her,  that  after  he  had  succeeded  she  told  him  that 
she  was  sorry  that  she  had  given  up  to  him,  for  she  did  not 
think  that  he  would  think  as  much  of  her  again.  We  do 
not  think  that  the  occuiTence  and  the  conversation,  as  related 
by  her,  is  susceptible  of  the  interpretation  that  her  mind  >vas 
occupied  with  the  result  of  connection.  That  idea  does  not 
come  from  her  but  from  him.  Her  utterance  is  that  it  is  not 
right.  The  act  itself  is  wrong,  is  her  thought.  His  answer 
is  not,  that  it  is  always  right,  but  that  she  must  remember 
tibat  it  is  he  and  she,  and  that  it  is  all  right,  evidently 
meaning,  and  meaning  to  give,  and  giving  the  idea,  that  in 
the  close  and  intimate  and  pledged  relations  existing  between 
them,  it  was  right,  ai^  it  was  but  anticipating  the  time  when 
it  would  be  his  right  to  ask  and  her  duty  to  yield.     Thd 
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HMnark  as  to  anytbiiig  liappenilig  'was  from  him)  and  was 
another  argument  used  by  him.     She  Aodi  not  base  upon . 
such  a  pmbability  her  hiqiury,  if  he  would  not  leave  her. 

We  are  not  able  to  see  fit)m  the  testimony,  that  there  was 
i^Dom  fbr  the  jury  to  find  that  there  was  a  promise  then 
based  alone  upon  the  result  of  pregnancy;  <^at  she  was 
seduced  in  reliance  upon  a  promise  to  be  folfilled  only  in 
eroch  event 

We  are  not  called  upon  to  say  therefore,  whether  such  a 
promise  and  such  a  yielding  would  make  a  case  sufficient  for 
the  requirement  of  the  statute.  We  do  not  mean  to  intimate 
an  opmion  either  way. 

We  have  gone  through  the  whole  of  the  testimony  pre-" 
sented  in  the  error  book,  with  care.  We  have  considered 
every  point  presented  by  the  plaintiff  in  error  upon  his  brief. 
We  do  not  find  that  the  coifft  below  made  any  en-or  in  its 
rulings  on  the  trial,  or  in  its  charge,  or  refusals  to  charge.  It 
was  a  case  for  a  juiy.  They  have  listened  to  and  observed 
the  prosecutrix  and  the  plaintiff  m  error,  and  the  witnesses 
produced.  They  have  foimd  the  plaintiff  in  error  guilty. 
No  reason  is  shown  to  us  for  our  interference  with  the  verdict 
and  the  judgment  upon  it. 

Chukch,  Ch.  J.,  dissented,  on  the  ground  of  a  want  of  • 
corroboration  as  to  the  intercourse.  The  ptosecutrix  testi- 
fied that  on  a  certain  Thursday  evening,  the  5th  day  of 
August,  the  prisoner  came  to  the  residence  of  Dr.  Kimball, 
where  she  resided;  that  she  met  him  in  the  hall,  and,  after 
a  little  conversation,  the  intereom'se  took  place,  and  that  the 
prisoner  then  went  home.  The  evening  is  identified  with 
I)articularity,.aiid  circumstantial  precision.  It  was  a  **  lodge 
night,"  when  the  prisoner  usually  called;  it  was  before  the 
prosecutrix  attended  the  last  day  of  a  certain  «(^ool^  and 
that  occuired  on  Friday,  the  next  day;  it  was  after  the 
return  of  Mrs.  KimbAll,  firom  an  absence  of  several  weeks, 
which  was  Tuesday  evening  before.  It  was  prior  to  Mon- 
day the  eighth  when  the  prosecutrix  had  h^  monthly  periods, 
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as  she  states.  There  is  no  evidence  and  no  claim  that  the 
prisoner  ever  had  intercourse  with  the  prosecutrix  at  any- 
other  time.  The  statute  requires  support  or  corroboration 
of  the  prosecutrix.  She  is  not  only  not  corroborated  as  to 
this  circumstance,  but  all  the  evidence  is  in  conflict  with  her 
statement.  Mrs.  KimbalFs  evidence  tends  strongly  to  estab- 
lish that  the  first  occasion,  when  the  prisoner  called  at  the 
house  after  her  return,  was  Saturday  evening,  and  she 
states  circumstances  entirely  inconsistent  with  those  related 
by  the  prosecutrix,  when  the  intercourse  took  place.  She 
states  that  on  that  evening  the  prisoner  visited  with  her  until 
about  eleven  o'clock,  when  he  went  home.  Other  evidence 
tends  to  establish  that  the  prisoner  did  not  see  the  prosecu- 
trix on  that  evening,  nor  on  any  evening  aft^r  Tuesday  until 
Saturday.  Corroboration  by  opportunity  and  the  like  may 
be  sufBcient,  but  having  fixed  time,  place  and  circumstances, 
if  these  are  not  supported  by  any  evidence,  but  contradicted 
by  all  the  evidence,  the  prosecutrix  is  not  sustained  or  cor- 
roborated by  proof  that  intercourse  was  possible  on  some 
other  occasion  than  that  testified  to  by  her.  The  question  is 
whether  she  is  supported  by  other  evidence,  and  not  whether 
she  ought  to  be  credited.  The  statute  requires  supporting 
evidence,  and,  after  a  careful  examination,  I  am  unable  to 
find  any. 

All  concur  with  Folgeb,  J.,  except  Chubch,  Ch.  J., 
dissenting. 

Judgment  affirmed. 


Emooeke   F.    Kebbard,   Respondent,  v.   Charles  P. 

Haughian,  et  al.,  Appellants. 

An  acknowledgment  of  payment  in  the  consideration  clause  of  a  deed 
does  not  conclude  the  grantor.  In  an  action  to  recover  the  purchase 
price*  he  may  show  the  actual  consideration ;  that  it  was  not  paid,  and 
the  time  when  and  manner  in  which  it  was  to  be  paid. 

The  onus,  however,  is  upon  him  of  showing  these  facts,  and  that  defend- 
ant was  in  default  at  the  time  of  bringing  the  action,  and  any  evidence 
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tending  to  disprove  the  allegations  and  proof  of  plaintiff,  is  comx>etent 
under  a  gene]*al  denial,  although  consisting  entirely  of  affirmative  proof 
of  a  conti-act  different  from  that  alleged  by  plaintiff. 

Accordingly  held,  where  in  an  action  to  I'ecover  the  consideration  for  an 
assignment  of  certain  lettera  patent,  plaintiff  alleged  that  the  considera- 
tion was  agreed  to  be  paid  in  one  year,  while  defendant's  evidence  was 
to  the  effect  that  the  consideration  was  to  be  paid  conditionally,  not 
absolutely ;  that  a  decision  of  the  referee  to  the  effect  that  the  buitlen  of 
proof  was  upon  plaintiff  to  show  that  the  agreement  was  not  conditional, 
but  absolute,  was  coiTect. 

Also,  hddf  that  plaintiff  having  alleged  in  her  complaint  and  g^ven  evi- 
dence tending  to  prove  a  sale  upon  a  ci^edit  of  one  year,  could  claim  no 
benefit  of  any  presumption  of  a  promise  to  pay  at  once  which  might 
arise  upon  mere  production  of  the  deed  of  transfer,  and  proof  that  the 
consideratioii  named  had  not  been  paid. 

An  attorney  employed  to  draw  a  deed  is  competent  to  testify  as  to  the 
directions  received  by  him  from  the  parties,  and  as  to  the  transaction 
between  them  at  the  time.  Knowledge  acquired  under  such  circum- 
stances is  not  within  the  class  of  privileged  communications. 

Where  the  testimony  of  a  witness  is  taken  de  bene  esse,  an  objection  to  the 
foi-m  of  a  question  asked  him  should  be  taken  when  the  deposition  is 
made.  Any  formal  objection  not  taken  before  the  officer  taking  the 
deposition,  will  be  deemed  to  have  been  waived. 

(Argued  May  23,  1877 ;  decided  June  5, 1877. 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  depai-tment,  reversing  a  judg- 
ment in  favor  of  defendants,  entered  upon  the  report  of  a 
referee,  and  granting  a  new  trial. 

This  action  was  brought  to  recover  the  sum  of  $10,000, 
alleged  to  have  been  paid,  as  the  consideration  for  the  trans- 
fer of  cei*tain  letters  patent 

The  complaint  alleged,  and  the  plaintiff's  evidence  tended 
to  show,  that,  on  April  4th,  1872,  she  sold  and  assigned  to 
defendants  certain  lettei's  patent  for  an  invention  and  certain 
tools  and  machinery  for  the  sum  of  $12,000,  which  sum  was 
agreed  to  be  paid  by  defendants  as  follows:  $1,000  at  the 
time  of  the  sale,  $1,000  in  sixty  days  and  $10,000  in  one 
year  therefrom;  that  the  $2,000  were  paid,  but  the  i^esidue 
was  unpaid. 

Defendants'  evidence  was  to  the  effect  that  the  agreement 
was,  that  the  $10,000  was  only  to  be  paid  out  of  profits 
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which  should  ai'ise  out  of  a  corporation  which,  at  the  tifiie 
of  the  transfer,  it  vras  contemplated  to  organize,  and  that  tiie 
corporation  was  organized,  but  no  8uch  profits  in  &ct 
accrued. 

Plauitiff's  husband,  under  a  power  ot  attorney,  executed 
an  assignment,  under  seal,  oi*  the  lettei-s  patent,  the  consid- 
eration therein  expressed  being  the  sum  of  $12,000  '*  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged." 

Defendants'  oounsel  offered  in  evidence  another  assign- 
ment, under  seal,  executed  by  Mr.  Hebbard,  bearing  the 
same  date  as  the  fii^t,  but  executed  in  July  thereafter,  in 
which  it  was  stated  that  baid  sum  of  1 10,000  was  to  be  paid 
^'  out  of  the  first  profits  of  the  business  ot  a  certam  corpora- 
tion to  be  organized  "  by  defendants.  This  was  objected  to 
by  plaintiff's  counsel,  on  the  ground,  among  others,  that,  at 
the  time  the  paper  was  executed,  it  did  not  appear  that  Mr. 
Hebbard  was  authorized  to  act  for  plaintiff.  The  objection 
was  overruled  and  said  counsel  duly  excepted.  The  refei'ee 
found  the  facts  substantially  as  claimed  by  defendants. 

The  conclusions  of  law  of  the  referee  were  as  follows: 

1.  The  leading  issue  of  fact  upon  the  trial  being,  whether 
imder  the  contract  made  on  or  about  the  4th  day  of  April, 
1872,  the  defendants  promised  to  pay  the  said  $10,000  abso* 
lutely  within  one  year,  as  claimed  by  the  plaintiff,  or  whether 
it  was  payable  out  of  the  profits  of  the  corporation,  as 
claimed  by  the  defendants.  I  hold  and  decide  that  the  onus 
probandi  was  on  the  plaintiff  to  establish  that  said  $10,000 
was  payable  absolutely. 

2.  That  to  establish  this  fact  it  was  necessary  that  the  evi- 
dence should  produce  a  reliable  conviction  of  its  truth;  that 
the  proof  to  support  it  must  be  full  and  satisfactory;  that  a 
mere  balance  or  preponderance  of  evidence,  which  was  not 
sufficient  to  produce  a  reliable  conviction,  which  was  not 
full  and  satisfactoiy ,  was  not  sufficient  to  establish  it. 

3.  That  the  said  power  of  attorney  was  sufficient  for  the 
said  Ira  A.  Hebbard  to  make  the  agreement  and  assignment 
of  July  29th,   1872,  irrespective  of  the  question,  whether 
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under  the  coatract  of  Apiil  4th,  1872,  the  said  $10,000  was 
payable  absolutely  or  coutiugeatly  out  of  profits. 

4.  The  defeudauts  are  entitled  to  judgment  agaiust  the 
plaintiff. 

Judgment  was  entered  accordingly. 

W.  A,  JSeacfiy  for  the  i^pellants.  The  cnus  of  proving  the 
deed  valid  and  subsisting  at  the  trial  rested  upon  plaintifil 
{PoiDer8  V.  Ware,  2  Pick.,  451;  2  Pars,  on  Con.,  721.)  A  sub- 
sequently executed  subsisting  agreement  could  not  at  the  trial 
be  engi-afted  on  a  prior  cancelled  instrument,  the  latter  being 
the  basis  of  lui  action  at  law.  (47  Mo.,  425-431)  Parol 
proof  was  competent  to  explain  the  clause  acknowledging 
the  receipt  of  the  consideration,  {McCt^ea  v  Peei^inorl,  16 
Wend.,  460;  Wad^warih  v.  AkoU,  6  N.  Y.,  64-71;  JBatOe 
V.  Modi.  Cily  Bk.y  3  id.,  88;  Ginei'son  v.  Mason^  60  id.,  397.) 
A  general  agent  has  authority  to  rescind  a  contract  or  to 
modify,  limit  or  enlarge  its  terms.  (^Anderaoyx  v.  Oooley^  21 
Wend.,  278;  Standard  OH  Co.  v.  Tnwnj)/i  Lis.  Co.,  6  T.  & 
C,  300-303;  3  Hun,  591;  106  Eng.  C.  L.,  820;  ComeU  v. 
Master y  35  Barb.,  158-161;  Am.  C.  Iron  Co,  v.  Eisner^  7  J. 
&  S.,  200;  Jackson  v.  Andrews,  59  N.  Y.,  244,  247;  War- 
ing V.  Smytii,  2  Barb.  Ch.,  119-127;  ScoU  v.  Wells,  6  W. 
k  S.,  357-368;  Tayl(xr  v.  JSTuHsbaum,  2  Duer,  309;  MarUn 
V.  Famsworth,  49  N.  Y.,  558;  Goodrich  v.  TJiompson,  44 
id.,  324;  P^^esH  elc.^  v.  Corner^'  37  id.,  320;  Leland  v.  Doug- 
las, 1  Wend.,  490;  Edmunds  v.  BushneO,  35  L.  J.  Q.  B., 
20;  1  id.,  97;  Story  on  Agency,  §  73;  J^.  li.  Bk.  v.  Aymar, 
3  Hill,  262.)  Upon  the  principle  of  estoppel,  plaintiff  can- 
not claim  in  opposition  to  her  deed.  {Kent  v.  Harcourtt  83 
Baib.,  491-497;  Cramer  v.  Benton,  64  id.,  524.) 

J.  S.  GrarJock,  for  the  respondent.  The  referee  erred  in 
deciduig  thact  the  onus  was  on  plaintiff  to  show  that  the 
$10,000  was  payable  alisolutely.  (2  E.  D.  S.,  541;  5  N.  Y., 
41;  1  StaikieonEv.,  452;  id.,  418;  HoUisterr.  Bender,  1  Hill, 
150;  SJieldon  v.  H.  B.  R.  B.  Co.,  29  Barb.,  226;  9  Gray, 
SiCKBLS.— Vol.  XXV.        8 
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390;  1  Greenl.  on  Ev.,  §  74;  Heinemann  v.  Heard,  62  N. 
Y.,  44;  Best^s  Principle  of  Law  of  Ev.,  §  269;  I^nch  v. 
Parker,  49  N.  Y.,  8.)  The  acts  and  declarations  of  the 
plaintiff's  attorney,  subsfequent  to  April  4th,  1872,  were  not 
res  gestcB,  and  not  competent  to  be  given  in  evidence  by 
defendants,  or  for  them  to  give  evidence  which  tended  to 
vary  the  terms  of  the  first  assignment.  (16  Wend.,  460;  1 
id.,  424;  1  Greenl.  Ev.,  361-321;  Filkins  v.  Whylaiid,  24 
N.  Y.,  338;  Blossom  v.  Griffin,  13  id.,  569;  GndleT/v.  Dole, 
4  id.,  486;  SturtevarU  v.  Sturtevant,  20  id.,  39;  Halliday  v. 
Hart,  30  id.,  479;  Norton  v.  Coons,  6  id.,  33;  Coon  v.  Knap, 
8  id.,  402;  Brandon  Manuf.  Co.  v.  ilfor^e,  48  Vt.;  Egles- 
ton  V.  Knickerbocker,  6  Barb.,  458;  Dai*t  on  Vendors,  451, 
and  notes;  Houstin  v.  Schindla^,  11  Barb.,  36;  WJiite  v. 
Parker,  8  id.,  48,  69;  Ensign  v.  Webster,  1  J.  Cas.,  145; 
Kellogg  v.  Richards,  14  Wend.,  116;  14  J.  R.,  210;  20  id., 
338;  12  id.,  529;  Dempsey  v.  Kip,  61  N.  Y.,  471;  Tliorp  v. 
Keokuk  Coal  Co.,  48  id.,  253;  Thalheimer  v.  Brinckerhoff,  4 
Wend.,  394;  Lvhy  v.  H  B.  E.  B.  Co.,  17  N.  Y.,  131;  Ander- 
son V.  B.,  W.  &  O.  B.  B.  Co.,  54  id.,  334;  Budlong  v.  Van 
Nodrand,  24  Barb.,  25.) 

Allen,  J.  It  was  incumbent  upon  the  plahitiff  to  estab- 
lish by  competent  evidence  a  present  cause  of  action  against 
the  defendants,  an  indebtedness  due  and  payable  at  the  time 
of  the  commencement  of  the  action.  This  was  not  proved 
by  the  written  assignment  and  transfer  of  the  patent  right 
made  on  the  4th  of  April,  1872.  That  instrument  was  not 
signed  by  the  defendants,  contained  no  obligation  on  their 
part,  and  recited  no  undeilaking  by  them.  It  did  not  pur- 
port to,  and  did  not  contain  any  mutual  or  reciprocal  agree- 
ments of  the  pailies^  It  was  a  deed  poll,  conveying  the 
franchises  under*  the  patent,  with  all  the  formalities  required 
by  law  for  a  consideration,  the  money  part  of  which  was 
acknowledged  to  have  been  paid.  That  transfer,  whether 
proved  by  the  deed  or  by  other  competent  evidence,  was  a 
good  consideration  to  suppoit  a  promise  to  pay  the  agreed 
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price,  but  did  not  prove  any  promise  for  payment  in  the 
future,  or  that  any  8um  was  due  or  to  become  due  therefor. 
The  plaintiff  was  not  concluded  by  the  acknowledgment  of 
the  payment  of  the  consideration  money,  and  either  party 
could  show  the  actual  consideration,  and  the  time  when  and 
manner  in  which  such  consideration  was  to  be  paid.  To 
sustain  the  action,  the  plaintiff  could  prove  any  promise  con- 
sistent with  the  averments  of  her  complaint.  The  only  effect 
of  the  statement  of  the  consideration  and  its  pajonent  in  the 
deed,  was  to  estop  the  grantor  from  alleging  that  the  deed 
was  without  consideration.  In  brief,  the  consideration  clause 
was  open  to  explanation,  and  to  be  varied  by  parol  proof. 
(Purmort  v.  McCrea,  5  Paige,  620;  S.  C.  in  e)ror,  16  Wend. 
K.,  460;  Shephard  v.  LiUle,  14  J.  R.,  210;  Boweny.  Bell,  20 
id.,  338;  Bingham  y.  Weidencax,  1  Comstk.,  509;  BaMe  v. 
Rochester  City  Bank,  3  id.,  88.)  The  onus  was,  therefore, 
as  held  by  the  referee,  upon  the  plaintiff  to  prove  what  the 
actual  consideration  of  the  transfer  was,  and  that  it  had  not 
been  paid;  she  was  bomid  to  prove  that  the  defendants  had 
undertaken  to  pay  a  sum  of  money  or  perform  some  other 
act,  and  that  they  were  in  default  at  the  time  of  the  bringing 
of  the  action,  and  any  evidence  to  disprove  the  allegations, 
and  proof  of  the  plaintiff  was  competent  on  the  part  of  the 
defendants  in  denial,  and  not  as  an  affirmative  defence.  Such 
proof,  although  consisting  entirely  of  affirmative  proof  of  a 
contract  different  from  that  alleged,  was  negative  in  its  char- 
acter, and  admissible  under  a  general  denial  of  the  allegations 
of  the  complaint,  and  as  showing  what  the  contract  as  made 
was,  and  thus  subverting  the  plaintiff's  case. 

The  plaintiff  had  the  affiimative  upon  this  principal  issue 
during  the  entire  trial,  and  it  was  upon  her  to  establish  her 
cause  of  action  by  affirmative  proof.  This  she  failed  to  do. 
She  did  not  claim  that  the  sale  was  for  cash,  but  insisted 
that  it  was  upon  credit,  the  moneyed  consideration  to  be 
paid  absolutely  within  a  year.  She  can  therefore  take  no 
benefit  from  any  presumption  which  might  arise  of  a  promise 
to  pay  at  once  upon  mere  production  of  the  deed  of  transfer, 
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and  proof  that  the  money  conaideratioii  naiaed  hud  not  been 
paid.  Her  verified  oooiplaiot  and  the  testimony  of  her  own 
witness  negative  that  presumption,  and  she  is  left  to  recover 
upon  the  strength  of  the  testimony  as  to  the  actual  contract 
and  agreement  of  the  pai*ties.  The  referee  has  i*eported, 
upon  evidence  fully  warranting  his  eoncliiisions,  that  there 
was  not  any  agreement  to  pay  the  money  now  sued  for 
within  the  year,  or  at  any  time  absolutely,  and  that  there 
was  no  agreement  to  pay  the  same,  esrcept  fnHU  the  profits 
that  should  accrue  from  the  patent.  We  cannot  go  behind 
the  report  This  finding  of  fact  necessarily  defeated  the 
plaintiff,  and  led  to  a  judgment  dismissing  her  complaint 
Although  the  referee  was  of  the  opinion  that  the  husband 
and  agent  of  the  plaintiff  was  authorized  by  the  power  of 
attorney  given  in  evidence  to  execute,  in  bdialf  of  the  plain- 
tiff,  the  second  transfer,  in  July,  1870,  such  conclusion  did 
not  affect  the  i*esiilt,  as  that  must  have  been  the  same  upon 
the  facts,  had  he  come  to  an  opposite  conclusion.  It  is  not 
necessary  to  determine  whether  the  refei*ee  was  or  was  not 
right  in  his  opinion  as  to  the  extent  of  the  power  and  the 
validity  of  the  July  deed.  The  evidence  and  the  ciixsum- 
stances  tended  str<»igly  to  prove  that  the  husband  was  the 
agent  for  all  purposes,  the  eUler  ego  of  the  plaintiff  through- 
out all  the  dealings  with  the  defendants,  but  whether  he  was 
or  not  we  do  not  cosisiden  His  agency  in  making  the  con** 
tract  of  April,  and  to  make  the  sale  to  the  defendants,  is  not 
disputed.  Upon  the  merits,  there  was  no  cause  for  a  rever- 
sal  of  the  judgment  of  the  reteree. 

It  can  hardly  be  expected  that  we  should  take  up  and  pass 
seriat&n  upon  each  of  the  moi-e  than  one  hundred  and  thitly 
exceptions  to  the  rulings  of  the  referee  in  the  progress  of  the 
trial  in  the  admission  or  exclusion  of  evidence,  and  state  our 
conclusions,  and  the  reasons  therefor,  in  writing,  especially 
as  tiie  counsel  (or  the  plaintiff  has  not  thought  it  worth  his 
while,  in  his  brief,  to  call  our  attention  to  any  as  being  more 
especially  inii^ortant  or  better  sustained,  for  any  reason,  than 
the  others,  but  has  contented  himself  by  insisting  upon  each 
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and  every  of  them  by  a  reference  to  them  in  one  undistiiv 
guished  moss,  by  the  folios  at  which  they  are  found  in  the 
appeal  book.  Many,  if  not  most  of  them,  are  frivolous,  and 
the  labor  has  been  imposed  upon  us  that  should  have  been 
pertbrmed  by  counsel,  of  going  through  the  entire  case  to 
ascertain  the  point  of  each  exception,  and  whether  some  may 
not  have  been  well  taken.  The  counsel  would  have  aided  the 
court  by  selecting  the  exceptions  upon  which  he  relied,  and 
stating  tersely  in  his  brief  the  grounds  of  his  claim  to  have 
them  sustained.  He  did  call  our  attention  to  some  five  or 
six,  orally,  m  the  course  of  his  argument. 

I  have  carefully  examined  the  case  and  every  exception 
taken  by  the  plaintiff  upon  the  trial,  and  am  well  satisfied- 
that  no  error  was  committed  by  the  refei^ee  to  the  prejudice 
of  the  plaintiff  in  the  rulings  to  which  exceptions  wei'e  taken. 
The  counsel  called  our  attention  to  some  exceptions  to  the 
admission  of  proof  of  the  declarations  of  the  husband  and 
agent  of  the  plaintiff,  who  was  also  her  principal  witness. 
These  declarations  were  not,  perhaps,  competent  to  establish 
any  fact  afiirmatively  against  the  plaintiff;  that  is,  the  plain- 
tiff may  not  have  been  bomid  by  them,  and  I  do  not  under- 
stand that  they  were  offei*ed  or  admitted  with  that  view. 
They  did  relate,  however,  to  the  matters  in  controversy,  and 
to  facts  material  to  the  issue  on  trial  in  respect  of  wliich  the 
husband  had  given  evidence,  and  were  inconsistent  with  his 
statements  as  a  witness,  tending  to  derogate  from  his  credi- 
bility. They  were  com^^etent  for  this  puipose,  and  properly 
i^eceived.  It  was  not  objected  that  the  attention  of  the  wit- 
ness had  not  been  called  to  these  conflicting  and  inconsistent 
statements,  so  as  to  lav  the  foundation  for  the  evidence.  The 
objection  that  as  to  some  of  them  the  defendants  had  made 
the  witness  their  own  by  asking  him  in  i-espect  to  them,  and 
thei'efore  could  not  contradict  him,  is  not  tenable.  They 
wei-e  as  to  mattei's  directly  in  issue,  and  not  collateral  to  the 
issue,  and  the  defendants  were  not  therefore  concluded  by 
his  statements  on  cross-examination. 

The  objection  that  the  attorney  by  whom  the  deed  of  April 
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4th  was  prepared  could  not  give  evidence  of  the  directions 
he  received  from  the  parties,  and  of  the  transaction  between 
them  at  the  time,  was  not  well  taken.  He  testified  of  facts 
within  his  own  knowledge,  acquired  in  the  transaction  of 
the  business  between  the  parties,  and  they  were  not  com- 
municated to  him  as  an  attorney  to  enable  him  to  perform 
his  duties  to  a  client.  Knowledge  acquii*ed  under  such  cir- 
cumstances is  not  within  the  class  of  privileged  communica- 
tions.    {Goveney  v.  TannahiU^  1  Hill,  33,  and  cases  cited.) 

The  question  to  Mr.  St.  John  whether  there  had  been  at 
any  time  an  agreement  to  pay  the  $10,000  within  one  year, 
was  not  objectionable  in  substance.  The  claim  of  the  plain- 
tiff was  that  such  was  the  agreement,  and  whether  it  was  or 
not  was  directly  in  issue.  If  the  question  was  objectionable 
as  too  broad,  the  objection  should  have  been  pointed  out,  and 
it  should  have  been  taken  when  the  deposition  was  made. 
The  testimony  covered  by  this  objection  was  taken  de  bene 
ease,  and  any  fomial  objection  to  questions  not  taken  before 
the  officer  taking  the  deposition  must  be  deemed  to  have 
been  waived  Some  of  the  exceptions  to  which  our  atten- 
tion was  particularly  called  in  the  oral  argument,  were  to 
the  allowance  of  questions  in  response  to  whidh  the  witness 
did  not  give  evidence,  because  he  had  no  knowledge  of  the 
fact  inquh'ed  after,  or  for  some  other  I'eason.  Other  excep- 
tions are  to  questions  put  on  the  cross-examination  of  the 
plaintiff's  husband,  and  which,  on  cross-examination  to  test 
his  ci*edibility  and  memory,  were  competent.  The  cause 
seems  to  have  been  deliberately  and  carefully  tried  by  the 
referee,  and  with  liberality  to  the  plaintiff,  and  I  have  been 
unable  to  discover,  in  the  great  number  of  exceptions  taken 
by  the  plaintiff,  any  error. 

The  order  granting  a  new  trial  must  be  reversed,  and  the 
judgment  on  the  import  of  the  referee  affirmed. 

All  concur,  except  Eapallo,  J.,  absent. 

Order  reversed  and  judgment  affirmed. 
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Louis  K.  Chubch,  Executor,  etc.,  Respondent,  v.  James 

Maloy  et  al.,  Appellants. 

Where  after  tbe  principal  of  a  bond  and  moHgtige  has  fallen  due  a  usa- 
rious  agreement  is  made  between  the  pai'ties  for  an  extension  of  time, 
and  where  nnder  a  provision  of  the  instrument  declaring  that  in  case  of 
failure  to  pay  the  interest,  within  a  certain  time  after  it  is  due,  the  whole 
principal  becomes  due  at  the  option  of  the  holder,  the  latter  upon  default 
in  the  payment  of  interest  accruing  after  the  extension  brings  an  action 
for  foi*eclosure,  claiming  the  whole  amount  secured  to  be  due,  the 
mortgagor  cannot  claim  the  benefit  of  the  extension,  and  yet  seek  to 
defeat  the  foreclosure  by  asking  that  the  usurious  consideration  paid 
therofor  shall  be  applied  in  payment  of  the  interest. 

The  usurious  agreement  is  void  and  there  is  no  valid  extension;  but  assum- 
ing that  it  is  binding  at  the  election  of  the  mortgagor,  he  disaffirms  it  by 
requiring  that  the  consideration  paid  shall  be  credited. 

He  is  entitled  to  the  credit,  but  having  received  it  he  is  not  entitled  to  the 
extension  and  plaintiff  may  have  judgment  for  the  residue  unpaid. 

(Argued  May  24, 1877 ;  decided  June  5, 1877.) 

Appeal  from  judgment  of  the  (reneral  Term  of  the 
Supi'emc  Court  in  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entei*ed  upon  the  i*eport  of 
a  refei-ee.     (Repoi^ted  below,  9  Hun,  148.) 

This  action  was  brought  for  the  foreclosure  of  a  mortgage. 

By  the  teims  of  the  bond  to  secure  the  payment  of  which 
the  mortgage  was  given,  the  principal  became  due  May  1st, 
1874,  mtei^est  was  to  be  paid  semi-annually,  and  in  case  of 
default  in  the  payment  of  an  installment  of  interest  for  twenty 
days,  then  the  principal  should,  at  the  option  of  the  obligee 
or  his  assigns,  become  due  and  payable.  The  complauit 
alleged  that  after  the  principal  became  due  by  the  terms  of 
the  bond,  the  parties  by  an  agreement  extended  the  time  of 
payment  of  the  principal  remaining  unpaid  for  three  yeara, 
from  and  after  September  1st,  1874.  The  default  alleged 
was  the  failure  to  pay  a  semi-annual  payment  of  interest  due 
November  1st,  1875;  and  twenty  days  having  elapsed,  plain- 
tiff declai-ed  his  option  to  have  the  whole  principal  due. 
Defendants  alleged  a  payment  of  $500,  which  was  more  than 
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sufiBeieut  to  pay  the  interest.  The  evidence  showed,  and 
the  referee  found,  that  as  a  consideration  for  the  extension,, 
the  mortgagor  paid  plaintiff  $500,  this  the  refei*ee  found 
defendants  were  entitled  to  have  credited  as  a  payment,  and 
that  plaintiff  was  entitled  to  judgment  for  the  i-esidue  of 
principal  and  intere^f  •  He  also  found  that  default  was  made 
m  the  payment  of  interest  as  alleged  in  the  complaint,  and 
that  the  same  w:is  in  arrear  more  than  twenty  days  before 
the  commencement  of  the  action. 

Philip  8.  Cfvol-e,  for  the  appellants.  The  $500  remaining 
in  plaintiff's  hands  November  1st,  1875,  and  uncredited  to 
any  account,  was  applicable  to  the  payment  of  intei-est  accruing 
on  that  day.  {Bell  v.  Da?/,  32  N.  Y.,  172;  Dunlap's  Paley 
on  Agency,  51;  Hartley  y.  Tatham^  1  Keyes,  222;  AHenv. 
Oulver,  3  Den.,  284;  R.  E.  Trust  Co.  v.  Keeck,  7  Hun,  253; 
Orane  v.  Hubbell  7  Paige,  413;  Judd  v.  Seaver,  8  id.,  548,) 

Samuel  Garrison,  for  the  respondent  The  $500  paid 
November  1st,  1875,  wiis  properly  applied  by  the  referee  on 
the  principal  of  the  mortgage.  {Davis  v.  Fargo,  1  Clark, 
470;  Toll  V.  Hiller,  11  Paige,  228;  Hartley  v.  Tatham,  1 
Keyes,  222.)  The  agi'eement  for  the  extension  being  usuri- 
ous, was  void.  {Crane  v.  Hitbbellj  7  Paige,  413j  VHas  v. 
Jones,  1  N.  Y.,  274.) 

Andrews,  J.  There  was  no  valid  extension  of  the  time 
of  payment  of  the  bond  and  mortgage.  The  agreement  for 
the  extension  was  ufurious,  and  the  defendant  could  imme- 
diately have  brought  his  action  to  recover  back  the  $500,  or 
he  had  the  right  in  equity  to  have  it  applied  as  a  payment 
on  the  mortgage.  {Crane  v.  Hubbel,  7  Paige,  413;  Judd  v. 
Seaver,  8  id.,  548;  B,  K  Trust  Co.  v.  Keech,  7  Hun,  253; 
69  N.  Y.,  248.)  The  mortgage  was  due  when  the  usurious 
agreement  for  extension  was  made,  and  that  agreement  did 
not  postpone  the  right  of  the  creditor  to  foreclose  it.  {Vilas 
V.  Jmes,  1  N.  Y.,  274.) 


1877.]  Smith  et  aJ.  v.  Frost.  65 

Statement  of  case. 

The  defeudant  claimed  in  his  answer  to  have  the  $500 
applied  as  a  payment  on  the  mortgage,  and  it  was  allowed 
by  the  referee.  This  was  all  the  relief  to  which  he  was 
entitled.  Assuming  that  the  agreement  was  binding  at  the 
election  of  the  defeudant,  he  disaffiimed  it  by  insisting  that 
the  consideration  paid  should  be  ci-edited  on  the  mortgage, 
and  having  received  the  credit,  he  was  not  entitled  to  the 
benefit  of  the  extension.  No  question  arises  upon  the  plead* 
ings.  The  evidence  and  proceedings  on  the  trial  are  not 
returned,  and  the  only  question  here  is,  whether,  upon  the 
facts  found  by  the  i*eferee,  the  plaintiff  was  entitled  to  judg- 
ment of  foi*ecIosure.  The  facts  found  show  that  the  mort- 
gage was  due,  irrespective  of  the  special  finding  that  it 
became  due  by  the  default  of  the  defendant  in  paying  the 
interest  due  November  1,  1875,*for  more  than  twenty  days 
thereafter. 

The  referee  allowed  the  $500  paid  on  the  agreement  for 
extension,  with  interest,  as  a  payment  on  the  mortgage,  and 
the  whole  mortgage  being  due,  it  is  immaterial  whether  it 
was  applied  genemlly  upon  principal  and  interesti  or  first  to 
extinguish  the  accrued  interest. 

The  judgment  should  be  affirmed* 

All  concur;  Eapallo,  J.,  absent. 

Judgment  affirmed. 


James  W.  Smith  et  al..  Executors,  Respondents,  etc;,  tr. 

Charubs  L.  Frost,  Appellant. 

Where  poBsession  of  property  is  obtained  by  a  trustee  as  sack  and  he 
refuses  to  deliver  up  the  same  on  demand  to  the  cestui  que  tnuU  who 
is  entitled  to  possession,  the  trustee  is  liable  in  an  action  for  conversion. 

W.  h  J.  were  the  owners  of  ten  bonds  of  the  P.  &  O.  R.  R.  Co.,  which 
were  pledged  to  C.  as  collateral  to  a  loan*  C.  wrongfoUy  pledged  them 
to  another  and  when  the  loan  to  W.  &  J.  was  paid  could  not  return 
them.  The  mortgage  given  to  secure  the  bonds  of  said  company  was 
foreclosed,  defendant  being  one  of  the  trustees  for  the  bondholders^ 
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The  road  was  sold  and  a  new  company  organizedf  of  which  defendant 
was  for  a  time  president  The  owners  of  said  ten  bonds  were  entitled, 
upon  surrender  and  upon  payment  of  certain  assessments,  to  sixteen 
bonds  of  the  new  company.  W.  &  J.  paid  the  assessments  and  the  six- 
teen bonds  were  agreed  to  be  held  in  escrow  awaiting  the  return  and 
cancellation  of  the  old  bonds,  and  defendant  agreed  to  take  the  new 
bonds  and  hold  them  in  trust  for  the  oiK'ners  repaying  the  interest 
to  the  owners  as  received.  Defendant  subsequently  purchased  the 
old  bonds  of  the  pledgee,  and  received  the  new  bonds  on  surrender 
thereof.  Plaintiff,  who  succeeded  to  the  interests  of  W.  &  J.,  ten- 
dered to  defendant  the  amount  paid  by  him  for  the  old  bonds  and 
demanded  the  new  ones,  which  he  refused  to  suiTender.  In  an  action 
for  the  conversion  thereof,  held,  that  defendant  occupied  the  position  of 
agent  or  trustee,  and  was  estopped  from  claiming  a  benefit  from  the 
purchase,  and  that  his  refusal  to  sun*ender  the  new  bonds  was  tortious, 
rendering  him  liable  for  a  conversion. 
Also  Tieldf  that  the  fact  that  the  new  bonds  were  not  in  fact  issued  until 
after  the  surrender  of  the  old  bonds  was  immaterial. 

(Argued  May  25, 1877 ;  decided  June  5,  1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  afiBrming  a  judg- 
ment in  favor  of  the  plaintiff  entered  upon  a  verdict. 
(Reported  below,  7  J.  ife  L.,  389.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
unlawful  convei*sion  of  certain  railroad  bonds. 

In  1857,  William  Smith  and  James  W.  Smith  were  the 
owners  of  ten  bonds  of  the  Peoria  and  Oquawka  railroad 
company  of  $1,000  each,  secui^d  by  the  first  mortgage  upon 
the  railroad  and  property  of  that  company.  The  bonds 
wei'e  coupon  bonds,  payable  to  the  bearer. 

They  borrowed  some  money  of  one  Benjamin  F.  Camp, 
and  placed  these  bonds  with  him  as  collateral  to  the  loan* 
Subsequently,  they  paid  him  the  loan;  but,  on  calling  for  the 
bonds,  they  found  that  he  had  borrowed  $5,000  upon  them 
of  the  Union  Mutual  insurance  company,  and  had  pledged 
the  bonds  to  that  company.  In  December,  1862,  the  bond- 
holders and  other  creditoi*s  of  the  Peoria  and  Oquawka  rail- 
road company  entered  into  an  agreement  for  the  foreclosure 
of  the  mortgages  upon  its  road,  and  the  reorganization  of 
the  company.  The  defendant  was  connected  with  the 
Peoria  &   Oquawka  railroad  company.     In  the  plan  for 
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foi^closure  and  reorgauization,  he  was  oue  of  three  trustees 
to  purchase  and  re-convey  the  property  to  a  new  corpora- 
tion organized  for  the  purpose.  As  trustee  he  was  **to 
receive  all  the  bonds  and  coupons"  of  the  old  company, 
and  to  purchase  the  road  under  the  decree  of  foreclosure, 
for  the  benefit  of  all  parties  interested.  Suits  were  com- 
menced thereupon  to  foreclose  three  mortgages  upon  the 
property  of  the  Peoria  and  Oquawka  railroad  company. 
A  decree  of  foreclosure  and  sale  was  obtained  November 
23d,  1863,  and  the  railroad  and  property  was  sold  March 
21st,  1864,  and  purchased  by  the  defendant  and  Edward 
Weston,  and  Henry  L.  Marquand,  as  commissioners,  agents 
and  trustees  of  the  bondholders,  who  associated  under 
the  plan  of  reorganization  December  23d,  1862,  and  in 
the  reorganization  after  the  purchase,  to  form  the  Toledo, 
Peoria  and  Warsaw  railway  company,  April  18th,  1864. 
The  bondholders  of  the  old  road,  who  elected  to  come  in 
under  this  plan,  were  required  to  pay  each  his  proportion  of 
.the  amount  bid  for  the  property.  This  was  $66.66  upon 
each  $1,000  bond;  also,  ten  per  cent  upon  the  amount  of  the 
bonds  held  by  each  person,  for  which  a  new  bond  of  the  new 
<x>mimny  was  issued.  According  to  plaintiff's  testimony  an 
airangement  was  made  between  the  Smiths  and  defendant 
that  the  foimer  should  pay  the  assessments  on  the  ten  Peoria 
4ind  Oquawka  bonds  belonging  to  them,  and  also  the  ten  per 
cent,  assessment;  that  thereupon  the  new  company  should 
issue  these  new  bonds,  to  Avhich  the  holders  of  these  bonds 
were  entitled,  and  phice  them  in  the  hands  of  the  defendant 
33  trustee  for  the  Smiths,  and  that  Frost  should  collect  or 
receive  the  coupons  and  intei*est  on  these  new  bonds,  and 
pay  them  over,  deliver  or  account  for  them  to  the  Smiths. 
This  arrangement  was  to  continue  until  the  Smiths  could  get 
Camp  to  pay  his  note,  or  should  pay  it  themselves,  if  they 
could  not  make  him  do  it,  so  as  to  redeem  the  old  bonds. 

The  Smiths  accoixlingly  made  the  payments  as  agreed. 
The  owners  of  the  ten  bonds,  upon  such  i>ayments  being  made 
and  upon  surrender  of  the  bonds,  were  then  entitled  to  sev*  I 
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enteen  bonds  of  the  new  company.  One  of  these  bonds  the 
Smiths  received  for  the  $1,000  which  they  paid.  The 
remaining  sixteen  were  left  in  escrow,  to  be  delivered  when 
the  old  bonds  were  surrendered. 

The  interest  on  these  bonds  was,  after  this,  regularly  paid 
to  the  Smiths;  the  defendant  giving  them  the  coupons  as 
they  became  due,  or  dii*ecting  the  ti'easurer  of  the  company 
to  do  so.  Or,  the  defendant  would  collect  the  coupons  him- 
self, and  give  the  Smiths  his  check  for  the  amount,  less  the 
tax.     This  continued  until  and  including  December,  1869. 

Defendant  was  president  of  the  Toledo,  Peoiia  and  War- 
saw railway  company  after  its  organization. 

Defendant,  m  1870,  purchased  the  hypothecated  bonds  of 
the  insurance  company,  and  received  the  new  bonds  in 
exchange.  Plaintiffs,  on  learning  this,  tendered  to  defendant 
the  amount  which  he  had  paid,  with  interest,  and  demanded 
the  bonds;  but  defendant  infused  to  suri*ender  them. 

Fui-ther  facts  appear  in  the  opinion. 

Wm.  jP.  Shepard,  for  the  appellant  The  complaint 
should  have  been  dismissed,  as  no  cause  of  action  was  alleged 
or  proved  against  defendant,  {lik.  of  Rome^  v.  VU.  of 
Rome^  19  N.  Y.,  20;  Finneganv.  Lee^  18  How.,  186;  Brain- 
ard  V.  N.  Y.  &  A.  R.  R.  Co.,  25  N.  Y.,  496;  Haskin  v. 
Patteraon^  Edms.,  180;  Milliken  v.  Dehon,  10  Bosw.,  325; 
WiUon  V.  LitOe,  2  N.  Y.,  443;  Herrick  v.  Woolverion,  41 
id.,  581;  Wieeler  v.  Warnei\  47  id.,  519;  Leuna  v.  MoU,  86 
id.,  395;  Shell  v.  Telfare,  4  N.  Y.  L.  Obs.,  307;  1  Para,  on 
Notes  and  Bills,  261;  Wood  v.  Chapin,  13  N.  Y.,  509;  Web- 
ster  V.  Van  Steeribergh^  46  Barb.,  211.)  Plaintiffs  having 
sued  for  a  converaion,  it  was  erix)r  to  allow  them  to  recover 
for  the  breach  of  an  alleged  agreement,  (Bai-iiea  v.  Quigley^ 
59  N.  Y.,  265,  268;  Hardenv.  Corbett,  6  Hun,  522;  Austin 
V.  RawdoUf  44  N.  Y.,  63,  70;  Connaughiy  v.  Nichols,  42  id., 
83,  88.) 

Henry  L.  Sumeit,  for  the  respondents.     Defendant  was  a 
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trustee  for  the  Smith's  and  could  not  deal  with  the  bonds  to 
the  prejudice  of  their  owner.  {BiUts  v.  Wood,  38  Barb., 
181;  Cumb.  Co.  v.  Sherman^  30  id.,  554;  ScoU  v.  Deput/sler, 
1  Edw.  Ch.,  542;  Michael  v.  Girard,  4  How.  [N.  S.J,  553.) 

Miller,  J.  The  title  of  the  plaintiff  to  the  bonds  in 
controversy  rests  upon  the  prior  ownership  of  ten  bonds  of 
the  Peoria  and  Oquawka  railroad  company.  This  company 
was  reorganized  into  the  Toledo,  Peoria  and  Wabash  rail- 
road  company,  and  upon  cei*tain  payments  being  made,  the 
holdei-s  of  the  ten  firet  mentioned  bonds  became  entitled  to 
receive  the  sixteen  bonds  of  the  latter  company.  The  ten 
bonds  had  been  hypothecated  for  a  loan  to  one  Camp,  who 
wrongfully  hypothecated  said  bonds  to  the  Union  Mutual 
insurance  company  for  a  loan  to  him  of  $5,000;  and  the 
sixteen  bonds  were  retained  by  the  railroad  company  until 
the  ten  bonds  should  be  surrendered  under  an  agi*eement  to 
deliver  the  same  to  the  railroad  company,  and  in  the  mean- 
time it  was  to  pay  the  interest  to  the  owners.  They  were 
held  in  escrow  awaiting  the  return  and  cancellation  of  the  ten 
bonds,  and  belonged  to  the  plaintiff  and  another  person, 
subject  to  such  rights  as  the  pledgee  still  retained  by  the 
hypothecation  of  the  ten  bonds.  The  owners  had  paid  the 
assessments  made  on  the  old  bonds,  which  was  required  by 
the  agreement  for  reorganization.  The  insurance  company 
had  paid  nothing,  refused  to  pay,  and  made  no  claim  for  the 
same,  and  whether  they  had  a  right  to  dispose  of  the  same 
for  the  payment  of  the  money  loaned  thereon,  is  not  impor- 
tant to  determine  unless  the  defendant  had  a  right  to  pur- 
chase the  same.  Such  right  depends  upon  the  position 
which  he  occupied  to  the  ownei-s.  If  he  was  the  agent  of 
the  ownei'S  in  reference  to  those  bonds,  or  the  relationship 
of  trustee  and  cestui  que  trust  existed  between  them,  then  any 
purchase  Avhich  he  might  make  in  contravention  of  his  duty 
was  of  no  avail  and  inured  to  their  benefit,  and  the  defendant 
was  liable  to  account  for  the  same.  Whether  he  was  such 
agent  or  trustee  is  the  main  question  to  be  determined,  and 
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involves  an  inquiry  as  to  the  facts  which  bear  upon  that  sub- 
ject. The  defendant  was  one  of  the  trustees  to  buy  the  road 
for  the  benefit  of  the  bondholders,  under  the  plan  for  a  reor- 
ganization, and  for  some  time  was  its  president.  It  may 
well  be  questioned  whether  under  these  circumstances  he  had 
a  right  to  deal  with  these  bonds  for  his  individual  benefit. 
But  aside  from  this,  there  was  evidence  t6  the  effect  that  he 
agi-eed  to  take  the  bonds  and  hold  them  in  trust  for  the 
original  ownera.  That  he  also  paid  the  interest  or  coupons^ 
or  gave  his  check  for  the  same  to  them.  Although  the 
testimony  is  conflicting  in  reference  to  the  agreement  referred 
to,  yet  there  was  suflicient  evidence  to  justify  a  submission 
of  the  question  to  the  jury  whether  the  defendant  undertook 
to  perform  the  duties  of  agent  or  trustee,  and  assumed  to  act 
in  behalf  of  the  owners  in  regard  to  the  bonds,  and  to  war- 
rant the  finding  of  the  juiy,  that  he  acted  as  such  agent  or 
trustee.  If  he  thus  assumed  to  act  on  the  behalf  of  the 
owners,  he  is  estopped  from  claiming  that  he  acted  for  hi& 
own  benefit.  If  an  agent  without  the  knowledge  of  hi& 
principal  assumes  to  act,  the  principal  is  entitled  to  all  the 
benefits  to  be  derived  from  such  action.  So  also  a  trustee 
cannot  profit  by  dealing  with  the  property  of  the  cestui  que 
trust.  The  defendant  had  no  right  to  act  on  his  own  behalf 
so  long  as  he  was  a  trustee  or  agent,  and  if  he  did  so  act,, 
when  upon  demand  he  refused  to  surrender  the  bonds  he  had 
obtained,  his  act  was  wrongful  and  tortious. 

The  fact  that  the  new  bonds  were  not  issued  until  after 
the  defendant  had  purchased  the  old  bonds  from  the  insur- 
ance company,  is  not  important.  It  was  enough  to  maintain 
the  plaintiff's  claim  that  the  ownei-s  were  entitled  to  the 
bonds  at  the  time  of  the  reorganization  of  the  company,  by- 
payments  of  assessments  afterwards,  and  by  their  agreement 
with  the  company,  as  against  the  defendant;  and  that  the 
defendant  agreed  to  act  on  their  behalf.  Nor  can  it  be 
claimed  that  the  agreement  was  never  carried  into  effect,  or 
acted  upon,  for  as  we  have  seen  there  wsis  some  evidence 
tending  to   show   that   the   defendant  did  act,   and  as  ho 
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obtained  poesession  of  the  bonds,  it  is  to  be  assumed  that  it 
was  under  the  agi'eemcnt,  and  not  otherwise.  If  such  was 
the  fact,  then  the  pliuntiff  wus  entitled  to  maintain  an  action 
to  recover  the  value  of  the  bonds. 

It  is  urged  that  the  cause  of  action  was  not  set  forth  in 
the  complaint,  which  was  in  tort;  and  that  a  recovery  was 
allowed  on  contract.  The  action  was  not  on  the  aofreement, 
but  for  the  tortious  act  of  the  defendant  after  the  agreement 
was  made.  The  complaint  alleged  ownership  of  the  bonds 
by  the  plaintiff,  their  possession  by  the  defendant,  a 
demand 'for  their  return,  .and  a  refusal  of  the  defendant 
to  deliver,  which  constituted  a  conversion.  These  allega- 
tions established  a  cause  of  action,  and  any  statements 
in  the  complaint  beyond  this  were  not  material.  The 
defeiidant  had  obtained  possession  of  the  bonds  while  he 
was  trustee  or  agent  of  the  plaintiff,  and  held  them  as 
such,  and  when  he  refused  to  deliver  them  on  demand,  there 
was  a  conversion  for  which  he  was  liable.  .  The  case  consid* 
ered,  beai*s  no  analogy  to  one  where  the  testimony  shows 
that  there  was  no  tortious  act,  as  when  the  complaint  alleges 
an  agreement  to  deliver  up  securities,  a  demand  therefor,  and 
a  refusal  and  converaion,  and  there  is  a  breach  of  the  con- 
ti-act  merely.  Austin  v.  Rawdon  (44  N.  Y.,  63),  or  when 
the  complaint  alleges  too  much,  as  where  an  action  on  con- 
tract is  stated,  and  an  allegation  of  conversion  also  made, 
and  it  is  held  the  plaintiff  may  recover  on  the  contract,  and  the 
tort  be  disregarded.  Cofnavgldy  v.  NichoU  (42  N.  Y.,  83.) 
These  authorities  have  no  application  to  a  case  where  pos- 
session of  property,  by  a  trustee  as  such,  is  obtained,  and 
thei*e  is  a  refusal  to  deliver  on  demand  to  the  cestid  qne  trust. 
There  was  no  en*or  on  the  trial  in  refusing  to  dismiss  the 
complaint,  in  the  admission  of  evidence,  or  in  the  submission 
of  the  case  to  the  jury  by  the  judge.  The  requests  to  charge 
which  were  refused  were  fully  covered  by  the  charge  as 
made,  and  there  was  no  valid  exception  in  this  respect. 

The  testimony  as  to  the  value  of  the  bonds  was  also  suffi- 
cient to  submit  to  the  jury  upon  that  question.     The  discus- 
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sion  had  covers  all  the  i)oii]ta  and  suggestions  made  which 

it  is  material  to  consider,  and  leads  to  the  affirmance  of  the 
judgment 

All  concur,  except  Bapallo,  J.,  absent. 

Judgment  affirmed. 


Danford  E.  Cushman,  Administrator,  etc.,  Eespondent,  v. 
The  United  States  Life  Insurance  Company,  Appel- 
lant. 

A  temporary  ailment  cannot  be  considered  a  disease,  within  the  meaning^ 
of  a  warranty  against  disease  in  a  policy  of  life  insurance,  unless  it  be 
such  as  to  indicate  a  vice  in  the  constitution,  or  so  serious  as  to  have 
some  bearing  upon  general  health  and  the  continuance  of  life,  or  such 
as,  according  to  common  understanding,  would  be  called  a  disease. 

Accordingly  heldf  where  the  warranty  was  that  the  insured  had  not 
had  **  disease  of  the  liver,"  that  proof  that  he  had  had  slight  and  tem- 
porary attacks  of  congestion  of  the  liver,  from  which  he  had  i*ecovered, 
did  not  establish  a  breach  of  warranty  as  matter  of  law,  but  that  the 
question  whether  the  congestion  was  of  such  a  character  as  to  constitute 
a  disease  was  one  of  fact  for  the  jury. 

To  constitute  a  medical  attendance,  it  is  not  necessary  that  a  physician 
should  attend  a  patient  at  his  house ;  attendance  at  the  office  of  the 
physician  is  sufficient. 

In  answer  to  a  question  in  an  application  made  in  1872,  calling  for  the 
name  of  his  *'  usual  medical  attendant."  the  insured  answered,  *'  Dr.  P." 
The  insured  was  a  single  man,  who  had  always  lived  in  his  father's 
family.  Dr.  P.  had  been  for  many  years  the  family  physician ;  had 
frequently  attended  members  of  the  family,  and  had  been  frequently 
consulted  by  the  insured,  but  had  never  been  called  to  attend  him  at 
his  house.  One  Dr.  G.  attended  him  in  a  sickness  in  1867  for  about  two 
weeks,  and  Dr.  O.  attended  him  during  two  slight  attacks  of  illness  in 
1870  and  1871.  Sddj  that  the  answer  was  correct :  or  at  least  it  was  a 
question  for  the  jury. 

Dr.  O.  attended  upon  the  insured  during  his  last  illness.  In  accordance 
with  the  requirement  of  defendant,  a  slatement  of  Dr.  0.  was  attached 
to  the  proofs  of  loss,  in  which,  in  answer  to  the  question,  **  How  long 
have  you  been  the  attendant  or  family  physician  t "  he  snswered,  **  Five 
years."  Held,  that  this  answer  did  not  necessarily  show  that  the  answer 
in  the  application  was  absolutely  untrue ;  also,  that  plaintiff  was  not 
responsible  for  any  mis-statements  of  Dr.  Of  not  caused  by  himself. 
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Upon  the  trial.  Dr.  0.»  as  a  witness  for  defendant,  testified  that  the  insured 
died  of  congestion  of  the  liver.  Dr.  P.,  as  a  witness  for  plaintiff,  was 
permitted  to  testify,  under  a  general  objection  and  exception,  that, 
from  the  history  of  the  case  given  him  at  the  time  by  Dr.  O.,  the  insured 
died  from  inflammation  of  the  bowels.  Hddt  no  error ;  that,  by  laying 
the  proper  foundation,  the  evidence  sought  by  the  question  would  have 
been  proper ;  and,  as  the  objection  was  only  a  general  one,  the  objec- 
tion that  no  foundation  was  laid  was  not  available  here. 

Dr.  P.  was  permitted  to  testify,  under  objection  and  exception,  that  the 
insured  stated  to  him  at  the  time  of  the  application  that  he  (Dr.  P.)  was 
his  physician.  Held,  that,  as  the  statement  was,  in  substance,  but 
what  was  stated  in  the  application,  the  evidence  was  harmless,  and  so 
its  reception  was  not  a  ground  for  re  ve  1*881. 

(Argued  May  25, 1877 ;  decided  June  6,  1877.)  • 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  hi  the  third  judicial  department,  entered 
upon  an  order  denying  a  motion  for  a  new  trial,  and  direct- 
ing judgment  on  a  verdict. 

This  action  was  brought  ui>on  a  policy  of  life  insurance 
issued  by  defendant  November  2,  1871,  upon  the  life  of 
Birt  Cushman,  plaintiff  ^s  intestate.  The  defence  was  a 
breach  of  warranty.  The  case  upon  a  former  appeal  is 
reported  in  63  N.  Y.,  404.  The  evidence  as  far  as  material 
is  stated  in  the  opinion. 

At  the  close  of  the  evidence  defendant's  counsel  moved 
for  a  nonsuit  on  the  ground  that  the  evidence  showed  a 
breach  of  wan'anty  in  answers  by  the  insured,  to  the  fol- 
lowing questions  in  the  application:  *'  Has  the  party  had 
*  •  disease  of  the  liver?"  Answer,  **No."  **  Or  any 
serious  disease?"  Answer,  **  No."  "Give  name  and  resi- 
dence of  party's  usual  medical  attendant?"  Answer, 
**  Charles  Purdy,  M.  D.,  Noi'wich."  The  motion  was  denied 
and  said  counsel  duly  excepted. 

Exceptions  were  ordered  to  be  heard  at  first  instance  at 
General  Term. 

Flamen  B.  Candler^  for  the  appellant.     A  compliance  with 
the  clause  of  the  policy  as  to  furnishing  proofs  of  loss  was  a 
SiCKBLs.— Vol.  XXV.        10 
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condition  precedent  to  the  plaintiff's  right  of  recovery. 
(Flanders  on  Fire  Ins.  [2d  ed.],  363,  672,  578,  585;  Bliss  on 
L.  Ins.  [2d  cd.],  §  257;  Worsley  v.  Wood,  6  T.  R.,  710; 
Mason  y.  Harvey,  8  Exch.,.819;  Savage  v.  How.  Ins.  Co..r 
52  N.  Y.,  502;  Underwood  v.  F.  J.  S.  Ins  Co.,  57  id.,  500; 
Owen  V.  F.  J.  S,  Ins.  Co.,  57  Barb.,  518;  Bhssain  v.  Lye. 
F.  Ins.  Co.,  5  Ins.  L.  J.,  302;  Taylor  v.  ^tna  L.  Ins.  Co.^ 
13  Gray,  434;  Irving  v.  Excelsior  F.  Ins.  Co.,  1  Bosw.,  513; 
Campbell  v.  C.  O.  F.  i!c  M.  Ins.  Co.,  10  Al.,  213;  Smilh  v. 
Haverhill  Mut.  F.  Ins.  Co.,  1  id.,  297;  Nta.  D.  Ins.  Co.  v. 
Lewis,  12  U.  C.  C.  Pi's.,  123;  E.  R.  R.  v.  Relief  F.  Ins. 
Co.,  98  Mass.,  420.)  Neither  plaintiff  nor  his  agents  have 
complied  with  the  clause  as  to  fui*nishing  proofs  of  loss. 
{Foot  V.  ^tna  L.  Ins.  Co.,&l  N.  Y.,  571;  Fiteh  v.  Am.  Pop. 
L.  Ins.  Co.,  69  id.,  557;  63  id.,  404;  Vose  v.  Eagle  L.  &  H 
Ins.  Co.,  6  Cush.,  42;  Vation  v.  Nat.  Fund  L.  Insr.  Co.,  20 
N.  Y.,  32;  Miles  v.  Conn.  Mut.  L.  Ins.  Co.,  3  Gray,  580; 
Monk  V.  Un.  Mat.  L.  Ins.  Co.,  6  Robt.,  455;  Kelsey  v. 
Univr.  M.  L.  Ins.  Co.,  35  Conn.,  225;  Bliss  on  L.  Ins.  [2d  ed.J, 
§^  36,  125;  ^tna  L.  Ins.  Co.  v.  Prance,  1  Otto.,  510;  Forbes 
V,  E.  L.  As.  Co.,  10  Ct.  of  Sessions  Cas.  [Scotch],  451;  May 
on  L,  Ins.,  §  304;  Everett  v.  Desborough,  5  Bing.,  503; 
Sceales  v.  Scanlon,  6  Irish  L.  R.,  367.)  A  mistake  in  proofs 
of  loss,  affectmg  a  matter  calculated  to  afford  a  good  defence 
to  an  insurance  company  and  in  consideration  of  which  it  has 
refused  to  pay  the  amount  insured,  would  estop  the  plaintiff 
from  introducing  evidence  to  contradict  it.  {McMaster  v. 
Ins.  Co.  of  If.  Am..  55  N.  Y.,  222;  Irving  v.  Excel.  F.  Ins. 
Co.,  1  Bosw.,  613;  Campbell  v.  C.  O.  F.  <&  M  Ins.  Co.,  10 
Al.,  213;  Mut.  B.  L.  Ins.  Co.  v.  Newton,  22  Wal.,  32; 
Flanders  on  F.  Ins.  [2d  ed.],  573;  Parmelee  v.  Hcf.  F.  Ins. 
Co.,  54  N.  Y.,  193.) 

Edward  B.  Tliomas,  for  the  respondent.  The  attacks  of 
congestion  of  the  liver  the  insured  had  had  could  not  be  con- 
sidered a  disease  of  the  liver  within  the  meaning  of  the 
warranty  contained  in  the  policy.     {Ross  v.  Bradshaw,  2 
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Park  on  Ins.,  933;  Willis  v.  Poole,  id.,  935;  ChaUock  v. 
S/iaWj  1  M.  &  R.,  498;  Fowhes,  etc.,  v.  M.  (&  L,  L,  Ins.  Co.y 
3  F.  A  R,  440;  Barteau  v.  Phoe.  Mat.  L.  Ins.  Co.,  ST.&  C, 
578;  Peacock  v.  Jf.  Y.  L.  Ins.  Co.,  20  N.  Y.,  293;  FUch  v. 
Am.  Pop,  L.  Ins.  Co.,  59  id.,  557;  Higbie  v.  Gumxin.  MuL 
L.  Ins.  Co.,  53  id.,  605;  Price  v.  Phce.  MuL  L.  Ins.  Co.,  17 
Minn.,  518;  Ins.  Co.  v.Wilkenson,  13'Wal.,  230;  L.  Ins.  Co. 
V.  Francisco,  17  id.,  672;  Watson  v.  Van  Warren,  4  Taunt, 
763.)  The  evidence  of  Dr.  Purdy  as  to  the  cause  of  the 
death  of  the  insured  was  proper.  {McDonald  v.  North,  47 
Barb.,  530;  Gafnexj  v.  Pe(yple,  50  N.  Y.,  424;  Height  v. 
People,  id.,  392;  Schermerhom  v.  Gregg,  55  id.,  670;  Piatt 
V.  Phtt,  58  id.,  646;  Bebellv.  L.  L  R.  R.  Co.,  44  id.,  370; 
Staats  V.  H.  R.  R.  Co.,  23  How.,  464;  Mallary  v.  Perkins, 
9  Bosw.,  576:   Crippen  v.  Morse,  49  N.  Y.,  67.) 

Earl,  J.  When  this  case  was  here  upon  a  prior  appeal, 
it  was  decided  that  the  application  for  the  insurance  was  part 
of  the  policy,  and  that  the  answers  to  the  questions  therein 
contained  were  thei-efore  warranties,  and  that,  unless  they 
were  substantially  true,  there  can  be  no  recovery  in  this 
action.  (63  N.  Y.,  404.)  The  plaintiff  again  recovered 
upon  the  last  trial,  and  his  judgment  is  now  assailed  upon 
various  grounds,  which  I  will  consider  separately. 

It  is  claimed  that  there  was  a  breach  of  warranty  in  answer- 
ing **  No  "  to  the  question  in  the  application,  whether  the  appli- 
cant **  had  ever  had  disease  of  the  liver?  "  Dr.  Ormsby,  a 
young  physician,  who  was  admitted  to  practice  in  1868, 
attended  the  insured  in  July,  1870,  for  four,  five  or  six  days, 
and  he  testified  that  he,  in  his  judgment,  had  congestion  of 
the  liver.  It  does  not  appear  that  his  symptoms  were  very 
marked.  He  was  not  much  sick,  was  dressed  every  day, 
and  up  and  around  more  or  less,  and  soon  recovered.  He 
again  attended  him  in  July,  1871,  for  a  similar  sickness,  still 
less  serious,  visited  him  two  or  three  times,  and  treated  him 
for  congestion  of  the  liver.  In  1872,  after  the  policy  waa 
issued,  he  treated  him  again,  for  five  days,  for  the  same  com* 
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plaint,  aud  in  1873,  he  again  attended  him  for  a  few  days  in 
his  last  illness,  and  testilied  that  he  then  had  and  died  of 
acute  congestion  of  the  liver.  The  evidence  tended  to  show 
that  the  assured  was  not  much  sick  at  any  of  the  times  when 
Dr.  Ormsby  visited  him  prior  to  his  last  sickness;  that  he 
was  not  confined  to  his  bed;  that  he  was  up  and  around; 
that  he  speedily  recovered;  and  that,  during  all  the  years 
prior  to  his  last  sickness,  he  was  capable  of  vigorous  labor 
and  great  endurance,  and  was  apparently  a  sound,  healthy 
man.  In  November,  1871,  Dr.  Purdy,  defendants'  examin- 
ing physician,  who  had  known  the  assured  for  many  years, 
examined  him  upon  his  application  for  insurance,  aud  found 
his  liver  sound  and  free  from  disease.  He  was  called  to 
attend  him,  in  consultation  with  Dr.  Oimsby,  in  his  last 
sickness,  shortly  before  his  death,  and  testified  that,  from  the 
symptoms  detailed  to  him  by  Dr.  Oimsby,  he  did  not  die 
of  congestion  of  the  liver,  but  of  inflammation  of  the  bowels, 
thus  contradicting  Dr.  Ormsby  as  to  the  cause  of  death. 
Taking  into  consideration  all  the  evidence,  it  cannot  be  said 
that  it  was  so  conclusively  shown  that  the  assured  had  had 
congestion  of  the  liver  prior  to  the  date  of  the  policy  as  to 
leave  nothing  for  the  determination  of  the  jury.  Taking 
into  consideration  the  symptoms  of  the  sickness,  the  degree 
of  skill  and  the  extent  of  the  examination  of  the  doctor,  the 
very  slight  nature  of  the  sickness  and  the  speedy  and  com- 
plete recovery,  and  all  the  other  cireumstances,  it  was  for  the 
jury  to  determine  whether,  prior  to  the  insurance,  the  assured 
had  had  congestion  of  the  liver.  But,  even  if  he  had  had 
such  congestion,  it  does  not  follow  that,  within  the  meaning 
of  the  policy,  he  had  had  a  disease  of  the  liver.  In  con- 
struing contracts  words  must  have  the  sense  in  which  the 
parties  used  them,  and  to  understand  them  as  the  parties 
understood  them,  the  nature  of  the  contract,  the  objects  to 
be  attained,  and  all  the  circumstances  must  be  considei*ed.. 
By  the  questions  insei'ted  in  the  application,  the  defendant 
was  seeking  for  information  bearing  upon  the  risk  which  it 
was  to  take,  the  probable  duration  of  the  life  to  be  insured. 
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It  was  not  seeking  for  information  as  to  merely  temporary 
disoi*ders  or  functional  disturbances,  having  no  bearing  upon 
general  health  or  continuance  of  life.  C!olds  are  genemlly 
accompanied  with  more  or  less  congestion  of  the  lungs,  and 
yet.in  f^uch  a  case  there  is  no  disease  of  the  lungs  which  an 
applicant  for  insurance  would  be  bound  to  state.  So  most, 
if  not  all  pei'sons,  will  have  at  times  congestion  of  the  liver^ 
causing  slight  functional  derangement  and  temporary  illness, 
and  yet  in  the  contemplation  of  parties  entering  into  con- 
tracts of  life  insurance,  and  having  regard  to  general  health 
and  the  continuance  of  life,  it  may  safely  be  said  that  in  such 
cases  there  is  no  disease  of  the  liver.  In  construing  a  policy  of 
life  insurance  it  must  be  generally  true  that,  befoi*e  any  tempo- 
raiy  ailment  can  be  called  a  disease,  it  must  be  such  as  to  indi- 
cate a  vic«  in  the  constitution,  or  be  so  serious  as  to  have  some 
bearing  upon  general  health  and  the  continuance  of  life,  or  such 
as  according  to  common  undei'standing  would  be  called  a  dis- 
ease; and  such  has  been  the  opinion  of  text  writei*3  and 
judges.  (2  Park,  on  Ins.,  933,  935;  Ghatlock  v.  S/iarve,  1 
Moody  &  R.,  498;  Fowkes  v.  27ie  M.  d  L.  Life  Ins.  Co.,  3 
Foster  and  Fin,,  440;  BaHeau  v.  2%6  Phenix  Mai.  Life  Ins. 
Co.,  8  T.  A  C.  f N.  Y.  Sup.  Ct  R.],  578;  reacock  v.  N.  Y.  Life 
Ins.  Co.,  20N.  Y.,  293;  Higbie  v.  Guardian  Mat.  L.  Ins.  Co., 
53  N.  Y.,  603;  Fitch  v.  Am..  Pop.  L.  Ins.  Co.,  59  N.  Y.,  557, 
571.)  Hence  whether  the  assured  had  had  congestion  of  the 
liver,  and  whether  such  congestion  was  of  such  a  character 
as  to  constitute  a  disease  of  the  liver,  within  the  meiining  of 
the  policy,  were  both  questions  properly  submitted  to  the 
jury,  and  their  determination  thereon  is  conclusive. 

The  &ssui*ed  also  answered  **  No "  to  the  question  in  the 
application  whether  ho  **  had  had  any  serious  disease."  It 
can  hardly  be  claimed  that  there  was  any  evidence  showing 
this  answer  to  have  been  untrue.  But  whether  it  was  true 
or  not,  for  reasons  above  stated,  it  was  at  least  a  question  of 
fact  upon  all  the  evidence  for  the  jury. 

To  the  question  as  to  the  "  name  and  residence  of  the  par- 
ty's usual  medical  attendant,"  the  assured  answered,  "  Dr. 
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Charles  Purdy/'  and  it  ia  claimed  that  this  answer  was 
untrue.  In  1867,  Dr.  Greenleaf  attended  the  assured,  when 
he  was  sick  with  some  trouble  of  the  bowels,  from  the  14th 
to  the  30th  day  of  August,  and  he  never  attended  him 
before  or  after  that  time.  Dr.  Ormsby  attended  him  prior 
to  the  date  of  the  policy  only  in  July,  1870  and  July,  1871, 
as  above  stated.  The  assured  was  a  single  man  who  had 
always  prior  to  his  insurance  lived  in  his  fa1;^er's  family,  and 
Dr.  Purdy  had,  for  many  yeai-s,  been  the  family  physician. 
Ho  had  frequently  attended  different  members  of  the  family, 
but  had  never  been  called  to  the  house  to  attend  the  assured, 
except  in  his  last  sickness;  but  during  many  years  the 
assured  had  called  upon  him  every  year,  and  sometimes  sev- 
eral times  a  year,  and  consulted  him  as  physician.  It  is 
quite  evident  that  he  knew  more  about  the  health  and  con- 
stitution of  the  assured  than  any  other  doctor.  To  con- 
stitute a  medical  attendance,  it  is  not  requisite  that  a  phy- 
sician should  attend  the  patient  at  his  home ;  an  attend- 
ance at  his  own  office  is  sufficient.  Of  these  three  physicians, 
then,  who  was  the  "  usual  medical  attendant  V^  It  certainly 
was  not  Dr.  Greenleaf  who  had  attended  him  during  but  one 
brief  illness,  and  never  before  or  after.  Was  it  Dr.  Onnsby 
who  had  attendfd  him  on  two  occasions,  visiting  him  in  all 
probably  not  over  half  a  dozen  times  ?  Or  was  it  Dr. 
Purdy,  the  family  physician  in  his  father's  family,  upon 
whom  he  called  yearly  for  many  years  for  medical  advice  or 
ti-eatment?  I  think  Dr.  Purdy  could  more  properly  be 
called  the  usual  medical  attendant;  but  whether  this  be  so  or 
not,  it  was  at  least  a  question  for  the  juiy,  and  there  was  no 
error  in  submitting  it  to  them. 

But  the  policy  contained  a  clause  in  which  the  defend- 
ant promised  to  pay  the  amount  insured  '^  in  three  months 
after  due  notice  and  satisfactory  proof  of  the  death  during 
the  continuance  of  this  policy  of  the  *  *  assured 
*  *  and  proof  of  the  just  claim  of  the  assured."  After 
the  death  of  the  assured,  the  plaintiff  delivered  to  the 
defendant  claim  and  proof  of  loss,  signed  and  verified  by 


1877.]  CusQMAxi  «.  U.  S.  LiFB  Inb.  Co.  79 


Opinion  of  ihe  Court,  per  Eabl,  J. 


himself.  Annexed  thereto  was  the  statement  of  Dr. 
Ornisby,  as  physician  in  attendance  upon  the  assured  in 
his  last  illness,  as  to  the  cause  of  his  death,  and  in  that 
statement  in  answer  to  the  question,  **  How  long  have  you 
been  the  attendant  or  family  physician  "?  he  answered,  *'  Five 
years."  It  is  contended .  that  this  answer  shows  that  Dr. 
Purdy  was  not  *<  the  usual  medical  attendant "  of  the  assured 
prior  to  the  date  of  the  policy,  and  hence  that  there  was  a 
breach  of  warranty  rendering  the  policy  void,  and  that  there- 
fore there  was  no  "  proof  of  just  claim,"  ks  required  by  the 
policy.  To  this  contention  there  are  sevcml  satisfactory 
answei's.  The  answer  made  in  August,  1873,  that  Dr. 
Ormsby  had  been  the  *'  attending  physician  "  of  the  assured 
for  five  years,  does  not  necessarily  show  that  the  answer  made 
at  tho  time  of  the  hisurance  in  November,  1871,  that  Dr. 
Purdy  had,  prior  to  that  time,  been  the  '*  usual  medical 
attendant,"  was  absolutely  untrue.  A  party  may  have 
several  *'  attending  physicians,"  and  one  "  usual  medical 
attendant."  But  a  still  better  answer  is,  that  the  plain- 
tiff was  not  wholly  responsible  for  the  statements  made 
by  Dr.  Ormsby.  He  had  made  his  statement,  show- 
ing a  '^just  claim"  against  the  defendant  for  the  amount 
insured,  and  in  that  statement  there  was  nothing  in  conflict 
with  any  warranty  contained  in  the  policy.  This  statement, 
we  may  infer  from  the  foim  of  blank  furnished  by  the  com- 
pany, the  plaintiff  was  required  to  procure  from  the  physician, 
who  attended  the  assured  in  his  last  ilhiess.  The  main 
object  of  this  statement  was  to  furnish  the  company  evidence 
of  the  de^th  and  the  cause  and  circumst^uices  thereof.  •  There^ 
can  be  no  reason  for  holding  the  plaintiff  responsible  for  any 
misstatement  contained  therein  not  caused  by  him.  He  was 
responsible  for  the  statement  made  by  himself,  but  not  for 
the  statements  which  he  was  requii*ed  to  procui'c  from  the 
attending  physician,  the  officiating  clergyman,  and  the  under- 
taker. Such  statements  were  procured  at  the  request  of  the 
defendant  for  its  information,  and  it  must  take  them  for  what 
they  may  be  worth.     The  plaintiff  had  no  means  of  com* 
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pelling  auswera  in  such  fitutements  to  suit  himself.  If  the 
answers  were  not  satisfactory,  or  were  in  conflict  with  any 
answei^  contained  in  the  application  for  the  insurance,  the 
defendant  could  have  instituted  further  inquiries  or  asked  for 
fuither  explanations  from  the  plaintiff.  This  it  did  not  do. 
So  far  as  appeal's  it  made  no  objection  to  the  proof  of  loss, 
and  did  not  in  the  answer,  or  at  any  prior  time,  allege  the 
discrepancy  now  noticed  as  a  i*eason  for  i*efusing  to  pay  the 
amount  insured.  It  cannot  claim  to  have  been  misled  by 
the  statement  of  Dr.  Oi*msby  into  a  defence  of  the  action, 
even  if  that  were  material,  as  this  defence  was  not  alluded  to 
in  the  answer,  and  other  special  defences  wei*e,  and  wei'e  also 
litigated  upon  the  trial,  and  there  was  no  evidence  that  it 
was  so  misled.  There  was,  therefore,  nothing  to  prevent 
the  plaintiff  from  proving  upon  the  trial  the  tioith  as  to  who 
was  the  usual  medical  attendant  of  the  assured.  (Life  Ins. 
Co.  V.  Firmdaoo,  17  Wall.,  672.) 

Upon  the  trial  plaintiff's  counsel  offered  to  prove  by  Dr. 
Purdy,  that  from  the  symptoms,  as  reported  to  him  at  the 
time  by  Dr.  Oimsby,  the  assured  died  from  inflammation  of 
the  bowels.  This  was  objected  to  by  defendant's  counsel  as 
improper,  and  the  objection  was  overruled,  and  the  witness 
answered  that  from  the  history  of  the  case  given  him  by  Dr. 
Ormsby,  the  assured  did  die  of  inflammation  of  the  bowels. 
Dr.  Purdy  could,  as  an  expei-t,  have  given  his  opinion  of  the 
cause  of  death,  based  upon  a  statement  of  facts  i*eceived  from 
another,  or  assumed  to  exist.  The  counsel  for  plaintiff  could 
have  asked  him  what  Dr.  Ormsby  stated  to  him  as  to  the 
symptoms,  and  then,  judging  from  such  symptoms,  what  the 
disease  was;  or  could  have  assumed  the  symptoms  in  his 
question  as  stated  by  Dr.  Ormsby  in  his  evidence,  and  then 
asked  the  witness  what  disease  they  indicated.  Thus,  by 
laying  the  proi)er  foundation,  the  evidence  sought  by  the 
question  objected  to  would  have  been  competent.  (^Bedell 
v.  Lonff  Island  H.  li.  Co.,,  44  N.  Y.,  367;  Reynolds  v.  Hob- 
ttisojit  64  id.,  689.)  But  the  objection  was  a  mere  general 
one;  it  did  not  specify  that  no  proper  foundation  had  been 
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laid  for  the  evidence,  and  lieuce  is  not  available  here  as 
ground  of  error.  {Levin  v.  Russell^  42  N.  Y.,  251;  WiU 
Hams  V.  SaiyearU^  46  N.  Y.,  481.) 

Dr.  Purdy  was  permitted  against  defendant's  objection  to 
testify  that  at  the  time  he  made  the  medical  examination  of  the 
assured  upon  his  application  for  insurance,  the  assured  stated 
to  him  that  he,  Dr.  Purdy,  was  his  physician.  While  this 
statement  may  not  have  been  properly  received  as  evidence, 
it  is  impossible  to  see  what  harm  it  could  do.  It  was  sub- 
stantially what  he  stated  in  writing  in  his  application  for 
insurance,  and  he  must  have  stated  it  orally  before  it  was 
written  in  the  application.  The  doctor  was  required  to  read 
the  application  and  to  state  in  his  medical  report  that  he 
believed  all  the  questions  therein  contained  to  have  been 
correctly  answered.  No  harm  could  therefore  come  of  the 
evidence. 

I  have  thus  carefully  considered  all  the  allegations  of  error 
to  which  the  learned  counsel  for  the  appellant  called  our 
attention,  and  it  is  some  satisfaction  to  be  able  to  reach  a 
conclusion  that  will,  upon  this  second  appeal  to  this  courts 
terminate  this  long  litigation. 

The  judgment  must  be  affirmed. 

All  concur,  except  Bapallo,  J.,  absent. 

Judgment  affirmed. 

1  

■" 

70     81 

John  S.  McLean,  Executor,  etc.,  Respondent,  v.  ALPHiros     ^^^  ^^ 
H.  Freeman,  Executor,  etc.,  et  al.,  Appellants.  ^^^    ^J 

An  ulterior  devise  to  take  effect  upon  the  defeaaaiice  of  a  former  devise 
will  take  effect  as  well  when  the  failure  of  the  primary  deviee  is  by  the 
happening  of  some  event,  such  as  the  death  of  the  devisee,  during  the 
life  time  of  the  testator,  as  by  an  event  occurring  after  his  death,  by 
which  the  fii*st  devise,  after  it  has  taken  effect*  is  defeated,  unless  the 
ulterior  devise  is  so  connected  with  and  dependent  upon  the  primary 
one  that  it  cannot  consistently  with  the  provisions  of  the  will  have  effect 
if  the  latter  faild  ab  initio. 
The  will  of  J.,  after  various  bequests,  devised  and  bequeathed  one-fburth 
.    of  his  residuary  estate  to  his  executors  in  trust  for  the  benefit  of  his  son 
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A.  dnriag  bis  lif^,  with  authority  to  the  troBtees,  at  their  discretioii,  to 
tranafer  any  part  or  all  of  said  shai'e  to  the  C4§tui  que  trust ;  in  case  of 
the  death  of  A,  while  any  part  of  said  share  was  held  in  trust,  the  same 
to  go  to  his  lawful  issue ;  in  case  of  his  death  without  leaving  lawful 
issue  surviving,  the  same  to  go  to  the  testator's  daughter  M.  A.  died 
before  the  testator,  leaving  no  issue.  In  an  action  for  a  construction  of 
the  will*  JuUdLf  that  there  was  no  such  necessary  connection  between  the 
several  and  successive  gifts  as  to  make  the  last  dependent  upon  the 
first ;  on  the  contrary  each  succeeding  one  was  to  be  understood  as 
intended  to  provide  against  a  lapse  or  failure  at  any  time  or  for  any  rea- 
son of  those  preceding ;  and  that  therefore  M.  was  entitled  to  said  share. 

The  holdings  and  judgment  of  the  Spedal  Term  and  of  the  General  Term 
were  in  substantial  accord  with  those  of  this  court,  on  motion  to  amend 
the  remittitur  by  giving  costs  in  this  court  to  all  the  parties  litigating, 
payable  out  of  the  estate ;  hMt  that  with  two  adverse  judgments  against 
them  there  was  no  reason  why  the  appellants  should  not  take  the  risks 
of  further  litigation,  and  that  they  were  not  entitled  to  costs. 

Courts  have  no  right  to  be  liberal  to  suitors,  in  the  matters  of  costs  at  the 
expense  of  estates  of  decedents,  or  of  trust  funds. 

(Argued  May  28, 1877 ;  decided  June  5, 1877.) 

Appeal  from  judgment  of  the  General  Teiin  of  the 
Supreme  Couit  in  the  first  judicial  depaitment  afBrming  a 
judgment  entered  upon  a  decision  of  the  court  at  Special 
Term.     (Repoiled  below,  9  Hun,  246.) 

This  action  was  brought  to  obtain  a  constructiou  of  the 
will  of  John  McLean,  deceased.  The  testator,  after  various 
bequests,  gave  and  devised  to  his  son,  John  S.  McLean,  one- 
fourth  part  of  all  his  remaining  real  and  personal  estate,  and 
to  his  daughter,  Mary  J.  Halsted,  one  other  fourth  part. 
He  then  gave  to  his  executors  one-fourth  pait  of  his  estate 
in  trust  for  his  son,  William  T.  McLean,  and  the  remaining 
fourth  part  in  trust  for  his  son,  Alexander  W.  McLean. 
These  trusts  were  several,  and  each  authorized  the  trustees 
to  receive  the  rents,  interest  and  income,  and  apply  the  same 
to  the  use  of  the  sons,  respectively.  The  testator  then 
declared  tiiat  he  placed  the  two  last-mentioned  shares  of  his 
estate  in  trust  for  the  benefit  of  his  sons,  respectively,  *•  from 
an  anxiety  lest,  from  their  youth  and  inexperience,  they 
might  waste  the  same,  if  the  said  shares  were  given  to  them  or 
placed  at  their  disposal  absolutely."     He  therefore  directed 
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that,  if  the  trystees  should,  at  any  tipie  in  the  life-time  of 
either  of  his  sons,  be  satisfied  that  he  would  make  a  prudent 
and  proper  use  of  the  estate  so  held  in  ti*ust  for  him,  they 
should  be  authorized  and  empowered  to  convey  o^  assign  the 
whole  or  any  part  of  the  estate  so  held  in  t|*ust  to  such  son 
in  their  disci*etion;  and  to  repeat  such  conveyance  or  assign* 
ments  as  often  as  they  might  think  proper,  until  the  whole 
should  be  so  conveyed  and  assigned.  The  will  then  contains 
the  following  provisions: 

"  Tenth. — In  case  of  the  said  death  of  either  of  my  said 
*sonSy  William  or  Alexander,  while  the  whole  or  any  part  of 
the  said  shares  so  held  in  trust  for  them,  respectively,  shall 
continue  to  be  so  held  in  trust,  and  leaving  laMrful  issue  him 
surviving,  then  and  in  such  case  I  give  devise  and  bequeath 
to  such  lawful  issue  the  said  share,  or  such  part  thereof  as 
may  be  then  held  in  trust  for  the  parent  of  such  issue  imme- 
<iiately  upon  his  death. 

"  And,  in  case,  of  the  death  of  either  of  my  said  sons, 
William  and  Alexander,  as  above  meqtioned,  without  leav^ 
ing  lawful  issue  him  surviving,  then  and  in  such  case  I  give, 
devise  and  bequeath  the  said  shai'e,  or  such  part  thereof  as 
may  be  held  in  trust  tor  the  one  so  dying,  at  the  time  of  his 
.dejc^aae,  inomediut^y  thereafter,  to  his  thei;i  ^urvivmg  brothel's 
and  fi^t^i^f  aud  the  is^ue  of  any  of  them  who  may  have  pre- 
viously di^d  leaving  issMCj  such  issue  in  all  cases  to  take  the 
shiV*Q  or  p^rt  their  jm^eiit  would  have  taken  if  he  or  she  had 
been  then  surviving/' 

The  testator  aft^n^^ds  executed  a  codicil  to  his  will, 
wl^ch  contaiocd  the  following  clause: 

**  Thiixl. — I  hereby  revoke  so  much  of  the  tenth  section 
of  my  said  will  as  gives,  devises  and  bequeaths  the  shai*e  of 
either  of  my  sons,  William  and  Alexander,  in  case  of  his 
death  without  leaving  lawful  issye,  to  all, his  surviving  broth- 
ers and  sisters,  and  in  lieu  and  instead  thereof,  I  hereby  give, 
devise  and  bequeath  the  share  of  each  of  my  said  sons,  so 
dying  without  leaving  lawful  issue,  or  so  much  thereof  as 
fihall  be  heild  in  trust  for  him  at  the  time  of  his  decease,  to 
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my  daughter,  Mary  J.  Halsted,  alone,  and  to  her  heirs  and 
assigns  forever,  to  her  sole  and  separate  use;  and,  in  case  of 
the  death  of  the  said  Mary  before  the  death  of  either  of  my 
said  sons,  William  and  Alexander  (who  shall  so  die  without 
lawful  issue),  then  and  in  that  case  I  give,  devise  and 
bequeath  to  the  lawful  issue  of  the  said  Mary,  who  shall  be 
then  living,  the  said  share  so  held  in  tinjst  for  my  said  son, 
who  shall  so  die  without  issue,  or  all  such  parts  of  said  share 
as  may  be  held  in  trust  for  him  at  the  time  of  his  death. 
I  hereby  ratify  and  confirm  my  said  will  in  all  respects, 
except  so  far  as  the  same  is  revoked  or  altered  by  this 
codicil." 

Alexander  W.  McLean,  one  of  the  sons,  died  June  10th, 
1871,  unmarried  and  without  issue.  The  testator  died 
January  24th,  1873,  leaving  him  surviving  his  widow,  his 
daughter,  Mary  J.  Halsted,  and  two  sons,  John  S.  and  Wil- 
liam T.  McLean. 

The  question  in  the  case  was  whether  the  testator  died 
intestate  as  to  the  one-fourth  part  of  his  estate  given  and 
devised  in  trust  for  his  son  Alexander. 

Tliomas  tl.  Hubbard  and  Edward  M.  Shepard,  for  the 
appellants.  The  legacy  to  Mrs.  Halsted  la^ised  upon  the 
death  of  Alexander  W.  McLean.  {CaUhorpe  v.  Crough^  S 
Brown  Ch.,  395;  Doo  v.  Brabant,  4  T.  R.,  706;  Humberstwi 
v.  Stanton,  1  V.  A  B.,  885;  WtHiams  v.  Jones,  1  Buss.  Ch., 
518;  ScoU  V.  Charnberlayne,  3  Ves.,  302,  491;  Hobnes  v. 
Gradock,  id.,  317;  Parsons  v.  Parsons,  5  id.,  581;  Carpenter 
V.  Heard,  14  Pick.,  449;  Mowatt  v.  Carow,  7  Paige,  336; 
Cox  V.  Parker,  22  Beav.,  168;  Tar/hr  v.  Lambeti,  2  L.  R. 
Ch.  Div.,  117;  Gray  v.  Pearson,  6  H.  L.  C,  61;  1  Perry  on 
Tinists,  §  160;  Achroyd  v.  SmiUison,  1  Brown  Ch.,  503; 
Hawley  v.  James,  5  Paige,  318,  320,  458,  462;  Easterbrooks 
V.  Taiinghast,  5  Gray,  17.) 

Henry  L.  Burnett  and  J.  Langdon  Ward,  for  the  respond- 
ent.    There  was  no  lapse  of  the  legacy  to  Mi's.  Halsted  by 
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reason  of  the  death  of  Alexander  McLean.  [Downing  v. 
Mai^all,  23  N.  Y.,  366,  370;  Norria  v.  Beyea,  13  id.,  273; 
MawaU  v.  Cmrno,  7  Paige,  332;  1  P.  Wms.,  274;  1  Powell 
on  Devises,  202;  Willing  v.  Baine^  3  id.,  113;  Barrel  v. 
Jklolesioorth,  2  Vern.,  378;  Miller  v.  Warren,  id.,  207;  Led- 
^ome  V.  Hickman,  id.  611;  Elliott  v.  Davenport,  1  P.  Wms., 
«3,  86,  note;  Taylor  v.  Wendell,  4  Bradf.,  331;  2  Jarm.  on 
Wills,  671;  1  id.,  420;  Mackennin  v.  Peach,  Eng.  Ch.,  2 
Keene,  555;  Le  Jeune  v.  Le  Jeune,  id.,  701;  GiUings  v. 
McDermoU,  Eng.  Ch.  [2  M.  A  K.],  69;  Rheeder  v.  Oi^n,  3 
B.  C.  C,  240;  Northey  v.  Burbage,  Prec.  in  Ch.,  471;  ^Hi/m. 
phrey^  v.  Howes,  1  R.  &  M.  Ch.,  638;  ^a/te  v.  Astor,  5 
Sandf.,  467;  Earl  v.  GVim,  1  J.  Ch.,  494.) 

Allen,  J.  The  trust  for  the  benefit  of  Alexander  McLean, 
under  the  will  of  his  father  John  McLean,  failed  ah  initio  by 
his  death  without  issue  during  the  lifetime  of  the  testator. 
The  particular  trust,  therefoi'e,  never  took  effect,  and  as  no 
act  or  duty  was  to  be  performed  by  the  trustees  in  the  exe- 
cution of  the  trust  or  in  the  transfer  of  the  propeily  which 
would  have  been  the  subject  of  the  trust  had  it  come  into 
existence,  either  to  Mi-s.  Halsted,  the  ultimate  devisee  and 
legatee,  or  the  heirs  at  law  and  next  of  kin,  as  either  the  one 
or  the  other  should  be  entitled,  no.  estate  vested  in  the 
trustees.  (1  R.  S.,  729,  §§  60,  67;  Doe  v.  Edlin,  4  A.  &  E., 
582.  The  primary  gift  to  trustees  for  the  benefit  of  Alex- 
ander constituted  no  hindrance  to  the  gift  over  upon  •  the 
defeasance  of  that  gift.     (1  R.  S.,  729,  §  61.) 

An  ulterior  devise  or  a  gift  over  to  take  effect  upon  the 
defeasance  of  a  former  devise,  will  take  effect  whether  the 
failure  of  the  primary  devise  is  by  the  happening  of  some 
«vent,  as  the  death  of  the  devisee  in  the  lifetime  of  the  testa- 
tor, so  that  the  failure  was  absolute  at  the  death  of  the 
testator,  and  the  taking  effect  of  the  will,  or  by  some  event 
liappening  subsequently,  and  after  the  first  gift  has  taken 
effect  subject  to  the  condition  by  which  it  is  limited,  and 
may  be  defeated.     {Norris  v.  Beyea,  3  Kern.,  273;   Mowatt 
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V.  CarotOf  7  Paige,  32f8;  Daioning  v.  Marshall,    23    N.  Y., 
366.) 

The  testamentaiy  gift  for  the  l>enefit  of  Alex^lnder,  the 
son  of  the  tesfator,  could  not  take  effect  by  reason  of  his 
death  without  issue  in  the  lifetime  of  the  testator,  and  the 
ultimate  disf)osition  o^  that  portion  of  his  estate  in  favor  of 
Mrs.  Halsted,  took  effect  immediately  on  the  death  of  the 
testator,  and  is  the  only  effectual  disposition  of  it  unless  by 
express  tennis  or  by  necessary  implication  the  devise  to  Mrs* 
H.  is  made  to  depend  uj)on  some  condition  to  happen  after 
the  death  of  the  testator,  and  after  the  taking  effect  of  the 
prfor  gift  to  trustees  for  the  benefit  of  the  son.  Unless  the 
testator  has  so  linlited  the  ultimate  devise  to  Mrs.  H.  as  ta 
connect  it  with  and  make  it  dependent  upon  the  primary  gift 
in  a  way  that  it  cannot  consistently  with  the  provisions  of 
the  will  have  effect  if  the  fii'st  gift  fails  ab  initio  by  reason 
of  the  death  of  the  object  of  the  gift,  Mre,  Halsted  was  the 
primary  object  of  the  testator's  bounty  at  the  time  of  his 
death,  and  is  entitled  to  the  property  devised  and  bequeathed 
to  her.  It  bectomcs  then  a  question  of  intention  to  be  judi- 
cially ascertained  by  an  interpretation  of  the  terms  of  the 
will  in  the  application  of  established  lOiles  of  construction 
with  such  extrinsic  aids  as  are  permissible.  The  intention 
of  the  testator  is  said  to  be  the  "pole  star"  or  "sovereign 
guide  "  for  the  interpretation  of  testamentary  instruments^ 
but  the  rules  for  the  ascertaining  of  such  intention  are  cer- 
tain and  definite,  and  the  intention  is  not  a  matter  of  arbitrary 
conjecture  or  surmise. 

If  the  ultimate  devise  and  bequest  to  Mrs.  Halsted  falls 
with  and  by  reason  of  the  failure  of  the  primary  gift,  the 
same  result  would  have  defeated  the  provision  for  the  chil- 
dren of  Alexander  had  the  latter  died  before  the  testator,, 
leaving  issue,  and  this  intent  will  not  be  imputed  to  the 
testator,  except  so  declared  in  terms  or  necessarily  implied 
from  the  language  of  the  will.  The  intent  to  disinherit  his 
grandchildren  by  the  happening  of  an  event  in  no  way  con- 
nected with,  or  bearing  upon  his  relation  to,  or  desire  to 
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provide  for  them,  will  not  be  presumed.  It  is  very  evident 
from  the  whole  will  and  all  its  provisions  that  the  testator 
did  not  contemplate  intestacy  in  respect  to  any  portion  of 
his  estate,  and  yet  if  the  api)ellants  are  right  he  died  intestate 
as  to  one-fourth  of  his  estate.  A  testator  is  presumed  to 
calculate  on  the  dispositions  of  his  will  taking  effect,  and 
hence  several  and  succeeding  gifts  of  the  same  fund  or  prop- 
erty will  be  considered  as  intended  to  take  effect  in  their 
proper  order,  each  object  of  the  testator's  bounty  to  take 
upon  the  failure  of  the  prior  dispositions,  either  ab  initio  or 
at  any  time  before  it  becomes  indefeasible  in  the  donee. 

It  must  be  conceded  that,  in  framing  the  tenth  clause  of 
the  will,  the  testator  had  in  his  mind  the  probable  survivor- 
ship of  his  sons  William  and  Alexander,  and  the  primary 
object  of  the  limitation  over  upon  a  literal  reading  of  the 
will,  Wtss  to  provide  for  their  death,  after,  by  his  own  death, 
the  will  should  have  taken  effect,  and  the  trust  estate  vested 
in  the  trustees.  The  third  clause  of  the  codicil  is  engrafted 
upon  and  made  a  part  of  the  tenth  clause  of  the  will,  and 
the  language  of  both  is  based  upon  the  same  calculation  of 
the  continuance  of  the  lives  of  the  first  beneficiaries  beyond 
that  of  the  testator.  The  phraseology  of  the  prqvisiou 
applies  primarily  and  obviously  to  that  contingency,  but  it  is 
not  necessarily  repugnant  to  a  more  enlarged  and  reasonable 
interpretation,  and  as  providing  for  a  lapse  or  failure  of  the 
first  gift  ab  initio.  Although  the  will  takes  effect,  and  speaks 
from  the  death  of  the  testator,  yet  in  ascertaining  the  intent 
of  the  testator,  it  may  be  considered  as  speaking  qualifiedly 
at  the  time  of  its  execution,  and  to  the  trust  proposed  to  be 
created,  considered  as  existing  as  it  did  in  the  mind  and 
intention  of  the  testator  from  that  time,  and  in  that  view  the 
estates  were  held  in  trust  at  the  time  of  the  death  of  Alex- 
ander. The  language  of  wills  are  not  to  be  subjected  to 
astute  criticism,  or  a  literal  interpretation.  The  terms  of  the 
will  indicate  an  intention  to  give  this  one-fourth  part  of  the 
estate;  first,  for  the  benefit  of  his  son  Alexander;  secondly, 
upon  his  death,  before  the  estate  should  have  indefeasibly 
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vested  in  him,  to  any  issue  he  should  leave  him  surviving, 
and  thirdly,  upon  his  death,  without  issue,  before  the  al>so* 
lute  vesting  of  the  estate  to  Mrs.  Halstead.  There  was  no 
necessary  connection  between  these  several  and  successive 
gifts,  or  in  the  relation  of  the  testator  to  the  sevenil  contem- 
plated beneficiaries,  or  in  the  circumstances  of  the  case,  which 
would  connect  these  dispositions,  and  make  either  of  the  two 
latter  to  depend  upon  the  life  of  the  fii:st  beneficiary,  so  that 
the  trust  in  his  favor  should  come  into  actual  existence.  On 
the  contrary,  the  successive  gifts  must  be  reasonably  under- 
stood as  intended  to  provide  against  a  lapse  or  failure  of  the 
preceding  gifts  at  any  time  and  for  any  reason. 

The  clause  should,  therefore,  to  carry  out  the  intent  of  the 
testator,  be  read  as  if  the  limitations  over  had  been  in  terms 
to  take  effect  upon  the  death  of  Alexander,  before  the  termi- 
nation of  the  trust,  by  the  conveyance  of  this  portion  of  the 
estate,  by  the  trustees  to  him,  or  ui>on  the  failure  of  the  gift 
to  the  son.  The  clause  may  be  so  read  without  doing  violence 
to  the  language  of  the  will.  The  gift  to  the  issue  of  Alex- 
ander, and  failing  such  issue,  to  Mra.  H.,  were  not  limited 
upon  the  trust  in  favor  of  Alexander,  or  expressly  condi- 
tioned upon  the  actual  existence  of  that  trust,  but  were 
substituted  for  the  trust  in  the  event  of  its  defeasance  before 
it  was  fully  executed  and  terminated  by  a  transfer  to  the 
donee.  That  was  the  substance  of  the  limitation  of  the 
devise  oter  to  the  ultimate  donees.  This  interpretation  is 
warranted  by  the  well-established  rule  requiring  effect  to  be 
given  to  the  intent  of  a  testator,  irrespective  of  the  particu- 
lar phraseology  of  the  will,  when  not  repugnant  to  the  terms 
of  the  instrument,  and  is  supported  by  authority.  {Pearaall 
V.  Simpaotij  15  Vesey,  29;  Huttonv,  Simpson^  2  Vem.,  722; 
Crosby  Y.Wendelly  6  Paige,  548;  Meadows  v.  Parry,  1  Ves. 
&  B.,  124;  Murray  v.  Jones,  2  Ves.  A  B.,  313;  Mackinnon 
V.  Sewell  5  Sim.,  78;  Avelyn  v.  Ward,  1  Ves.  Sen.,  420; 
BairJbridge  v.     Cream,    16  Beavan,  25.) 

Some  of  the  I'epoited  decisions  are  supposed  to  be  in  con- 
flict with  those  referred  to,  and  with  the  conclusions  to  which 
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I  have  been  led  iu  this  case.  Doe  v.  Brabant,  4  T.  R.,  706; 
S.  C,  3  Bi-owu's  Chy.  R.,  893,  and  CaWiorpe  v  Oaugh,  id. 
395,  in  notes,  are  leading  cases  quoted  as  adverse  to  Avelyn 
V.  Ward^  and  other  cases  holding  with  it,  and  Loi-d  Thub- 
LOW,  in  Doe  v.  BrabarU,  regarded  Caiiharpey,  Gough  as  over- 
ruling the  prior  decisions.  But  Mr.  Jarman  thinks  they 
are  reconcilable,  and  that  both  may  stand  upon  principle. 
Avelyn  v  Ward,  and  the  principle  there  decided,  is  fully 
recognized  in  subsequent  eases.     (2  Jar.  on  Wills,  710.) 

It  may  be  difficult  to  harmonize  all  the  reported  decisions 
beaiing  upon  the  question  in  hand,  and  each  case  must  in 
the  application  of  general  and  recognized  principles  depend 
very  much  for  its  result  upon  its  own  peculiar  circumstances. 
The  principle  that  the  mtent  of  the  testator  mu3t  control 
when  not  inconsistent  with  the  terms  of  the  will  is  too  fiionly 
established  to  be  now  questioned,  and  in  the  application  of 
that  principle  the  judgment  of  the  couit  below  should  be 
affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 

Upon  a  subsequent  motion  to  amend  remittitur  by  award- 
ing costs  in  this  court  to  all  the  litigants,  payable  out  of  the 
estate  of  John  McLean,  deceased,  the  following  opinion  was 
handed  down : 

Per  Curimn.  Courts  have  no  right  to  be  liberal  to  suitors 
at  the  exi)ense  of  the  estates  of  decedents,  or  trust  funds 
over  which  they  have  control.  There  was  a  propriety 
under  the  circumstances  that  the  costs  of  all  the  parties  to 
the  litigation  in  the  Supreme  Coui-t  should  be  paid  out  of 
the  common  fund.  The  action  was  brought  by  the  executor 
of  John  McLean,  deceased,  for  a  judicial  construction  of  a 
single  clause  of  his  will.  Such  action  was  made  necessary 
by  the  claim  of  the  present  appellants  that  the  testator  had 
died  intestate,  as  to  one-fourth  of  his  estate,  by  reason  of  the 
failui*e  to  make  any  effocUuil  disposition  of  that  fourth.  The 
SicKBLs.— Vol.  XXV.       12 
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Suprenoie  Couit,  in  the  first  instance  at  Special  Term,  and 
upon  appeal  at  General  Term,  held  adversely  to  the  appel- 
lants, and  gave  judgment  in  favor  of  the  will  and  a  valid 
disposal  of  the  whole  estate  by  it,  and  the  judgment  of  the 
General  Term  was  sustained  by  a  very  satisfactory  opinion 
of  Judge  Davis.  With  two  adverse  judgments  against 
them,  there  is  no  reason  why  the  appellants  should  not  be  at 
the  risks  of  any  further  litigation.  It  serves  greatly  to 
encourage  contests  of  this  character  to  have  it  understood 
that  they  are  attended  with  no  pecuniary  hazards,  but  that 
let  the  judgment  go  as  it  may,  all  parties  will  be  indemnified^ 
and  counsel  liberally  paid  from  a  common  fund.  The  pre- 
vailing party  should  not,  under  such  circumstances,  suffer 
equally  with  the  unsuccessful  prosecutor  of  appeals  and 
promoters  of  the  litigation. 

The  appellants  might  well  be  charged  with  the  costs  in 
this  court;  but  under  the  circumstances,  if  neither  party 
recovers  costs  against  the  other,  there  can  be  no  great 
injustice.  That  is  the  effect  of  the  judgment  of  this  court 
as  remitted  to  the  Supreme  Court. 

All  concur,  except  Folgeb  and  Miller,  JJ.,  absent. 

Motion  denied. 


Catharine  Leonard,  Administratrix,  etc..  Respondent,  v. 

Martin  Collins,  Appellant. 

In  an  a4:t]on  against  a  master  for  an  injury  to  a  servant  while  in  the  mas- 
ter's employment,  allegped  to  have  been  caused  by  the  negligence  of  the 
latter,  the  test  of  liability  is  not  whether  the  master  omitted  to  do  some- 
thing which  he  could  have  done,  and  which  would  have  prevented  the 
injury,  but  whether  he  did  anything  which,  under  the  ciix:umstances» 
in  the  exercise  of  ordinary  care  and  prudence  he  ought  not  to  have  done, 
or  omitted  any  precaution  which  a  prudent  and  careful  man  would  or 
ought  to  have  taken. 

Accordingly  held,  where  in  such  an  action  it  appeared  that  the  servant 
was  killed  by  the  fall  of  an  overhanging  poi*tion  of  bank  of  earth,  which 
was  being  excavated  under  the  direction  of  the  master,  that  it  was 
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error  to  charge  thB  jury  to  the  effect  that  if  defendant  coald  have  done 
anythhig  which  would  have  prevented  the  accident,  his  omission  so  to 
do  was  negligence. 
The  portion  of  the  banlc  which  fell  was  cut  away  by  other  men  in  defend- 
ant's  employ.  Plaintiff's  evidence  tended  to  show  that  just  prior  to  its 
fall,  defendant  stated  that  he  would,  not  cut  it  away  for  half  an  hour, 
and  that  relying  on  this  the  deceased,  and  other  workmen  continued  to 
work  under  it.  The  court  submitted  it  to  the  jury  to  find  whether  this 
promise  was  made,  remarking  that  it  was  a  very  important  feature  of 
the  case.  Defendant's  counsel  thereafter  re<iuested  the  cuurt  to  charge 
that  if  notwithstanding  such  promise  was  made,  the  deceased  saw  the 
men  at  work  cutting  down  the  bank,  plaintiff  could  not  recover  on  the 
theory  that  the  deceased  had  no  warning  that  the  work  was  going  on. 
The  court  refused  so  to  charge.    Hdd,  error. 

(Submitted  May  28, 1877;  decided  June  5, 1877.) 

Attkxl  from  judgment  of  the  General  Term  of  the  Gty 
Court  of  Brooklyn,  afflimhig  a  judgment  in  favor  of  plain- 
tiff, entered  upon  a  verdict 

This  action  was  brought  to  recover  damages  for  the  death 
of  Hugh  Leonard,  plaintiff  *s  intestate,  alleged  to  have  been 
caused  by  defendant's  negligence. 

The  deceased  was  in  the  employ  of  defendant,  and  with 
other  workmen  was  engaged  in  excavating  a  bank  of  earth; 
the  top  of  the  bank  was  frozen;  the  earth  imdemeath  was 
fii-st  partially  removed,  leaving  sections  at  intervals  to  sup- 
port the  overhanging  bank;  these  were  then  removed  and 
a  portion  of  the  projection  fell,  a  portion,  however,  remained* 
Workmen  were  sent  to  the  top  of  the  bank  to  cut  it  away,, 
while  the  deceased  and  others  were  set  to  work  loading  carts 
with  the  loose  earth.  Plaintiff  gave  evidence  to  the  effect 
that  defendant,  who  was  at  the  top  of  the  bank,  informed 
those  who  were  working  below  that  the  bank  would  not  be 
cut  away  for  half  an  hour.  The  deceased  and  others  there- 
upon continued  their  work,  and  in  a  few  minutes  thereafter 
the  projecting  portion  of  the  bank  fell,  crushing  and  killing 
the  deceased. 

The  questions  detennined  arise  upon  the  charge  of  the 
court,  and  upon  a  refusal  to  charge,  which  are  set  forth  in 
the  opinion. 


92  Leonard  v.  Collins.  [June, 

Statement  of  case. 

Frank  JE.  Blackioell,  for  the  appellant.  The  deceased  was 
guilty  of  contributory  negligence  in  not  attempting  to  escape 
after  the  warning  given  by  defendant.  {Gonzales  v.  iV.  Y, 
i&  H.  R.  R.  Cb.,  38  N.  Y.,  440;  Wilcox  v.  R.  W.  i&  0.  R. 
R.  a>.,  39  id.,  358;  Waiter  v.  Jf.  Y.  C.  R.  R.  Co.,  44  id., 
465,  470;  Wriff/U  v.  K  Y  C.  R.  R.  Co.,  25  id.,  566.)  It 
must  appear  affirmatively  that  the  deceased  was  free  from 
negligence  to  entitle  plahitiff  to  recover.  {Reynolds  v.  2f. 
Y  C.  (&  H.  R.  R.  R.  Co.,  58  N.  Y.,  248;  EnrM  v.  H.  R.  R. 
R.  Co.,  24  How.  Pr.,  97,  103;  Wads  v.  H.  R.  R.  R.  Co., 
24  N.  Y.,  430;  Delafield  v.  Un.  F.  Co.,  10  Bosw.,  216,  218, 
219.)  The  court  erred  in  refusing  to  charge  that  no  duty 
rested  upon  defendant  except  to  use  his  best  knowledge, 
judgment  and  experience.  (S.  &  R.  on  Neg.,  14,  §  12; 
Sheldon  v.  //.  R.  R.  R.  Co.,  14  N.  Y.,  224.) 

Tliomaa  E.  Pearaall,  for  the  respondent.  A  master  is 
responsible  to  his  employees  for  injuries  arising  from  his 
personal  neglect.  {Connolly  v.  Poillon,  41  Barb.,  366;  WiighC 
Y.  i\r.  Y  C.  R.  R.,  25  N.  Y.,  562;  Brickner  v.  Ji'.  Y.  C.  R. 
R.,  2  Lans.,  506;  Anderson  v.  JV!  J.  Steamboat  Co.,  7  Robb., 
611;  Wharton  Law  of  Neg.,  §§  205,  207,  208,  209,  210;  S. 
&  R.  on  Neg.,  ^§  93,  89,  82;  Brydon  v.  Stewart,  2  Macq. 
[S.  A.],  p.  30;  Fifield  v.  N.  R.  R.  Co.,  42  N.  H.,  225; 
Ormond  v.  Holland,  96  Eng.  Com.  L.  R.,  p.  100;  Ashworth 
v.  Stanwix,  3  El.  &  El.,  701;  Peterson  v.  Wallace  [vol.  1], 
Macq.  Rep.,  p.  748;  Marshall  v.  Stewart  [vol.  33],  Eng. 
Law  and  Eq.  Rep.,  p.  1;  Mellors  v.  Shaw,  1  Best&  S.,  437; 
Jieenan  v.  Western  R.  R.,  8  N.  Y.,  175;  Wharton  Law  Neg., 
^  207,  209,  210.)  The  deceased  had  a  right  to  rely  upon 
the  promise  of  the  defendant  that  he  would  not  cut  the  bank 
from  above  for  half  an  hour,  and  that  he  would  give  timely 
warning  of  any  danger,  and  that  the  bank  would  not  fall  for 
half  an  hour.  {Bradley  v.  JST.  Y  C.  R.  R.,  62  N.  Y.,  99; 
Connolly  v.  Poillon,  supra;  Keegan  v.  W.  R.  i?.,  sxipra.)  It 
was  the  duty  of  the  defendant  to  take  reasonable  care,  so  far 
as  his  acts  were  concerned,  to  prevent  the  injury  to  the 
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deceased.  {G&son^  admr.,  v.  JEiie  li.  li.,  63  N.  Y.,  p.  449j 
PaUerson  v.  Pittsburgh  (&  Conn.  R.  li,  Co.,  76  Penn.  Rep., 
p.  389.)  The  court  properly  refused  to  charge  **  that  it  is 
for  the  plaintiff  to  prove  a  violation  of  law."  (^Caldwell  v. 
y.  Y.  Steamboat  Co.;  47  N.  Y.,  282;  Sperry  v.  Miller,  16 
id.,  407;  Bagley  v.  Smith,  10  id.,  489;  Carpenter  y.  Stilwelly 
11  id.,  61;  Keller  v.  JST.  Y.  C.  R.  R.,  2  Abb.  Ct.  App.  Dec, 
480;  Hodges  v.  Cooper,  43  N.  Y.,  216;  Wright  v.  Paige,  36 
Barb.,  438;  aflSrmed,  3  Keys,  581;  Neimnan  v.  Cordell,  43 
Barb.,  448;  citing,  3  Duer,  594;  1  Comst.,  79;  13  N.  Y., 
332;  31  Barb.,  171;  5  N.  Y.,  442;  30  Barb.,  246;  6  N.  Y., 
233;  11  Barb.,  520,  524;  24  How.  172.)  The  question  of  con- 
tributory negligence  on  the  part  of  the  deceased  was  one  for  the 
jury.  {Haokford  v.  N.  Y.  C.  R.  R.,  53  N.  Y.,  654;  Spooner  v. 
Brooklyn  CUy  R.  R.,  54  id.,  230;  Gillespie  v.  City  of  New- 
burgh,  id.,  468;  Moody  v.  Osgood,  id.,  493;  Colegrove  v.  N. 
Y.  H.  R.  R.,  20  id.,  492;  Sheehan  v.  JSdson,  A.  L.  J.  [vol.  2, 
No.  22,  p.  352],  Coui-t  of  Appeals;  Sheehy  v.  Bwyer,  62  N. 
Y.  R.,  p.  558;   Weber  v.  IT.  Y.  C.  R.  R.,  58  N.  Y.,  455.) 

Per  Curiam.  The  excavation  of  the  embankment  was 
being  carried  on  under  the  personal  supervision  and  direction 
of  the  defendant,  and  he  was  bound  to  exercise  reasonable 
care  and  prudence  in  the  management  of  the  business,  and  if 
the  cutting  away  and  loosening  of  the  earth  at  the  top  of  the 
embankment,  while  the  plaintiff's  intestate  was  engaged  in 
loading  the  cart  below,  was  an  imprudent  and  negligent  act 
which  caused  his  death,  the  plaintiff  is  entitled  to  recover. 
The  master  is  liable  for  an  injury  to  his  servant  arising  from 
his  personal  fault  or  neglect.  {ITeegan  v.  Western  R.  R. 
Corporation,  8  N.  Y.,  175;  Weight  v.  JV.  Y.  Cent' I R.  R.  Co., 
25  N.  Y.,  562;  Ashworlh  v.  Slanwix,  3  El.  &  El.,  702; 
Connolly  v.  Poillon,  41  Barb.,  366.) 

In  determim'ng  the  question  of  the  master's  negligence  in  an 
action  by  the  servant  for  an  injury  alleged  to  have  been  sus- 
tained by  him  while  in  the  master's  employment,  from  the 
negligence  of  the  latter,  the  jury  are  to  inquire  whether,  luider 
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the  circumstunces  proved,  the  master  did  anything  which,  in 
the  exercise  of  reasonable  and  ordinary  cai'e  and  prudence,  he 
ought  not  to  have  done,  or  omitted  any  precaution  which  a 
prudent  and  careful  man  would  or  ought  to  have  taken,  and 
as  they  shall  find  upon  this  question  (if  therewas  no  negligence 
on  the  pai-t  of  the  servant)  determine  their  verdict 

The  court  in  this  case  charged  the  jury  that  it  is  the  duty 
of  an  employer  to  take  all  reasonable  care  of  his  workmen, 
and,  therefore,  if  they  should  find  '*  that  the  defendant  was 
guilty  of  any  negligence,  omitted  to  do  anything  by  which 
the  life  of  the  plaintiff's  intestate  could  have  been  preserved, 
he  would  be  liable; '^  also,  that  it  was  for  the  jury  to  say, 
**■  whether,  all  things  considered,  there  was  anything  that 
the  defendant  could  have  devised  to  have  prevented  the 
accident;  whether  there  was  anything  in  his  experience  and 
familiarity  with  that  kind  of  business  which  would  have 
suggested  to  him  there  was  any  special  danger  against  which 
he  ought  to  take  special  cai'e."  The  defendant,  at  the  con- 
clusion of  the  charge,  excepted  to  the  instruction  to  the  jury, 
''  that  if  the  defendant  could  have  done  anything  to  preserve 
the  life  of  the  deceased,  that  he  should  have  done  it,"  aiid  the 
judge  qualified  it  by  saying,  **  perhaps  preserve  the  life,"  is 
susceptible  of  criticism.  I  meant  to  have  said,  *'  anything 
that  could  have  prevented  the  accidenty"  and  the  defendant 
excepted  to  the  charge  as  qualified. 

We  are  of  opinion  that  the  judge  erred  in  this  instruction. 
That  the  defendant  could  have  done  something  which  would 
have  prevented  the  accident  cannot  be  doubted.  But  this 
was  not  the  test  of  his  liability.  The  question  was.  wbs  he 
negligent  7  did  he  exercise  ordinary  care  and  prudence  in 
conducting  the  excavation,  in  view  of  the  position  of  the 
deceased,  the  probable  consequences  which  would  result 
from  the  falling  of  the  overhanging  earth  while  the  intestate 
was  below  7  The  error  in  the  charge  was  calculated  to  mis- 
lead the  jury  upon  a  material  point,  and  was  not,  we  think, 
cured  by  the  other  instructions  given.  (See  Chapman  v. 
mie  Rway  Co.,  55  N.  Y.,  579.) 
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There  is  another  exception  which  was,  we  think,  well 
taken.  The  plaintiff  claimed  that  the  defendant  said  that 
he  would  not  cut  the  bank  away  for  half  an  hour,  and  that, 
relying  upon  this  promise,  the  intestate  and  other  workmen 
commenced  working  under  the  bank,  and  that  in  violation  of 
this  promise,  the  defendant  commenced  cutting  away  the 
roots  of  the  trees  and  supports  of  the  bank  immediately, 
and  in  a  few  moments  it  fell.  There  was  some  evidence  to 
sustain  this  claim,  and  the  judge  submitted  it  to  the  jury  to 
find  whether  this  promise  was  made,  remarking  that  it  was  a 
very  important  feature  of  the  case,  and  that  if  the  defendant 
said  he  would  not  commence  cutting  away  the  bank  for  half 
an  hour,  ^'  it  might  go  very  far  in  the  opinion  of  the  jury  to 
establish  his  want  of  care  and  prudence."  The  defendant's 
counsel  subsequently  requested  the  judge  to  charge  the  jury, 
that  if  they  believed  that  **  the  defendant  said  he  was  not 
going  to  begin  work  at  once,  or  anything  that  could  be  so 
construed,  and  notwithstanding  that  statement  by  Collins, 
the  deceased  saw  the  two  men  working  upon  the  bank  and 
cutting  it  down,  the  plaintiff  cannot  recover  upon  the  theory 
that  the  deceased  had  no  warning  that  the  work  was  gomg 
on."  The  judge  refused  this  request,  and  exception  was 
taken. 

We  think  this  request  should  have  been  granted.  The 
failui-e  of  the  defendant  to  warn  the  workmen  that  the  bank 
was  being  cut  away,  was  one  of  the  material  facts  relied  upon 
by  the  plaintiff  to  show  the  defendant's  negligence,  and  the 
absence  of  negligence  on  the  part  of  the  decea^.  But  the 
jury  miffht  have  found  from  the  evidence  that  the  deceased 
saw  the  workmen  cutting  away  the  bank.  If  he  had  looked 
up  he  could  probably  have  seen  them,  and  if  he  saw  the 
work  progressing,  the  omission  of  the  defendant  to  give  the 
warning,  or  his  failure  to  keep  his  promise,  would  not  be  a 
ground  of  recovery. 

The  judgment  should  be  reversed,  and  new  trial  ordered. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  i-eversed. 
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Francis  C.  Wright,  Appellant,  v.  George  S.  Wright^ 

Kespoudeut. 

Before  the  commencement  of  this  action,  plaintiff  agreed  with  his  attorney 
that  the  latter  should  be  paid  out  of  the  amounte  collected  a  fee  contin- 
gent upon  the  recovery.  Doi-ing  the  progress  of  the  trial  the  parties- 
settled,  and  plaintiff  gave  to  defendant  a  release  of  the  cause  of  action,, 
and  an  agreement  that  the  action  might  be  discontinued  without  costs. 
Defendant,  however,  at  the  time  promised  to  pay  all  coste  to  plaintiff  *er 
attorney.  On  motion,  an  order  discontinuing  the  action  on  payment  of 
plaintiff's  costs  and  disbursements,  to  be  taxed  was  granted.  On  appeal 
from  an  order  of  General  Term  affirming  said  order.  Held,  that 
plaintiff's  attorney  had  no  lien  upon  the  cause  of  action,  and  the  iiarties 
had  the  right  to  settle  without  providing  for  his  costs ;  that,  it  not 
appearing  that  defendant  had  refused  to  pay  said  costs,  or  that  a  bill 
thereof  had  ever  been  presented  to  or  demanded  of  him,  or  that  he  was- 
unable  to  pay  them,  and  as  it  was  no  part  of  the  agreement  that  the 
costs  should  be  paid  before  or  as  a  condition  of  the  discontinuance,  an 
unconditional  order  of  discontinuance  might  have  been  granted,  but  that 
plaintiff  could  not  complain  of  a  condition  imposed  for  his  benefit,  and 
if  the  taxable  costs  were  not  a  sufficient  compensation  to  his  attorney, 
he  or  his  attorney  still  had  a  remedy  upon  the  ag^reement. 

(Argued  May  29, 1877 ;  decided  June  5, 1877.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  affirming  an  order  of  Special 
Term  directing  a  discontinuance  of  this  action  on  payment 
by  the  defendant  of  phiintiff's  costs  and  disbursements  to  be 
taxed. 

The  facts  sufficiently  appear  in  the  opinion. 

Alex.  Thain^  for  the  appellant  The  order  of  discontinu- 
ance should  have  provided  for  asceilaining  the  amount  and 
for  payment  of  the  claim  of  plaintiff's  attorney  for  services. 
{WeM  V.  HoU,  1  Doug.,  238;  Reed  v.  Dufer,  6  T.  R.,  361. 
Maiiin  v.  HawJca^  15  J.  E.,  405;  Brandt  v.  Kocn^  4  Cow., 
416;  Power  v,  Kent^  1  id.,  174;  Shackleton  v.  Hart^  20  How., 
39;  Roberts  v.  Carter,  17  id.,  341;  McGregor  v.  ComMocky 
28  N.  Y.,  237;  Wilkina  v.  Battermajiy  4  Barb.,  47;   Cuiryy. 
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Cbwies,  6  Bosw.,  463;  Hall  v.  Ayer,  9  Abb.,  220.)  The 
lien  of  the  attorney  under  the  Code  was  not  confined  to  the 
taxable  costs.  {Rooney  v.  Second  Ave,  li,  JR.  Co,.,  18  N.  Ic., 
368;  Fitch  v.  Gardinei',  2  Keyes,  516;  Benedict  v.  Stuart, 
23  Barb.,  420;  Fofferty  y.  Jordan,  2  Roh,,  825;  HaUy.Ayet, 
9  Abb.,  220;  Hobhoitae  v.  Wliarton,  1  Burr.,  290;  Brooklyn 
Bank  v.  Willoughby,  1  Sand.,  669;  Coughlin  v.  N,  T.  <6  K 
li.  R.  li.  Co.,  8  Hun,  136;  Hoffman  v.  JEtna  Ins.  Co.,  .32 
N.  Y.,  413;  Barlow  v,  ScoU,  24  id.,  40;  PoUer  v.  Ont.  Ins. 
Co.,  5  Hill,  149;  Johnson  v.  Hathom,  2  Abb.  [Ct  App.  Dec.], 
468;  Marvin  v.  /^one,  2  Cow.,  806.) 

Clarkson  Jf]  Pottei%  for  the  respondent.  Plaintiff  had  no 
lien  for  his  costs.  {Shank  v.  Shoemaker,  18  N.  Y.,  490.) 
In  the  absence  of  an  agreement,  the  limit  of  his  compensation 
was  the  taxable  costs.  (Revray  v.  C.  R.  R.  Co.,  18  N.  Y., 
368,  371;  Scolt  v.  Elmendorf,  12  J.  E.,  315;  16  How.,  179; 
2  Edw.,  108.) 

Per  Cm^m.  The  plaintiff  commenced  this  action  against 
the  defendant,  and  it  was  put  at  issue  and  referred.  After  one 
brief  hearing  before  the  referee,  the  defendant  settled  with  the 
plaintiff,  and  the  plaintiff  gave  him  a  release  of  the  cause  of 
action,  and  an  agreement  that  the  action  be  discontinued 
without  costs.  Upon  plaintiff's  attorney  thereafter  attempt- 
ing to  proceed  with  the  trial  of  the.  action,  the  defendant 
made  a  motion  at  Special  Term  for  an  order  discontinuing 
the  action.  This  motion  was  resisted  by  plaintiff  ^s  attorney 
upon  affidavits  showing  that  before  he  commenced  the  action 
it  was  agreed  between  him  and  his  client  that  he  should  be 
paid  out  of  the  amount  collected  a  fee  contingent  upon  the 
recovery,  and  that  at  the  time  of  the  settlement  of  the  action, 
between  the  parties,  the  defendant  promised  that  he  would 
pay  all  costs  to  .plaintiff's  attorney.  The  court  granted  the 
motion  on  payment  by  defendant  of  plaintiff^s  costs  and 
disbursements  to  be  taxed,  and  the  General  Term  affinued 
this  order. 
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The  parties  hud  the  right  to  settle  and  discontinue  the 
action  without  providing  for  the  costs  of  plaintiff's  attorney. 
He  had  no  lien  on  the  cause  of  action,  and  could  not  inter- 
vene and  insist  that  the  action  should  proceed  for  his  benefit 
{Shank  v.  Shoemaker,  18  N.  Y.,  489;  Pvdver  v.  Harris,  52 
N.  Y.,  73.)  There  is  nothing  in  the  affidavits  showing  that 
the  defendant  had  refused  to  pay  the  costs  of  plaintiff's 
attorney,  or  that  a  bill  of  such  costs  had  ever  been  presented 
to  him  or  demanded  of  him,  or  that  he  is  unable  to  pay 
them;  and  it  was  no  part  of  the  agreement  that  the  costs 
should  be  paid  before  or  as  a  condition  of  the  discontinuance 
of  the  action.  Under  such  circumstances,  the  court  could, 
with  propriety,  have  granted  an  unconditional  order  of  dis- 
eontinuance.  But  the  plaintiff  cannot  complain  of  the  con- 
dition imposed  by  the  court  for  his  benefit,  and  if  the  tax- 
able costs  are  not  such  a  compensation  as  his  attorney  is 
justly  entitled  to,  he  or  his  attorney  may  still  have  a  rem- 
edy upon  defendant's  agreement  for  ^uy  counsel  fee  in  addi- 
tion to  the  taxable  costs,  if  such  agreement  was  in  fact  made, 
and  can  legally  be  proved. 

The  order  must  be  affirmed  with  costs. 

All  concur,  except  Bapallo,  J.,  absent. 

Order  affirmed. 


Emma  F.   Weight,   Appellant,  v.  George  S.  Wright, 

Respondent. 

An  attorney  has  a  lien  npon  a  judgment  obtained  by  him  for  the  amount 
of  hiB  coeta  and  agreed  compensation,  and  to  that  extent  may  be 
regarded  as  equitable  aaei^ee  of  the  judgement ;  but,  in  the  abeence 
of  notice  of  such  lien,  the  defendant,  actings  in  good,  faith,  has  the  right 
to  pay  the  judgment  to  the  plaintiff. 

As  to  whether  a  notice  to  defendant's  attorney  of  the  lien  is  sufficient, 
qwBre. 

Where  a  notice  was  incorporated  in  a  stipulation  extending  time  to  answer, 
which  stipulation  was  not  acted  upon  by  defendant's  attorney,  but  was 
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retomed,  and  where  it  did  not  satiBfactorily  appear  that  it  came  to  the 
attention  of  said  attorney,  held,  that  the  proof  of  notice  was  not  suffi- 
cient to  nullify  a  settlement  made  in  good  faith  by  defendant  with 
plaintiff. 

(Argued  May  29, 1877 ;  decided  June  5,  1877.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Court  of 
Oommon  Pleas  in  and  for  the  city  and  county  of  New  York, 
reversing  an  order  of  Special  Term,  which  directed  the  can- 
cellation of  a  satisfaction  of  the  judgment  herein,  and  directed 
a  reference  to  asceitain  the  amount  of  the  lien  of  plaintiff's 
■attorney  for  costs  and  agreed  compensation. 

The  facts  appear  sufficiently  in  the  opinion. 

Alex.  TJiavn^  for  the  appellant.  Notice  of  the  existence 
of  a  paper  carries  with  it  notice  of  its  contents,  terms  and 
conditions.  {Philltpa  v.  Miller,  L.  E.,  9  C.  T.,  196;  8  Eug. 
R.,  490;  Ilosleij  v.  Holmes,  27  Mich.,  416.)  Notice  to  the 
Httorney  was  notice  to  the  client  {Bk.  of  U.  8.  v.  Davis,  2 
Hill,  461;  Griffith  v.  Giiffilh,  9  Paige,  315;  HewHt  v.  Loose^ 
-more,  9  Hare,  449;  Bow^ot  v.  Savage,  L.  R.  (2  Eq.),  134; 
La  Nere  v.  La  Net*e,  3  Atk.,  646;  MajorSbanks  v.  Hovenden, 
1  Dm.,  11;  Nixon  v.  HamiUon,  2  Dr.  k  Wal.,  364;  Lane- 
han  V.  McCabe,  2  Ir.  Eq.,  342;  Rorke  v.  Lhyd,  13  Ir.  Ch. 
[N.  S.],  273;  14  id.,  442;  King  v,  Watson,  2  T.  R.,  203; 
Oode,  §§  408,  417,  418.)  It  was  not  necessary  that  actual 
notice  of  the  attorney's  claim  should  be  given  in  order  to 
have  him  regarded  as  equitable  assignee.  ( Wtlktns  v.  Bat^ 
iennan,  4  Barb.,  47;  Briggs  v.  Don,  19  J.  R.,  95:  Anderson 
T.  Van  Alei\  12  id.,  343;  Ten  Broeck  v.  De  Witt,  10  W^end., 
€18;  Jiasqum  v.  Knick.  Stage  Co.,  12  Abb.,  324;  McGregor 
v.  Comstock,  28  N.  Y.,  241;  Hall  v.  Ayer,  9  Abb.,  220; 
J^rost  V.  Jones,  3  Eng.  R.,  622;  Young  v.  Dearborn,  7  Fos- 
ter (N.  H.),  324.) 

Clafkscn  N".  Potter,  for  the  respondent.  Plaintiff's  attor* 
ney,  not  having  given  notice  of  lien  for  costs,  was  not  enti« 
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tied  to  any  lieu.  {Ackerman  v.  AckermaJh  14  Abb.,  234; 
Pecpk  V.  Jf.  Y.  a  E.  E.  Co,,  13  Wend.,  655;  Eeady. 
Duffer,  6  T.  R.,  361.)  If  the  unaccepted  condition  in  the 
stipulation  could  be  regarded  as  a  notice  of  lien,  a  recovery 
would  be  limited  to  the  simple  statutory  allowance  for  attor- 
ney's costs  and  disbursements-  (2  Edw.,  108;  8co(t  v. 
£lmendorf,  12  J.  R.,  315;  Haight  v.  Hoicomb,  16  How.^ 
173;  Eooney  v.  Second  Ave.  E.  E.  Co.,  18  N.  Y.,  371.) 

• 

Per  Curiam.  Plaintiff's  attorney  claims  that  it  wa» 
agi*eed  between  him  and  his  client  that  he  should  receive,  ia 
addition  to  the  taxable  costs  as  a  counsel  fee,  twenty-five  per 
cent  of  the  amount  of  any  recovery  in  this  action.  The 
recovery  was  upwards  of  $1,000,  and  pending  an  appeal 
from  the  judgment,  the  defendant  settled  with  the  plaintiff 
and  satisfied  the  judgment  and  procured  an  acknowledgment 
of  the  satis&ction  thereof,  and  caused  the  judgment  to  be 
satisfied  of  record.  The  attorney  then  made  a  motion  to 
have  the  satisfaction  of  .the  judgment  cancelled  so  that  he 
could  enforce  the  judgment  for  his  costs  and  counsel  fee. 

The  motion  was  granted  at  Special  Term,  but  the  order 
was  upon  defendant's  appeal  reversed  by  the  Greneral  Term, 
and  the  plaintiff  has  appealed  to  this  couit. 

The  attorney  had  a  lien  for  the  amount  of  his  costs  and 
agreed  compensation  upon  the  judgment,  and  to  that  extent 
may  be  regarded  as  an  equitable  assignee  of  the  judgihent. 
(Marshall  v.  Meech,  51  N.  Y.,  140.)  But  in  the  absence  of 
jiotice  of  such  lien,  the  defendant  had  the  right,  acting  in 
good  faith,  to  pay  the  judgment  to  the  plaintiff.  There  is 
no  evidence  of  any  collusion  between  the  parties  to  cheat  the 
iittomey  out  of  his  compensation,  and  the  only  question, 
therefore  is,  whether  defendant  had  notice  of  the  lien. 

To  nullify  a  settlement  honestly  made  with  the  plaintiff, 
the  proof  of  the  notice  should  be  satisfactory,  and  not  depend 
upon  uncertain  inferences.  We  will  assume,  without  decid- 
ing it,  that  a  notice  to  defeiidant's  attorney  would  have  been 
sufficient.     The  only  notice  claimed  is  one  given  to  his  attor- 
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sey,  and  that  was  simply  inserted  in  a  stipulation  for  time  to 
answer,  as  one  of  the  coi\ditious  upon  which  time  was  granted. 
Th^  stipulation  was  not  acted  upon,  and  was  returned.  It 
was  Ml  unusual  paper  to  contain  such  a  notice,  and  it  does 
not  satisfactorily  appear  that  it  came  to  the  attention  of 
defendant's  attorney.  There  is  no  rule  of  law  imputing  to 
ibe  attorneys  knowledge  of  the  contents  of  the  paper,  when 
they  did  not  actually  have  it.  They  were  not  bound  to  read 
the  paper,  and  become  acquainted  with  all  its  contents. 

We  must,  therefore,  hold  that  the  settlement  with  the 
plaintiff  was  legal  and  bmding,  and  the  order  must  be 
affiimed,  with  costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Order  affirmed. 


William  R.  Martin,  Appellant,  v.  The  Windsor  Hotel 

Company,  Respondent. 

The  General  Tenn  may  reverse  orders  of  Special  Term  affecting  substan- 
tial rights — i.  e,9  matters  of  substance,  not  of  mere  form — although 
discretionary. 

An  order  of  reference  is  an  order  affecting  a  substantial  right,  as  the  mode 
of  trial  of  an  action,  whether  by  jury  or  by  referee,  is  a  matter  of  sub- 
stance, and  such  an  order  is  appealable  to  the  General  Term. 

Inhere  an  action  is  referable,  whether  it  shall  be  referred  or  not  is  a 
matter  of  discretion,  and  an  order  i-efusing  a  reference  is  not  reviewable 
here. 

Argued  May  29,  1877 ;  decided  June  5,  1877.) 

Appeal  from  oixJer  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  an  order  of 
Special  Term  referring  this  action.  (Reported  below,  10 
Hun,  304.) 

This  action  was  upon  an  account  for  professional  services 
Tendered  by  i)laintiff  as  attoniey  for  defendant  The  order 
of  rcfei*ence  was  granted  upon  an  affidavit  that  the  trial 
would  involve  the  examination  of  a  long  account 
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Amasa  J,  Parker,  for  the  appellant.  Where  a  case  does, 
not  show  that  the  General  Term  exercised  its  discretion  oa 
the  merits  exclusively,  but  based  its  decision  on  a  question, 
of  power  or  law,  an  appeal  will  lie  to  this  court.  (JSq,  L, 
Ins.  Soc.  V.  Stevens  J  63  N.  Y.,  343;  Han.  Iiis.  Co.  v.  Tomlinsonr 
58  id.,  216;  TUlon  v.  Beecher,  59  id.,  1J6;  HamUy.  JfteUsy 
53  id.,  331;  Campbell  v.  Seaman,  63  id.,  682;  De  Leamosas 
V.  DeLeamx)sa$,  62  id.,  619;  Lefler  v.  Field,  52  id.,  622y 
Holyohe  v.  AdariM,  59  id.,  231;  While  v.  McLean,  57  id.^ 
671;  Mayer  v.  Cullen,  54  id.,  397.)  The  action  was  refer- 
able,    {WeMi  V.  Darragh,  52  N.  Y.,  592.) 

Samuel  Haiid,  for  the  respondent.  The  discretion  of  the 
General  Term  having  been  exercised  in  reversing  the  order 
of  reference,  its  action  was  final.  {Godfrey  v.  Ins.  Co.,  12 
Abb.  [N.  S.],  250;  Goodyear  v.  Brooks,  2  id.,  276;  4  Robt., 
682;  Wheeler  v.  Falconer,  7  id.,  45;  Livermme  v.  Bahybridge^ 
56  N.  Y.,  72;  Han.  Ins.  Co.  v.  TomUnson,  58  id.,  215,- 
Welsh  V.  Darragh,  52  id,,  592.)  The  order  of  reversal  wa» 
right  (Evans  v.  KaXbfidscli,  16  Abb.  [N.  S.],  13.)  It  was 
the  right  and  duty  of  the  General  Term  to  review  and  cor- 
rect the  exercise  by  the  Special  Term  of  its  discretion  in 
making  the  order  of  reference.  {Goodyear  v.  Brooks,  2  Abb,. 
fN.  S.],  304;  Godfrey  v.  Williamsburgh  F.  Lis  Co.,  12  id.,, 
250.) 

Church,  Ch.  J.  It  is  conceded  that  the  action  is  referable^ 
under  the  statute,  and  whether  it  should  be  refeiTed  or  not 
was  discretionary  with  the  court  below,  and  the  order  is  not 
therefore  appealable  to  this  court.  The  point  insisted  upon 
is  that  the  order  was  not  appealable  to  the  General  Term. 
Section  349  of  the  Code  provides  (among  other  things)  that 
an  order  is  appealable  from  the  Special  to  the  General  Term, 
"  when  it  involves  the  merits  of  the  action,  or  some  part 
thereof,  or  affects  a  substantial  right."  The  question  is- 
whether  this  order  affects  a  substantial  right.  It  is  claimed 
that  a  substantial  right,  within  the  meaning  of  the  Code,  is> 
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an  absolute  legal  right,  and  that  a  matter  which  is  discretion- 
ary is  not  a  substantial  right,  and  hence  not  appealable  ta 
the  Greneral  Term.  Thei-e  ara  judicial  expressions  made 
during  the  earlier  period  of  the  Code  which  favor  this  view, 
but  it  is  an  erroneous  construction,  and  it  has  been  settled 
that  the  General  Term  may  review  orders  that  aflfect  sub- 
stantial rights,  although  discretionary.  Denio,  J.,  in  29  N. 
Y.,  418,  in  defining  a  substantial  right  distinguished  it  from 
a  mci'ely  formal  matter  or  right.  It  is  only  necessary  that 
the  oixler,  to  be  appealable,  must  affect  a  substantial  interest 
—  a  matter  of  substance  and  not  of  mere  form  —  and  it  may 
be  such  an  order,  and  yet  be  discretionary.  The  Code  in 
section  11,  sub.  4,  recognizes  that  an  order  affecting  a  sub- 
stantial right  may  be  discretionary  by  providing  that  aa 
appeal  will  lie  to  the  Court  of  Appeals  in  ceiiiain  cases  from 
an  order  affecting  a  suhstimtial  right  **  not  involmng  any  ques- 
tion of  dMcretum.'^  It  has  been  urged  that  as  the  Court  of 
Appeals  will  not  review  a  disci-etionary  order  under  the  3d 
sub.  of  the  11th  section,  providing  for  an  appeal  to  that 
court  from  a  final  order  in  a  special  proceeding  "  affecting  a 
mbstanlial  right^^  without  the  qualifying  words  employed 
in  sub.  4,  above  quoted,  the  Greneral  Teim  has  therefore  no 
power  to  review  a  disci'etionary  order  under  section  349, 
where  the  same  words  are  used.  The  answer  to  this  is  that 
the  Court  of  Apj^eals  refrain  from  reviewing  such  ordera 
when  discretionary,  not  from  any  prohibition  implied  by  the 
words  sub&taniial  rights  but  from  the  constitution  and  func- 
tions of  the  court  as  an  appellate  tribunal  restricted  to  a 
review,  of  questions  of  law  only.  While  the  general  and 
special  terms  of  the  Supreme  Court  ai*e  but  different  parts 
of  the  same  court  of  equal  original  jin*isdiction,  and  the 
former  can  review  and  correct  oixlers  made  by  the  latter, 
whether  discretionary  or  not,  provided  they  affect  matters 
of  substance.  {Howell  v.  Mills,  63  N.  Y.,  322.)  The 
question  involved  below  was  a  right  to  a  trial  by  jury  or 
referee,  and  whether  the  parties  should  have  the  controversy 
determined  by  one  tribunal  or  the  other,  was  a  matter  of 
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substance  and  hence  appealable,  although  the  court  had 
power  m  the  exercise  of  its  discretion  to  order  either  mode 
of  trial.  The  constitution  of  the  tribunal,  the  mode  of  trial, 
the  effect  of  the  verdict  and  the  mode  and  grounds  of  review 
are  entirely  unlike,  and  affect  substantial  interests  of  the 
parties  to  the  action.  The  constitution  has  protected  the 
right  of  trial  by  jury  in  a  cei*tain  class  of  cases,  and  as  to 
othera  the  statute  peimits  a  reference.  A  reference  is  not  an 
absolute  right  in  any  case.  Whether  the  coui-t  will  exercise 
the  power  confeiTed  of  referring  any  action  which  the  statute 
authorizes  to  be  i*eferred,  depends  upon  all  the  ciix^umstances 
of  the  case,  and  the  exercise  of  the  power  in  a  given  case  is 
clearly  reviewable  by  the  General  Term,  but  not  by  this 
court. 

The  appeal  to  this  coui*t  must  therefoi*e  be  dismissed. 

All  concur,  except  Rapallo,  J.,  absent 

Appeal  dismissed. 


Bridget  Lambert,  Administi-atrix,  etc..  Respondent,  v.  The 
Statex  Island  Railroad  Company,  Appellant 

The  anchoring  of  a  vessel  in  an  unsafe  and  improper  place  is  a  negligent 
act,  and  if  she  is  run  into  and  injured  by  another  vessel,  or  if  persons 
in  charge  of  her  are  injured,  and  the  improper  anchorage  was  a  proxi- 
mate cause  of  the  injuiy,  no  action  lies  against  the  owner  of  the  collid- 
ing vessel. 

In  the  absence  however  of  a  statutory  or  other  regulation  on  the  subject 
the  court  cannot  determine,  as  a  question  of  law,  that  a  particular  place 
of  anchorage  is  unsafe  and  improper,  but  it  is  a  question  of  fact  for  the 
jury. 

The  anchoring  of  a  sailboat  in  New  York  harbor  with  a  light  set,  on  a 
night  not  dark,  and  when  a  light  can  be  seen  for  miles,  at  a  place  known 
by  those  in  charge  to  be  in  the  customary  track  of  a  ferry-boat,  is  not 
negligence  per  ae. 

The  regulation  of  the  harbor  masters  of  New  York  harbor  providing  that 
no  vessel  shall  anchor  within  certain  prescribed  limits  does  not  apply 
to  small  sail  or  row  l)oats. 

Bo  also,  the  pro\i8ion  of  the  Revised  Statutes  (1  R.  8  ,  685,  }  12),  reciuir- 
ing  the  master  of  a  vessel  at  anchor  in  the  night  time  to  cause  a  light 
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to  be  shown  in  her  rigging,  at  least  twenty  feet  above  her  deck  and 
from  her  taffrail,  does  not  apply  to  a  small  open  undecked  sailboat, 
having  no  rigging  twenty  feet  above  the  place  where  a  deck  wotdd 
be,  if  it  had  one. 
It  geema  that  a  non-compliance  by  a  vessel  at  the  time  of  a  collision  with 
statutory,  or  other  regulations  prescribed  by  competent  authority 
intended  to  prevent  coUiMon,  is  prima  facie  evidence  of  negligence,  and 
it  is  a  reasonable  presumption  that  it  was  a  contributory  cause  of  the 
disaster. 

(Submitted  May  25, 1877 ;  decided  June  5, 1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Coui-t  in  the  second  judicial  department  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  death 
of  Charles  Lambert,  plaintiff's  intestate,  alleged  to  have  been 
caused  by  defendant's  negligence. 

On  the  evening  of  September  9th,  1874,siiid  Lambert  and 
one  Charles  Thom^ison  stai-ted  on  a  fishing  excuraion  down 
New  York  bay;  they  were  in  a  small  undecked  sail-boat;  on 
arriving  at  a  point  off  the  north-westerly  point  of  Governor's 
Island,  from  100  to  250  yards  distant  from  it,  they  came  to 
anchor,  finding  they  could  proceed  no  further  on  account  of 
the  tide.  According  to  plaintiff's  testimony,  they  had  an 
ordinary  signal  lanteiTi,  which  they  fastened  in  front  of  the 
mast,  the  flame  of  which  was  a  little  above  the  gunwale  of 
the  boat;  the  night  was  not  dark,  and  a  light  could  be  seen 
for  miles.  The  place  where  they  anchored  was,  as  Lambert 
and  Thomjjson  knew,  within  the  customary  route  of  defend- 
ant's ferry-boats,  plying  between  Staten  Island  and  New 
York;  the  tnick  of  the  boats  vai-ied,  however,  from  300  to 
500  feet.  A  short  time  after  the  boat  came  to  anchor,  one 
of  the  defendant's  ferry-boats,  the  Middletown,  came  along, 
ran  into,  cajisized  and  simk  the  said  boat,  and  Lambert  was 
drowned.  Two  passengera  on  boai'd  the  feny-boat,  testified 
that  they  saw  the  light  when  about  600  or  700  feet  distant. 
The  evidence  as  to  the  position  of  the  light,  and  as  to  whether 
it  could  be  seen  in  time  from  the  ferry-boat,  yn\s  conflicting, 
The  ferry-boat  was  nnming  at  an  imusiuil  rate  of  speed. 
SicKELS.  —  Vol.  XXV.        1  i 
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Defendant's  counsel  moved  for  a  nonsuit,  which  was  denied^ 
and  said  counsel  duly  excepted.  Said  counsel  requested  the 
com-t  to  charge  the  jury  **  that  if  they  find  tlrnt  the  said  boat 
was  anchored  m  a  place  prohibited  by  the  regulations  to  be 
iLsed  as  a  place  of  anchoi'age,  and  that  its  being  so  anchored 
contributed  to  the  collision,  they  must  find  for  the  defendant." 
Also,  that  if  they  find  that  the  failure  to  exhibit  a  light  at 
least  twenty  feet  above  the  deck,  and  from  the  tslffrail,  con- 
tributed to  the  collision,  they  must  find  for  the  defendant. 
The  coiu't  refused  so  to  charge,  and  said  counsel  duly  excepted* 

Fm-ther  facts  appear  in  the  opinion. 

James  McNdmee  and  Julien  T,  Davtes,  for  the  appellant. 
The  plaintifl^s  w^ere  guilty  of  contributoiy  negligence  in 
anchoring  where  they  did  without  giving  adequate  notice  of 
their  location,  and  in  failing  to  secure  their  own  safety  when 
apprised  of  impending  danger.  {Beck  v.  ^.  li.  Ferry  Co.^  6 
Rob.,  82;  Braum  v.  N.  Y.  C.  R.  R.  Co.,  32  N.  Y.,  601  j 
Owen  V.  H.  R.  R.  R.  Co.,  35  id.,  516;  The  Steamboat  Nep- 
tune, Olcott,  493;  Halderman  v.  Bechwith,  4  McL.,  29 1*^ 
SchencJc  v.  Steamboat  Tremant,  1  Bonp,  60;  Wilds  v.  H.  R, 
R.  R.  Co.,  24  N.  Y.,  432;  29  id.,  315;  Bernard  v.  R.  &  S. 
Ji.  R.  Co.,  1  Abb.  Ct.  App.  Dec.,  134;  IMeij  v.  JEarle,  30 
N.  Y.,  208;  Baxter  v.  T.  d  B.  R.  R.  Co.,  41  id.,  506;  Rey- 
nolds V.  N.  Y.  C  &  H.  R.  R.  R.  Co.,  58  N.  Y.,  250.)  The 
ordinary  rules  of  navigation  are  binding  on  fishing  vessels 
everywhere  as  well  as  upon  other  vessels.  ( The  Schooner 
Summit,  2  Curtis,  150;  The  Steam  Ferry-boat  Hudson,  5 
Bene.,  208;  The  Fxchange,  10  Blaich,,  171-,  The  Steamboat 
Relief,  Olcott,  106;  The  Schooner  Marcia  Tribou,  2  Sprague, 
17;  Stront  v.  Foster,  1  How.  [U.  S.],  89;  The  Scioto,  2 
Ware,  366;  The  Steamboat  Neio  Jersey,  Olcott,  415;  War- 
ing V.  Clark,  5  How.  [U.  S.J,  465.)  Plaintiffs  were  bound 
to  place  a  light  on  their  boat  in  a  position  where  it  could  be 
seen.  {Culbertson  v.  Shaw,  18  How.  [U.  S.],  587;  dishing 
V.  Ship  John  Fi'aser,  21  id.,  189;  Lenox  v.  Winisimmet  Co., 
1  Sprague,  160;   The  Victoria,  3  W.  Rob.,  50;  Bminerdv. 
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Steamer  Worcestei\  Di«t.  of  Conn.,  Aug.,  1856;  The  Santa 
Clans,  1  Blatth.,  370;  T/ie  City  of  N.  Z.,  8  Blatch.,  198^ 
Simpson  v.  Hand,  6  Whart.,  324;  The  Leo,  11  Blatch..  225j 
Train  v.  Steamboat  NorUi  Am.,  2  N.  Y.  [L.  Obs,],  67;  2  R. 
S.  [5th  eel.],  950.)  A  violation  of  the  poi;;t  regulations^ 
although  plaintifis  were  ignorant  of  them,  was  negligence 
that  pi-ecluded  a  recoveiy.  {ONeil  v.  Sears,  2  Spragiie,  52^ 
Steatnboat  So,  Belle,  1  Newberry,  461;  The  Neto  Jersey ^ 
Olcott,  ;  Waring  v.  Clark,  5  How.  [U.  S.],  441,  415j 
Tlie  New  York  v.  Ilea,  18  id.,  223;  21  id.,  187;  Fitch  y. 
Livingston,  4  Sandf.,  492;  The  ship  Chancellor,  4  Bene.,  158;. 
The  Pennsylvania,  19  Wal.,  136;  Jetter  v.  JV.  Y.  &  IL  li. 
Ji.  Co.,  2  Kcyes,  154;  Beiseigd  v.  N  Y.  C  li.  R.  Co.,  14 
Abb.  Pi-.  [N.  S.],  29.) 

William  W.  Goodrich,  for  the  respondent.  The  pilot- 
house was  not  the  proper  place  for  the  look-out.  {St.  John 
V.  Paine,  10  How.,  557;  Newton  v.  Stebbins,\i\.,  586;  Ward 
V.  Tlie  Ogdensbtirgh,  5  McL.,  622;  1  Newb.,  139;  Haney  v» 
Bait.  Steam  Packet  Co.,  23  How.,  287;  The  Governor,  Abb. 
Ady.,  108.)  The  steamboat  was  proceeding  at  an  improper 
r«ite  of  speed.  (1  R  S.,  685,  m.  p.,  §  10;  Wai*d  v.  2726  -4* 
Bossiter,  6  McL.,  63;  Newton  v.  Stebbins,  10  How.  [U.  S.],. 
586;  McCi-eady  v.  Goldsmith,  18  id.,  89;  Ward  v.  The 
Fashion,  6  McL.,  152;  Ward  v.  The  M.  Donsman,  id.,  231^ 
The  No.  Indiana,  3  Blatch.,  92.)  Plaintiff's  intestate  used 
all  efforts  he  could  be  expected  to,  to  avoid  the  collision. 
{The  Genesee  Chief.  12  How.  [U.  S.],  443;  3  Blatch.,  92^ 
Fashion  v.  Ward,  6  McL.,  152.) 

Andrews,  J.  The  evidence  was  sufficient  to  authorize 
the  submission  to  the  jurj''  of  the  question  of  the  negligence 
of  the  i^ersoas  in  charge  of  the  Middletorcn.  There  was. 
much  conflict  in  the  testimony  as  to  the  position  of  the  light 
on  the  8ail-lK)at  and  as  to  the  point  whether  it  could  have 
l)eon  seen  from  the  Middletown  in  time  to  have  avoided  the 
collision,  and  also  as  to  the  speed  of  the  feiTy-boat.     It  was. 
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the  province  of  the  juiy  to  deteimine  the  disputed  questions 
of  fact,  and  to  pass  upon  the  credibility  of  the  witnessea 
The  evidence,  on  the  pai-t  of  the  plaintiff,  tended  to  show 
that  the  Middletown  was  proceeding  at  an  unusual  rate  of 
3][)eed,  and  that  the  light  on  the  sail-boat  was  seen  by  persons 
on  the  feny-boat  in  time,  if  it  had  been  observed  by  the 
lookout  on  that  vessel,  to  have  prevented  the  disaster.  It 
"was  the  plain  duty  of  the  master  of  the  Middletown  to  keep 
a  vigilant  lookout  from  his  vessel,  and  to  exercise  great 
oaution  under  the  circumstances.  The  jury  have  found  that 
there  was  negligence  on  the  part  of  the  Middktcnvny  and 
with  this  finding  we  cannot  interfere. 

The  principal  questions  in  the  case  arise  in  respect  to  con- 
tributory negligence  of  the  persons  in  charge  of  the  sail-boat, 
and  upon  exceptions  taken  by  the  defendant  to  the  refusal  of 
the  judge  to  charge  ceitain  propositions  presented  by  the 
defendants'  counsel  bearing  upon  the  point.  The  negligence 
of  the  deceased  is  claimed  to  consist,  firet,  in  anchoring  the 
sail-boat  at  the  place  where  she  was  anchored;  second,  in 
omitting  to  exhibit  a  proper  light,  and  third,  in  not  making 
proper  efforts  to  avoid  the  collision  when  the  danger  was 
apparent.  Leaving  out  of  view  the  regulation  of  the  lK)ard 
of  harbor  masters  in  respect  to  the  anchorage  of  vessels,  the 
question  whether  the  anchoring  of  the  sail-bocit  at  the  place 
where  she  was  anchored,  wtis  an  improper  and  negligent  act, 
Tvas  one  of  fact  and  not  of  law,  and  to  be  determined  by  the 
jury  upon  all  the  circumstances  of  the  case.  The  anchoring 
of  a  viBssel  at  an  inisafe  and  improper  placB  is  a  negligent 
act,  The  Marcia  Tnbon,  (2  Spraguo,  17);  T/ie  Scioto,  2 
Ware,  366);  Strout  v.  Foster,  (1  How.  [U.  S.],  89),  and  if 
the  vessel  so  anchored  is  run  into  and  injured  by  another 
vessel,  and  the  improper  anchorage  Was  a  proximate  cause 
of  the  injury,  no  action  upon  the  principles  of  the  common 
law  lies  to  recover  compensation.  And  the  ssmie  rule  pre- 
vents a  recovery  for  a  personal  injury  to  lici-sons  in  charge 
of  the  anchoi-ed  vessel  resulting  from  the  collision.  But  in 
the  absence  of  a  statutory  or  other  regulation  on  the  subject, 
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the  court  ciuiiiot  detenniiie,  as  a  question  of  law,  that  a  par- 
ticular place  of  anchorage  is  unsafe  and  improper. 

In  this  case  it  is  alleged  that  it  was  negligence  in  those  in 
charge  of  the  sail-boat  to  anchor  at  night  in  the  customary 
path  of  the  ferry-boat.  The  place  of  the  collision  was  from 
100  to  250  feet  off  the  noilh-westerly  point  of  Governor's 
Island,  and  the  Staten  Island  ferry-boats  were  accustomed  to 
pass  this  point  on  their  trips,  within  a  track  which  varied,  as 
some  of  the  evidence  tends  to  show,  from  300  to  500  feet  in 
width,  and  this  was  kno\\ii  to  Thompson  and  the  deceased. 
But  the  feny-boat  had  no  right  to  the  exclusive  use  of  this 
part  of  the  channel.  The  sail-boat  could  lawfully  use  it,  and 
anchoring  there  to  await  a  favorable  turn  in  the  tide,  with  a 
light  set,  on  a  night  not  dark,  and  when  lights  could  be  seen 
for  miles,  was  not  ^r  se  negligence. 

It  is  claimed  however  by  the  defendant  that  anchoring  in 
that  place  was  forbidden  by  the  rules  and  regulations  of  the 
harbor  mas^ters.  These  rules  provide  that  no  vessel  shall  be 
anchored  within  ceilain  specified  limits,  and  there  is  some 
evidence  to  show,  although  the  fact  is  very  doubtful,  that  the 
sail-boat  was  anchored  within  the  prohibited  district. 

The  defendant  requested  the  court  to  charge  the  jury 
''that  if  they  find  that  the  sail  boat  was  anchored  in  a  place 
prohibited  by  the  regulations  to  be  used  as  a  place  of  anchor* 
age,  and  that  its  bemg  so  anchored  contributed  to  the  colli- 
sion, they  must  find  for  the  defendant."  The  court  refused 
to  charge  as  requested,  and  the  defendant  excepted.  It  was 
decided  by  the  com-t  in  Hoffman  v.  Union  Ferry  Go.  (47  N. 
Y.,  176),  that  the  mere  fact  that  a  vessel  injured  by  a  collision 
in  the  night  time,  did  not,  at  the  time,  carry  or  exhibit  the 
lights  required  by  the  act  of  Congress,  was  not  conclusive 
evidence  of  negligence,  and  did  not  preclude  a  recoveiy  for 
the  injmy  sustained;  and  the  non-suit  granted  on  the  trial 
was  set  aside.  But  a  non-compliance  by  a  vessel,  at  the  time 
of  a  collision,  with  statutory  or  other  regulations  pit^scribed 
by  competent  authority  intended  to  pi-event  collisions,  is 
2)rima  facie  evidence  of  negligence,  *♦  and  it  is  no  nioi-e  than 
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a  reasonable  presumption  that  the  fault,  if  not  the  sole  cause, 
was  at  least  a  contributory  cause  of  the  disaster.''  (The 
Pennsylvania,  19  WaL,  136;  Hoffman  v.  Union  Fen^j  Co.y 
^ujpra.     The  Ship  Cliancellor^  4  Benedict,  158.) 

But  the  defendant's  difficulty  on  this  bi'anch  of  the  case  is, 
that  the  regulation  of  the  harbor  mastei^,  to  which  we  are 
referred,  does  not  by  fair  construction,  having  in  view  the 
authority  possessed  by  them  under  the  act  Chap,  487,  Laws 
of  1862,  in  pursuance  of  which  the  regulations  pmijort  to 
have  been  made,  apply  to  small  boats,  such  as  the  sail  boat  in 
question.  The  word  vessel  is  used  in  the  regulation,  and  in  com- 
mon parlance,  small  row  boats,  or  sail  boats,  are  not  included 
in  this  designation,  and  a  reference  to  the  act  of  1862  will  show 
that  the  powere  confeiTed  upon  the  hai'bor  masters  relate  to  the 
control  of  the  wharves  and  piers,  and  the  regulation  of  vessels 
engaged  in  foreign  and  domestic  commei'ce,  and  tugs,  barges 
and  lighters.  We  do  not  intend  to  define  the  limit  of  their 
powers,  but  we  are  of  opinion  that  the  word  vessel  in  the  regula- 
tion cannot  be  construed  in  its  widest  signification  so  as  to 
include  the  small  sail  and  row  boats  which  threng  the  harbor  of 
New  York.  (See  Farmer  J  Delight  v.  Laif^rence^  5  Wend., 
564.)     This  request,  therefore,  was  properly  refused. 

The  alleged  negligence  in  i^^ect  to  the  omission  of  the 
sail  boat  to  show  a  light,  was  the  subject  of  much  controversy 
on  the  trial.  The  master  and  crew  of  the  Middletown  testi- 
fied that  there  was  no  light  fonvard  on  the  sail  boat,  and  that 
no  light  was  visible  imtil  the  moment  of  the  collision,  and  that 
the  light  at  the  time  was  in  the  bottom  of  the  boat. 
Thompson,  on  the  other  hand,  who  was  in  the  sail  boat, 
testified  that  a  lantern  was  placed  forward  of  the  mast,  upon 
one  of  the  seats,  and  in  a  position  where,  as  other  witnesses, 
passengers  on  the  MiddMoum^  testified,  it  could  be  plainly 
seen  from  that  vessel  in  time  to  have  prevented  this  disaster. 

The  defendant's  counsel  asked  the  couii;  to  charge  the  jury^ 
**  that  if  they  find  that  the  failure  to  exhibit  a  light  at  lesist 
twenty  feet  above  the  deck,  and  from  the  taffniil,  contrib- 
uted to  the  collision,  they  must  find  for  tlie  defendant."  The 
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coiu*t  i-efused  to  charge  this  proposition,  and  the  defendant 
excepted.  Section  12,  title  10,  chapter  20,  part  1  of  the  Revised 
Statutes  provides  that  whenever  any  vessel  navigatmg  that 
part  of  the  Hudson  river  north  of  the  battery,  or  navigating 
Lake  Champlain  '*  shall  be  at  anchor  in  the  night  time  the 
master  of  such  vessel  shall  cause  her  peak  to  be  lowei*ed,  and 
shall  cause  a  good  and  sufficient  light  to  be  shown  in  some 
part  of  her  rigging  at  least  twenty  feet  above  her  deck^  and 
from  her  taffiiul,  imder  a  penalty  of  fifty  dollars,  etc.'^  This 
provision  was  by  chapter  314  of  the  Laws  of  1829  extended 
and  applied  to  the  harbor  and  bay  of  New  York.  The  sail 
boat  did  not  have  a  light  as  provided  in  this  statute,  and  we 
think  the  statute  does  not  apply  to  a  boat  of  this  description. 
The  sail  boat  was  open  and  undecked,  and  it  had  no  rigging 
twenty  feet  above  the  deck,  or  above  the  point  where  the 
deck  would  have  been  if  it  had  been  construct^  with  one. 

It  api^eai's  by  reference  to  the  other  provisions  of  the  title 
of  the  Revised  Statutes  containing  the  section  referred  to,  that 
the  legislature  was  dealing  with  vessels  engaged  in  the  business 
of  navigation,  and  the  conditions  imposed  in  section  12  are  not 
such  as  can  usually  be  complied  with  by  the  small  sail  or  row- 
boats  used  on  rivers  and  lakes,  or  in  the  bay  of  New  York. 

The  statutes  of  the  United  States  require  that  **  open  boats 
when  at  anchor  or  stationary  shall  exhibit  a  bright  white 
light,"  (U.  S.  R.  S.,  822,  rule  13,)  and  there  is  no  other 
requirement  on  the  subject.  If  the  testimony  on  the  part  of 
the  plamtiff  was  true,  this  was  complied  with,  and  there  is  no 
other  statute  applicable  to  the  case. 

The  jury  have  negatived  the  claim  that  the  persons  in  the 
siiil  boat  were  negligent  in  not  cutting  the  anchor  rope,  and 
it  was  for  the  jiury  to  say  whether  under  the  circmnstances 
they  did  all  that  could  have  reasonably  been  required  of  them 
to  avoid  the  collision. 

We  think  there  was  no  error  committed  on  the  trial,  and 
that  the  judgment  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 
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John  Hays,  et  al.,  Administrators,  etc.,  v.  Calvin  Miller, 

Appellant. 

In  an  actioa  for  neglii^ence,  where  the  circuniBtances  are  such  that  men 
of  ordinary  prudence  and  discretion  might  differ  as  to  the  character  of 
the  act  complained  of»  the  question  of  negligence  is  one  of  fact. 

Where  a  referee  in  an  action  for  negligence,  instead  of  passing  upon  the 
question  directly  as  one  of  fact,  makes  special  findings  of  the  circum- 
stances, and  from  these  finds  negligence  as  a  conclusion  of  law,  it  is  not 
the  duty  of  this  court  to  decide  as  matter  of  law,  whether  or  not  the 
facts  found  establish  negligence.  In  such  case  a  finding  of  negligence 
as  a  fact,  is  essential  to  the  conclusion  reached  by  the  referee,  and  will 
be  assumed  in  support  of  the  judgment,  provided  there  is  any  evidence 
upon  which  it  could  have  been  predicated. 

T>efendant,  in  an  unusually  dry  summer  season,  set  fire  to  various  log 
heai»  upon  his  fallow,  adjoining  the  woodland  of  H.,  plaintiff's  intestate. 
The  faJlow  was  covered  with  old  logs,  stumps  and  other  combustible 
material,  extending  to  the  line  of  H.;  defendant's  ground  was  also  cov- 
ered with  muck,  which,  at  that  season,  was  itself  combustible.  The 
day  before  the  fire  was  set,  there  had  been  a  heavy  shower,  and,  at  the 
time,  it  looked  like  rain ;  it  came  off  dry  and  hot,  and  a  wind  springing 
jap,  in  spite  of  aU  due  exertions  on  the  part  of  defendant  and  his 
employees,  the  fire  extended  to  plaintiff's  lands.  In  an  action  to  recover 
the  damages,  hdd,  that  the  evidence  was  sufficient  to  sustain  a  finding 
of  negligence. 

(Argued  May  21, 1877;  decided  June  12, 1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiffs,  entered  upon  the  report  of 
a  referee.     (Reported  below,  6  Hmi,  320.) 

This  action  was  brought  to  recover  damages  for  injiuies  by 
fire  to  the  lands  of  Patrick  Hays,  plaintiffs'  intestate,  alleged 
to  have  been  caused  by  the  negligence  of  defendant.  The 
facts  as  fomid  by  the  referee  in  his  report,  were  substantially 
as  follows: 

Defendant  and  .  Hays  OT^Tied  adjoining  lands  in  the  town 
of  Stockholm,  St.  Lawrence  county.  Defendant's  land 
was  burned  over  about  the  yeai  1863,  leaving  some  logs 
and  **  chunks "  of  logs   on  the  ground,    which   had  been 
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pUed  up  in  heaps  previously  to  the  time  of  setthig  the  fire 
complained  of.  Some  old  chmik  heaps  were  within  a  few 
rods  of  Hays'  land,  and  the  ground  was  partially  covered 
with  dry  grass  and  grass  stubble,  old  chunks  and  logs, 
and  stumps,  and  brush  (partly  scattered  and  some  picked 
up),  extended,  with  intei-vening  spots  of  grass  and  wil- 
low bushes,  nearly  to  Hays'  line.  The  grass  had  been 
mowed  up  to  within  some  five  or  six  rods  of  the  line,  and 
from  the  stubble  of  the  mowed  gi'ass  to  the  line  were  some 
scattering  old  logs,  stumps  and  chimks,  with  mnnown  grass 
among  the  willows.  On  Hays'  side  of  the  line  the  land  was 
mostly  timbered.  Portions  of  an  old  log  fence  remained 
upon  the  line,  and  some  tree  tops,  from  trees  cut  on  Hays' 
land,  were  near  the  line,  on  Hays'  side  of  it.  Five  log  or 
chunk  piles  were  on  defendant's  land,  from  22  to  25  rods 
from  the  line.  The  land  where  those  heaps  were,  and  for  a 
considerable  distance  on  both  sides  of  the  line  aforesaid,  and 
the  timbered  land  aforesaid,  was  low,  swampy  land,  having 
a  muck  surface  from  one  inch  to  two  and  a  half  feet  in  depths 
which  was  combustible  in  dry*  weather. 

On  the  13th  day  of  August,  1870,  defendant  set  fire  to  the 
five  heaps  above  specified,  for  the  purpose  of  burning  them, 
and  clearing  his  land.  The  season  had  been  excessively  dr}\ 
and  the  muck  and  other  combustible  material  had  become^ 
and  up  to  the  day  previous  to  the  setting  of  the  fire  had 
been,  extremely  dry.  On  the  12th  day  of  August,  rain  fell 
during  the  forenoon  quite  hard  from  one  hour  and  a  half  to 
two  houi^s — so  much  that  in  the  neighborhood  water  stood 
in  gutters  and  ditches  and  in  puddles  in  the  road.  The  raiiii 
did  not  continue  in  the  afternoon  of  the  12th,  but  during  the 
morning  of  the  13th  it  threatened  more  rain,  and  was  misty 
and  sprinkled,  and  there  was  then  no  wind  of  any  conse- 
quence. The  rain  was,  however,  insufficient  to  prevent  fire 
from  burning  in  the  ground,  or,  after  a  short  period  of  dry- 
ing, to  prevent  it  running  ui)on  its  surface.  On  the  14th, 
the  weather  became  hot  and  dry,  and  the  fire  burned  in  the 
muck  and  other  combustibles,  the  wind  rising  toward  even- 
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iiig.  On  the  15th,  the  wind  increased  and  biew  very  hard, 
and  carried  the  fire,  set  as  aforesaid,  across  the  intervening 
land,  from  point  to  point,  and  on  to  said  Hayes'  land,  caus- 
ing the  injuiy  complained  of.  On  the  13th,  the  defendant 
worked  at  the  fire,  putting  up  the  heaps  and  clearing  his 
land,  and  after  the  wind  began  to  blow  and  the  fire  com- 
menced to  run,  did  all  in  his  power  to  prevent  the  fire  from 
getting  into  Hays'  laud 

Upon  the  settlement  of  the  case,  the  refei*ee  found  the 
following  additional  facts : 

That  the  adjoining  lands  of  the  parties  were  low,  wet, 
swamp  lands,  upon  which,  in  ordinary  seasons,  the  water 
stood  until  late  in  the  summer  season.  That  the  only  prac- 
ticable way  of  clearing  defendant's  land  from  the  logs,  chunks, 
bushes,  stumps  and  heai>s,  composed  of  such  material,  which 
were  upon  such  land,  was  by  the  use  of  fire  to  consume  the 
same  thereon,  and  that  this  was  the  manner  of  clearing  such 
land  practiced  in  the  vicinity.  That  defendant  set  said  fii*e 
at  the  time  and  place  aforesaid  in  good  faith  for  the  purpose 
of  clearing  said  land,  and  without  any  intent  to  injure  said 
Hays  or  his  land,  or  any  other  person  or  property,  and  that 
at  the  time  it  was  quite  dai*k  and  misty  and  the  defendant 
had  reason  to  believe  it  would  rain.  That  before  setting 
said  fire  said  defendant  dug  down  into  the  muck  near  said 
heai^s  so  fired,  and  upon  compressing  the  muck  in  his  hand, 
squeezed  water  fi*om  the  same.  That  in  attempting  to  set 
fire  to  the  heaps  in  question  August  13th,  1870,  with  matches, 
defendant  tried  to  find  something  dry  on  and  about  the  heaps 
to  use  in  setting  the  same  on  fire,  and  did  not  succeed  in  so 
doing,,  and  only  set  such  fii*e  by  using  shavings  whittled  fmm 
a  piece  of  rail  obtained  for  that  pm'pose;  to  which  respond- 
ent duly  excepted. 

As  matter  of  law  the  referee  found:  That  the  defendant  in 
setting  the  fii*e  complained  of,  and  in  contmuing  the  same,  and 
in  sufiermg  the  same  to  bum  and  spread  at  the  time  and  place, 
and  under  the  circumstances  and  as  sot  forth,  was  guilty  of 
negligence  and  was  liable  to  pay  the  damages  sustained  thereby* 
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Tajjpan  and  Erwin^  for  the  appellant.  The  burden  of 
proving  negligence  was  on  the  plaintiff.  {Clark  v.  Foot^  8 
J.  R,  421;  Stuart  v.  Hawley,  22  Barb.,  619;  Whai-ton's 
Law  of  Ncg.,  §§  421,  867;  Loaser  v.  BucJiannan,  51  N.  Y., 
476;  Calkins  v.  Barger^  44  Barb.,  424;  TaurteUot  v.  Rose- 
brook,  11  Mctc.,  460;  Heinemann  v.  Heard,  62  N.  Y.,  475; 
Lamb  V.  C  &  A,  R.  R.  Co.,  46  id.,  271;  Harvey  v.  DunJap, 
L.  A  H.  Sup.,  193;  ParroU  v.  TT.  F.  &  Co.,  15  Wal.,  524, 
539;  Lansing  v.  /S^cwie,  37  Barb.;  15,  20.)  The  question  of 
negligeiK^e  is  one  of  law  and  fact,  to  be  decided  as  a  question 
of  law  when  the  facts  are  undisputed  or  conclusively  proved. 
(Wharton's  Law  of  Neg.,  §  420;  Foot  v.  Wiswell,  14  J,  R, 
304;  Sexton  v.  Zett,  44  N.  Y.,  430;  Bd.  Co.  Conirs.  v. 
Clark,  15  Alb.  L.  J.,  204;  Im.  Co,  v.  Munsaii,  14  Wal., 
448;  Pleasants  v.  Fant,  22  id.,  120;  Mer.  Bk.  v.  State  Bk., 

10  id.,  637;  Hickman  v.  Jones,  9  id.,   201;  Parks  v.  Ross, 

11  How.  U.  S.,  373;  Hotclikiss  v.  Mosher,  48  N.  Y.,  483; 
Comslock  V.  -^^'^^j  3  Keyes,  357,  360;  Myery.  Amidon,  45 
H.  Y.,  169;  Dougan  v.  C%amj?.  2>-.  Cb.,  6  N.  Y.  Sup.  Ct., 
400,  ;  56  N.  Y.,  1;  Munson  v.  Erie  R.  Co.,  id.  302;  Rerj- 
ndds  V.  JV.  Y.  C.  i&  H.  R.  R.  R.  Co.,  58  id.,  248;  P/iillij>s 
V.  R.  (&  S.  R.  R.  Co.,  49  id.,  177,  182;  57  Barb.,  642;  Ses> 
ton  V.  ZeU,  44  N.  Y.,  430;  M&i^gan  v.  Crocker,  62  id.,  626.) 
Defendant  was  not  guilty  of  negligence  in  setting  his  fallow 
on  fire,  {(flark  v.  Foot,  8  J.  E.,  421;  Stuart  y.  Hawley,  22 
Barb.,  619;  Calkins  v.  Barger,  44  id.,  424;  Webb  v.  R.,  W. 
4&  0.  R.  R.  Co.,  49  id.,  420;  Barnard  y.  Poor,  21  Pick.,  378; 
Batckelder  v.  Heagan^  18  Me.,  32.) 

Samuel  Hand  and  Luther  E.  Wadleigh,  for  the  respon- 
dents. Defendant  was  guilty  of  negligence,  for  which  he  was 
liable  in  starting  the  fire.  (Webb  v.  R.,  (E.  <&  O.  R.  R.  Co., 
49  N.  Y.,  420.) 

Kapallo,  J.  The  question  in  this  case  was,  whether,  in 
the  burning  of  his  fallow,  the  defendant  was  guilty  of  negli- 
gence which  rendered  him  liable  for  the  damage  done  by  the 


116  Hats  et  al.  o.  Millsr. 


Opinion  of  the  Coort,  per  IUpallo,  J. 


spreading  of  the  fire  which  he  set,  to  the  adjoining  timber 
land  of  the  plaintiff's  testator.  The  I'eferee,  instead  of  pass- 
ing upon  this  question  directly  as  one  of  fact,  made  special 
findings  of  the  circumstances  attending  the  burning,  and 
from  these  circumstances  found  as  a  conclusion  of  law  that 
the  defendant  was  guilty  of  negligence,  and  it  is  now  claimed, 
upon  the  pait  of  the  appellant,  that  it  is  the  duty  of  this 
court  to  review  the  conclusions  of  the  referee,  and  decide  a& 
matter  of  law  whether  the  facts  and  circumstances  found  by 
him  establish  that  the  burning  was  conducted  in  an  improper 
or  negligent  manner,  or  at  an  improper  time  or  season,  or 
whether  they  show  that  the  burning  was  prudently  and  skill- 
fully commenced  and  conducted,  and  the  signs  of  the  weather 
were  propitious,  so  that,  as  a  prudent  and  skillful  husband- 
man, the  defendant  was  justified  in  selecting  the  occasion 
which  he  did  for  the  burning,  and  in  the  manner  in  which  he 
conducted  it. 

To  decide  this  question  would  require  a  knowledge  of  the 
business  of  fanning  and  burning  fallows,  which  may  be  pos- 
sessed by  those  experienced  in  such  matters,  but  can  hardly 
be  expected  of  others.  The  I'efei'ee,  in  determining  that  the 
defendant  was  guilty  of  negligence,  must  necessarily  have 
been  of  the  opinion  that,  under  the  circumstances  detailed 
by  him  in  his  report,  and  in  the  additional  findings  inserted 
on  the  settlement  of  the  case,  the  defendant,  m  setting  fire  to 
the  rubbish  on  the  lot  which  he  desired  to  clear,  did  not  use 
that  care  which,  as  a  prudent  man,  skilled  in  the  business 
which  he  undertook,  he  should  have  exercised  to  avoid  injuiy 
to  his  neighbor.  That  finding  was  essential  to  the  conclusion 
I'eached  by  the  refei^ee,  and,  if  not  expressly  stated  in  the 
case,  must,  in  support  of  the  judgment,  be  intended  to  have 
lyeen  made,  provided  there  is  any  evidence  upon  which  it 
could  have  been  predicated.  {Grant  v.  MwsCj  22  N.  Y., 
323;  Caswell  \.  Davis,  58  id.,  223.)  Negligence  is  usually 
a  question  of  fact,  and  especially  so  whenever  men  of  ordi- 
nary prudence  and  discretion  might  difler  as  to  the  character 
of  the  act  under  the  circumstances  of  the  case.     {Thurber  v. 
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Harlem,  It.,  M.  &  F.  li.  R.  Co.,  60  N.  Y.,  831,  per  Allen, 
J.)  Some  act»,  which  the  experience  of  mankind  and  ordin- 
ary common  senne  show  to  be  dangerous,  will  be  recognized 
by  the  courts  as  constituting  negligence,  such  as  jumping  on 
or  off  a  milroad  car  in  rapid  motion,  crossing  a  railroad 
track  without  looking  whether  a  train  is  approaching,  and 
other  acts  of  equally  obvious  imprudence.  So,  the  courts 
will  sometimes  determine  that  a  case  discloses  no  negligence, 
but  such  cases  must  be  very  clear.  Where,  as  said  by  Allen, 
J.,  in  the  case  before  cited  from  60  N.  Y.,  331,  the  circum- 
stances  are  such  that  men  of  ordinary  prudence  and  discre- 
tion might  differ  as  to  the  character  of  the  act  under  the 
circumstances  of  the  case,  the  question  is  one  of  fact,  and 
an  appellate  court  should  not  be  called  upon  to  review  the 
finding  of  a  jury  or  referee. 

In  the  present  case,  the  special  facts  found  by  the  referee, 
and  -the  evidence  in  the  case,  disclose  circumstances  which 
prevent  us  from  holding,  as  matter  of  law,  that  the  defendant 
was  absolutely  free  from  the  imputation  of  negligence,  and 
such  a  holding  is  necessary  to  authorize  the  reversal  of  the 
judgment.  If  from  the  facts  found,  or  from  the  evidence, 
the  referee  might  justly  have  inferred  negligence,  his  conclu- 
sion must  be  sustained.  The  main  facts  found  and  proved 
are,  that  the  lot  which  the  defendant  was  endeavonng  to 
clear  by  burning,  was  covei-ed  with  combustible  material  of 
quite  a  substantial  sort,  consisting  of  logs  and  chunks  of  logs, 
piled  up  in  heaps,  some  of  them  in  proximity  to  the  land  of 
the  plaintiff's  intestate,  and  similar  combustible  material 
extending  neai*ly  to -his  line.  The  season  had  been  unusually 
dry;  the  fire  was  set  in  the  month  of  August.  The  ground 
was  covered  with  muck,  which,  at  that  season,  was  itself 
combustible,  and  the  result  showed  that  after  the  fire  was  set 
and  a  wind  arose,  the  defendant  was  unable,  though  he  used 
all  due  exertions,  to  prevent  the  fire  extending  to  the  plain- 
tiff's  lands;  it  even  spread  through  the  muck  surface.  His 
excuse  was,  that  the  day  before  the  fire  there  had  been  a 
shower,  which  lasted  one  or  two  houi*s,  and  that  there  were 


118  Hats  et  al.  «•  Mnxnm  [Jane^ 

Opinioa  of  the  Ck>ui't»  per  Rapallo,  J. 

appearances  of  more  rain.  Whether  this  was  enough  t(> 
justify  him  in  setting  fire  to  the  stuff  on  his  land,  consider- 
ing  the  dryness  of  the  season,  the  nature  of  the  combustible 
material,  its  proximity  to  the  land  of  the  plaintiff's  intestate, 
and  the  other  circumstances  of  the  case,  were  all  questions- 
to  be  determined  by  persons  experienced  m  such  business^ 
•and  can  hardly  be  disposed  of  as  questions  of  law.  The 
referee  was  evidently  of  opinion  that  the  act  of  the  defend* 
ant  was  negligent  and  imprudent,  and  the  Geneiid  Term 
have  approved  his  finding.  The  elaborate  opmion  there 
delivered  by  Bockes,  J.  {Hay^  Adirir^  v.  Miller,  6  Hun, 
320),  in  which  the  facts  are  fully  stated,  deters  me  from 
going  more  minutely  into  the  case.  I  concur  in  his  judg* 
ment  that  the  question  was,  xmder  the  findings  and  evidence^ 
one  of  fact,  and  that  in  support  of  his  conclusion  the  referee 
must  be  intended  to  have  found  that  the  defendant  did  not 
act  with  due  care  and  prudence.  The  special  findings  are  not, 
in  our  judgment,  sufficient  to  negative  this  conclusion  of  the 
referee,  and  justify  us  in  holding,  as  matter  of  law,  that  his 
judgment  was  erroneous.  If  the  question  were  before  us  as- 
matter  of  fact,  we  might  come  to  a  conclusion  differeut  from 
that  reached  by  the  referee;  but  it  is  only  where  the  judg- 
ment is  reversed  by  the  coiu-t  below  on  questions  of  fact,, 
that  we  are  authorized  to  review  the  case  upon  the  facts. 

The  judgment  must  be  affirmed. 

All  concur,  except  Millea  and  Eabl,  JJ.,  dissenting; 
Chubcu,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 
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TfANcr  CoRDELL,  AdmiuiHtmtrix,  etc.,  Respondent,  v.  The 
New  York  Central  and  Hudson  River  Railroad 
Company,  Appellant. 

A.  railroad  corporation  has  the  right  to  nse  its  own  land  for  any  legitimate 
purpose  in  the  prosecution  of  its  business,  such  a  use  is  not  unlawful  or 
negligent,  although  it  may  obstruct  the  vision  of  those  croeidng  its  tracks. 

The  existence  of  obstructions  preventing  a  view  of  an  approaching  train 

may  have  a  material  bearing,  in  an  action  against  a  i*ailroad  company 

for  negligence  resulting  in  injury  to  one  crossing  its  track,  upon  the 

^  question  of  contributory  negligence,  and  also  upon  the  question  of  the 

degree  of  care  and  vigilance  which  the  defendant  was  bound  to  exercise 

in  the  running  and  management  of  its  trains,  and  in  giving  warning  of 

its  approach,  but  it  cannot  be  an  indepecdent  ground  of  recovery. 

i  Ridicardson  v.  N.  F.  C  R,  R.  Co.  (45  N.  Y.,  846),  and  Mackay  v.  N.  T.  C. 

i  R.R.Co,(2!^  id.,  75)  distinguished. 

It  9eetn8  that  the  fact  that  a  railroad  company  has  complied  with  the 
requirements  of  the  statute  in  the  running  and  management  of  its  trains 
does  not  necessarily,  and  in  all  cases,  relieve  it  from  liability  for  negli- 
gence ;  the  care  necessary  to  be  obsei*ved  is  not  in  all  cases  confined  to 
the  statutory  requirements,  but  depends  uix>n  circumstances. 

It  Beemi  also,  that  where  a  railroad  company  has  placed  obstructions  to 
the  view  upon  its  lands  near  a  farm  crossing,  known  to  be  used  to  some 
extent  by  the  public,  and  where  the  place  is  such  that  one  lawfully 
using  the  crossing  cannot  see,  or  with  ordinary  care  otherwise  discover 
the  approach  of  a  train,  that  the  company  is  required  to  exercise  such 
care  as  will  be  likely  to  warn  of  its  approach,  or  to  so  manage  its  trains 
as  that  it  will  not  be  likely  to  injure  one  so  using  the  crossing. 

^fOUm  V.  N.  F.  a  A  H,  R,  R.  R.  Co,  (66  N.  Y.,  243)  distinguished. 

(Argued  May  25, 1877 ;  decided  June  12.  1877. 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  death 
of  Christopher  B.  Cordell,  plaintiff's  intestate^  alleged  to 
hfive  been  caused  by  defendant's  negligence. 

The  case  is  reported  upon  a  former  appeal  in  64  N.  Y.,  535. 

The  deceased  was  stnick  and  killed  by  a  locomotive 
attached  to  a  train  upon  defendant's  road,  while  attempting 
to  cross  its  tnicks  at  a  place  where  there  was  a  farm  crossing. 
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This  crossing  had  been  included  in  a  highway  laid  out  several 
years  previous,  and  the  public  had  to  some  extent  used  it  as 
a  public  highway.  Defendant  was  engaged  in  laying  a  new 
track,  and  plaintiff's  evidence  tended  to  show  that  the  com- 
pany had  piled  up  on  the  south  side  of  the  tracks,  from  which 
direction  the  deceased  approached  the  tracks,  a  large  quan- 
tity of  material,  such  aa  stumps,  ix>ots,  etc.,  which  had 
accumulated  in  the  progress  of  the  work.  That  this  material 
was  placed  between  the  fence  and  the  tracks,  extending  nearly 
up  to  the  crossing,  and  so  high  as  to  obstruct  the  view  of  any 
one  approaching  the  crossing  from  the  south.  The  coui-t 
submitted  it  to  the  jury  to  deteimine  whether  the  piling  up 
of  this  rubbisl>,  and  pennitting  it  to  remain,  was  negligence, 
and  charged  them  in  substance  that  if  so,  this  was  sufficient 
to  render  defendant  liable,  to  which  defendant's  counsel  duly 
excepted.  The  language  of  the  charge  and  the  further  facts 
are  set  foilh  sufficiently  in  the  opinion. 

Samuel  Hanc ,  for  the  appellant.  The  court  erred  in  sub- 
mitting to  the  jury  the  question  whether  defendant  omitted 
any  act  which  common  prudence  required  to  give  notice  of 
an  approaching  train.  {Bieaeigel  v.  N.  Y.  C  li.  li.  Co.,  40 
N.  Y.,  9,  12,  13;  Griffin  v.  JNT.  Y.  C.  Ji.  Ji.  Co.,  id.,  39,  41; 
Weber  v.  J^.  Y.  C.  Ji.  li.  Co.,  58  id.,  451,  458;  aifr.  Mid. 
li.  Co.,  L.  R.  [5  Q.  B.],  258;  Fllia  v.  G.  W.  li.  Co.,  9  C. 
P.  [Exch.  Ch.],  551.)  It  was  error  to  submit  to  the  jury 
the  question  whether  defendant  peimitted  the  public  to 
use  the  crossing  as  if  it  were  a  highway.  (McUz  v.  iV!  Y,  C 
(&  H.  R.  li.  li.  Co.,  1  Hun,  417;  Nidiolson  v.  E.  R.  Co.,  41 
N.  Y.,  525.)  It  was  error  to  submit  to  the  juiy  the  ques- 
tion whether  the  company  obstructed  the  view  near  the  track 
by  piling  up  obstructions,  etc.,  and  whether  this  was  negli- 
gence. {Blake  v.  Ferris,  1  Seld.,  48;  Pa^^k  v.  New  York, 
4  id.,  22;  Hoffnagle  v.  N.  Y.  C.  R.  R.  Co.,  55  N.  Y.,  608, 
612;  Griffin  v.  N.  Y.  C  R.  R.  Co.,  5  Seld.,  456;  Hume  v. 
N.  Y.  C.  R.  R.  Co.,  47  N.  Y.,  639,  646;  Colky  v.  Westbrook, 
57  Me.,  181.) 
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J.  H.  Clutey  for  the  respondent.  The  question  of  defend- 
ant's  negligence  and  of  the  contributoiy  negligence  of  the 
deceased,  were  questions  of  fact  for  the  jury.  (39  N.  Y.,  61; 
35  id.,  61;  58  id.,  451;  34  id.,  622,  632,  633;  Warner  v.  If. 
T.  a  d  H.  R.  R.  R.  Co.,  44  id.,  465;  Davia  v.  Jf.  Y.  0.  <& 
H.  R.  R.  R.  Co.,  47  id.,  400.) 

Chubch,  Ch.  J.  At  the  first  trial,  the  verdict  was  based 
upon  the  negligence  of  the  defendant  in  not  blowing  the 
whistle  in  approaching  the  crossing  where  the  deceased  was 
killed,  and  upon  the  assumption  that  such  crossing  was  a 
public  traveled  road« 

The  judgment  was  reversed  and  a  new  trial  granted  by  this 
court,  upon  the  point  that  the  question  whether  the  notice 
required  by  the  act  of  1853,  regulating  the  laying  out  of 
public  highways  over  and  across  railroads  was  properly  served, 
should  have  been  submitted  to  the  jury  upon  the  evidence, 
which  was  conflicting.  At  the  last  trial  the  court  decided 
that  the  crossing  was  not  a  public  highway,  for  the  want  of 
the  service  of  a  notice  to  occupants  of  laud  under  the  Revised 
Statutes.  As  the  plaintiff  had  a  verdict,  the  exception  to 
that  decision  is  not  before  us,  nor  is  any  question,  as  to  the 
effect  of  the  statute  of  1853,  upon  the  provisions  of  the 
Revised  Statutes.  It  was  conceded  by  the  defendant  that 
there  was  a  farm-crossing  at  the  place  of  the  accident,  and  it 
appears  that  it  had  been  included  in  a  highway  laid  out  sev- 
eral years  previous,  and  that  the  public  had,  to  some  extent, 
used  it  as  a  public  highway.  The  recoveiy  was  had  upon 
the  negligence  of  the  defendant  and  its  employees  in  placing 
obstructions  ui)on  its  land,  and  in  not  giving  due  and  proper 
warning  or  signals  of  the  approach  of  the  train,  irrespective 
of  the  statutory  requirement  when  crossing  highways.  It 
was  claimed  on  the  part  of  the  plaintiff  that  the  company  had 
piled  up  on  the  south  side  of  the  track  a  large  quantity  of 
stumps,  roots  and  other  material,  which  had  accmnulated  in 
preparing  additional  ti-acks  on  the  north  side;  that  this  mate- 
rial was  pLiced  between  the  fence  and  railroad  track,  and 
SicKELS.— Vol.  XXV.     .  16 
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extended  nearly  up  to  the  crossing,  and  so  high  as  to  obstruct 
the  view  of  anyone  approaching  the  crossing  from  the  south. 
One  of  the  principal  questions  in  the  case  arises  upon  the 
charge  of  the  judge  in  respect  to  the  piling  up  of  this  rub* 
bish  and  permittmg  it  to  remain. 

It  is  claimed  on  the  part  of  the  defendant  that  the  judge 
submitted  it  to  the  jury  to  determine  whether  this  act  on  the 
part  of  the  defendant  was  negligent,  and  if  so,  charged  them 
substantially  that  it  was  sufficient  to  render  them  liable  in 
this  action,  providing  the  plaintiff  was  free  from  negligence 
on  his  part.  I  have  examined  the  charge  with  care,  and  feel 
constrained  to  hold  that  the  learned  judge  intended  to  so 
charge,  and  that  the  jury  must  have  so  understood  the  charge. 
He  said:  **  If  you  find  there  was  this  crossing  with  the  con- 
sent of  the  defendant,  then  I  submit  to  you  whether  it  was 
negligence  to  place  obstructions  so  near  the  track  that  a  per- 
son could  not  see  a  train  until  it  was  upon  him."  *  *  • 
"  Was  it  negligent  in  the  defendant,  when  it  knew  there  was 
a  crossing  which  the  public  were  using,  to  render  it  danger- 
ous by  an  obstruction  to  the  sight?"  After  submitting  the 
question,  whether  it  was  jiegligent  in  omitting  to  give  warn- 
ing by  whistle  or  otherwise,  he  adds:  **  If  you  find  the  com- 
pany guilty  of  negligence  in  either  of  these  respects, 
then  the  next  question  is.  Was  the  deceased  guilty  of 
*' contributory  negligence?"  The  learned  judge  evidently 
intended  to  put  the  right  of  recovery  upon  the  act  of  placing 
obstructions  upon  the  same  footing  as  the  failure  to  give 
necessary  warning,  provided  the  jury  should  find  that  the 
placing  such  obstructions  was  negligent  In  this,  I  think 
the  learned  judge  eiTed.  The  company  had  a  right  to  use 
its  own  land  for  any  legitimate  purpose  in  the  prosecution 
of  its  business.  Such  a  use  cannot  be  said  to  be  unlawful  or 
negligent,  although  it  may  obstruct,  to  some  extent,  the 
vision  of  those  who  cross  the  tiiick.  A  itiilroad  corporation 
has  the  same  right  in  this  i-es^)ect  as  individuals.  They  are 
under  no  legal  obligation  to  refrain  from  using  their  prop- 
erty, because  such  use  may  hinder  the  view  of  travelers. 
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The  compaiiy  was  engaged  iu  excavating  and  preparing  the 
ground  tor  additional  tiucks,  and  might  use  its  own  land  for 
depositing  the  material,  without  rendering  itself  liable  to  an 
action  for  negligence.  The  maxim  that  one  is  bound  so 
to  use  his  own  pro]^)erty  as  not  to  injiu^  others  has  no  appli- 
cation. The  injury  is  remote  and  incidental,  and  not  within 
the  contemplation  of  the  rule.  If  it  was,  the  erection  of 
depots,  tanks,  sheds  or  other  structures  might  render  them 
liable  to  an  action,  if  a  juiy  should  find  that  it  wi\a  negligent 
to  ei'ect  them.  I  am  not  aware  of  any  case  holding  that 
negligence  could  be  predicated  upon  the  lawful  use  of  the 
company's  property. 

The  obstructions  in  this  case  may,  and  perhaps  should^ 
have  had  a  material  bearing  upon  two  questions:  First,  as 
to  the  contributory  negligence  of  the  plaintiff.  If  they  pre* 
vented  his  seeing  the  approaching  ti*ain  mitil  he  anived  at 
the  track,  he  would  not  be  negligent  for  not  seeing  it  before^ 
and  secondly,  the  fact  of  the  existence  of  those  obstructions, 
with  the  other  surrounding  circumstances,  were  proi>er  to  be 
considered*  upon  the  question  of  the  degree  of  care  and  vigi- 
lance which  the  defendant  was  bound  to  exercise  in  the  run- 
ning and  management  of  its  train,  and  in  giving  warning  of 
its  approocH.  It  cannot  be  an  independent  groimd  of  recov- 
ery. No  such  principle  has  ever  been  adjudicated.  Neither 
the  case  of  RicJiardson  v.  N.  Y.  C.  R.  li.  Co.  (45  N.  Y., 
846),  nor  the  case  of  Mackay  v.  N.  Y.  O.  li.  li.  Co.  (35  id., 
75),  so  hold.  In  the  former,  the  members  of  the  court  dif- 
fered in  their  treasons  for  the  judgment,  but  it  was  not  intended 
to  decide  the  principle  contended  for  in  this  case,  and  in  the 
Mackay  (xise  the  wood  was  piled  in  the  public  highway,  and 
the  fact  was  used  upon  the  question  of  contributory  negligence. 
It  was  sti-enuously  insisted,  by  the  counsel  for  the  defendant, 
that  as  the  defendant  was  under  no  statutory  obligation  to 
ring  the  bell  or  sound  the  whistle,  no  action  will  lie.  This 
involves  the  principle  that  if  a  i*ailroad  company  complies 
with  the  requirements  of  the  statute,  they  are  relieved  from 
liability  for  negligence.     As  a  general  rule  this  may  be  true^ 
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but  I  am  not  prepared  to  assent  to  its  universal  application. 
The  omission  to  provide  other  safeguards  at  crossings  than 
those  required,  we  have  held  not  to  be  a  ground  of  negli- 
gence; but  in  the  management  of  its  trains  the  care  neces- 
sary to  be  observed  is  not  in  all  cases  confined  to  the  ^tu- 
tory  reqmrements,  but  depends  upon  circumstances.  A  high 
rate  of  speed  in  a  crowded  city  would  be  regai-ded  as  negli- 
gent. So  the  backing  of  a  train  in  the  night  without  proper 
lights  or  other  means  of  warning.  So  in  this  case  it  may  be 
that  the  fact  of  the  obstructions,  and  other  existing  circum- 
stances, rendered  it  the  duty  of  the  defendant  in  approaching 
this  crossing,  which  was  known  to  be  used  to  some  extent  by 
the  public,  to  exercise  more  care  and  vigilance  than  was  exer- 
cised in  the  management  of  the  train,  and  in  giving  warning 
of  its  approach.  It  is  not  necessary  to  determhie  the  ques- 
tion, as  there  must  be  a  new  tri^l,  and  the  evidence  may  be 
changed;  but  I  cannot  assent  to  the  proposition  that  as  mat^ 
ter  of  law  the  company  were  absolutely  relieved  fix)m  obli- 
gation to  exercise  proper  care  in  addition  to  that  required  by 
statute  in  the  management  of  its  train  in  view  of  the  sur- 
rounding facts.  The  court  should  have  confined  the  jury  to 
the  question  of  negligence  in  the  management  of  the  train, 
and  not  placed  it  upon  the  obstructions  except  as  a  circum- 
stance requiring  greater  caution  in  running  the  train.  The 
case  of  Sutton  v.  JV.  Y.  O.  &  H.  JR.  R.  JR.  Co.  (66 
N.  Y.,  243),  is  not  decisive  of  this  case.  That  was 
the  case  of  a  mere  licensee  who  was  permitted  to  cross 
the  track  for  water,  and  it  was  held  that  the  com- 
pany was  not  requii-ed  to  exercise  the  highest  degree  of 
vigilance  to  prevent  his  being  injured.  In  that  case  some 
empty  cars  were  started  by  the  wind,  and  ran  a  down  grade 
by  their  own  weight,  and  injm'cd  the  plaintiff.  It  appeared 
that  if  the  brake  had  been  properly  set  on  the  cara  they 
would  not  have  been  started  by  the  wind,  and  we  held  the 
company  not  liable  for  this  casualty.  Here  the  plaintiff  was 
something  more  than  a  mere  licensee.  The  place  was  in  some 
respects  a  public  crossing,  and  the  plaintiff  had  a  right  to  go 
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upon  the  track,  and  I  think  that  the  company  owed  him  a 
duty  if  the  place  was  such  that  he  could  not  see  the  train,  or 
otherwise  with  ordinary  care  know  of  its  approach,  to  have 
exercised  such  care  as  would  have  been  likely  to  warn  of  its 
approach,  or  at  least  that  it  would  so  manage  the  train  as 
that  it  would  not  be  likely  to  injure  the  plaintiff,  or  others 
similarly  situated.  It  is  not  necessary  definitely  to  deter* 
mine  whether,  from  the  evidence  in  this  case,  an  inference  of 
a  want  of  proper  care  might  properly  be  drawn  by  the  jury. 
It  is  only  intended  to  deny  that  the  company  is  absolutely 
relieved  from  the  use  of  any  other  means  than  those  provided 
by  statute  in  the  management  of  its  train  under  peculiar 
circumstances. 

Neither  is  it  needful  to  pass  upon  the  question  of  contribu- 
tory negligence.  It  must  be  conceded,  as  within  the  personal 
experience  of  every  one,  that  as  a  general  rule  the  exercise 
of  ordinary  care  will  enable  a  person  to  cross  a  railroad  track 
on  foot  in  open  daylight  with  safety,  and  it  requires  a  strong 
case  to  sustain  an  action  under  such  circumstances.  But  such, 
cases  have  been  sustained,  of  which  the  Beisiegel  case  is  a 
notable  example  in  this  State. 

That  portion  of  the  charge  of  the  judge  has  been  criticised 
which  submitted  the  question  of  negligence,  other  than  the 
obstructions  to  the  jury,  as  heam  so  broad  as  to  have  justified 
the  jury  in  finding  U  negliJS  not  to  keep  a  fla^an,  or 
other  means  of  preventing  accidents,  outside  of  the  manage- 
ment of  the  train.  If  the  criticism  is  well  founded,  the 
charge  was  erroneous,  but  it  is  unnecessary  to  examine  it 
critically  as  there  must  be  a  new  trial  upon  the  charge  in 
respect  to  the  obstructions. 

The  judgment  should  be  reversed  and  new  trial  granted, 
costs  to  abide  event. 

All  concur,  except  Allen,  J.,  taking  no  part,  and  Bapallo, 
J.,  absent. 

Judgment  reversed. 
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James  McAlpin,  Administrator,  etc.,  Respondent,  v. 
Rebecca  B.  Powell,  Appellant. 

The  duty  of  keeping  in  repair  fire-escapes  attached  to  a  tenement-house, 
imposed  by  the  charter  of  the  city  of  Brooklyn  of  1863  ((  86,  title  12»  chi^. 
863»  Laws  of  1863),  is  devolved  upon  the  owner ;  and  in  the  absence 
of  a  special  agreement  between  him  and  a  tenant  occupying  a  room  in 
the  building,  to  the  window  of  which  a  fire-escape  is  attached,  as 
between  the  landlord  and  tenant.  It  is  the  duty  of  the  former  to  keep  it 
in  repair.  It  is  not  within  the  range  of  ordinary  repairs  which  a  tenant, 
in  the  absence  of  an  agreement  to  the  contrary,  is  required  to  make. 

The  owner,  however,  owes  no  duty  in  such  case  to  the  tenant  or  his  £eunily 
to  keep  the  platform  of  the  fire-escape  communicating  with  the  window 
in  such  repair  that  it  may  be  used  as  a  balcony ;  and  when  it  bears  no 
indication  that  it  was  designed  to  be  so  used,  and  is  not  so  guarded  as 
to  make  it  safe  for  young  children,  if  a  child,  without  license  or  i)er- 
mission  from  the  owner,  passes  out  of  the  window  upon  the  platform 
and  is  injured  in  consequence  of  its  being  out  of  repair,  the  owner  is 
not  liable. 

8uch  a  case  does  not  come  within  the  rule  requiring  a  party  to  protect  a 
structure  on  his  own  premises  which  is  dangerous  to  others. 

(Lyne^  v.  Nardin,  1  Ad.  &  El.  [N.  8.],  29 ;  it  A  Cb.  v.  SUmt,  17  Wal.» 
657 ;  Keefe  v.  MUvwukm,  21  Mmn.  209),  distinguished. 

(Argued  May  28, 1877 ;  decided  June  12, 1877.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Citjr 
Comi;  of  Brooklyn,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  u)M>n  a  verdict,  and  affirming  an  order  denying 
a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  death 
of  John  McAlpin,  plaintiff's  intestate,  alleged  to  have  been 
caused  by  defendant's  negligence. 

Defendant  was  the  owner  of  a  tenement-house  in  the  city 
of  Brooklyn,  the  upper  story  of  which  was  rented  and  occu- 
pied by  plaintiff,  who  was  the  father  of  the  deceased,  with 
his  family.  Plaintiff  used  a  small  room,  the  window  of  which 
opened  upon  a  fii'^e-escaiKS,  as  a  workshop,  where  he  carried 
on  his  trade  tis  shoemaker.  The  platform  of  the  fire-escai3e 
was  about  six  feet  long  and  three  and  a  half  feet  wide. 
Around  the  platform  was  a  railing  about  three  and  a  half 
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feet  high.  In  the  platfoim  at  one  end  was  a  trap  door  which, 
when  opened,  gave  access  to  the  ladder  below.  The  trap 
door  was  made  originally  so  as  to  turn  upward  on  hinges. 
The  hinges,  however,  had  rusted  away,  and  the  tmp  was 
held  in  its  place  by  a  piece  of  wu'e  and  a  string.  The  floor 
of  the  platform  was  composed  of  slats,  with  openings  be- 
tween. The  platform  was  fifteen  or  sixteen  inches  below  the 
window-sill,  which  was  about  the  same  height  above  the  floor 
of  the  room.  The  deceased  was  a  bright  and  intelligent  lad, 
in  his  tenth  year.  At  the  time  of  the  accident  plaintiff  was 
absent.  Donovan,  a  workman,  was  at  work  in  the  room,  the 
window  being  open.  The  boy,  when  last  seen  by  him,  was 
sitting  on  the  window-sill,  with  his  feet  resting  on  the  floor 
or  platfoiin  of  the  fire-escape.  Donovan,  hearing  a  sci'eam, 
looked  out  of  the  window  and  saw  that  the  trap  door  was 
open;  that  the  boy  had  fallen  through  and  was  killed.  It 
appeared  that  he  had  stepj^ed  out  upon  the  platform,  and  on 
the  trap  door,  which  had  given  way  beneath  him.  The  fire- 
escape  was  not  intended  to  be  used  and  was  not  used  as  a 
balcony,  and  it  appeared  that  children  were  not  accustomed 
to  go  ther^.  / 

At  the  close  of  the  plaintiff's  evidence,  defendant's  counsel 
moved  for  a  nonsuit  on  the  ground  that  plaintiff  had  failed 
to  show  negligence  on  the  part  of  defendant;  that  if  any 
negligence  api^eared  it  was  on  the  part  of  plaintiff,  or  the 
deceased.  A  motion  was  also  made  on  the  same  grounds  to 
dismiss  the  complaint  at  the  close  of  all  the  evidence;  which 
motions  were  denied,  and  defendant's  counsel  duly  excepted. 

Further  facts  appear  in  the  opinion. 

John  E.  Parsons,  for  the  appellant.  Defendant  was  not 
bound  to  keep  the  fire  esca^je  in  repair.  (^Doupe  v.  Genin^ 
45  N.  Y.,  119^  Witty  v.  MaUhews,  62  id.,  512;  Suydam  v. 
Jackson^  64  id.,  450;  Jaffe  v.  Harteau,  56  id.,  398;  PosC  v. 
VeUer,  2  E.  D.  S.,  248;  Core?/  v.  Matin,  14  IIow.  Pr.,  163; 
GM  v.  Gandt/,  2  EL  &  B.,  847.)  Plaintiff,  as  tenant,  was 
bound  to  keep  the  i:i*eniises  in  repair.     ^G'Urien  v.  Camvell,' 
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59  N.  Y.,  497;  Kastar  v.  JSTewhouaei  4  E.  D.  S.,  20;  Hauy 
ard  V.  DooUttley  3  Duer,  464;  SouUicote  v.  Stardey^  1  H.  & 
N.,  247.)  if  the  fire  escape  was  not  included  in  the  prem- 
ises hired  by  the  father,  the  deceased  was  a  trespasser.  {Daur- 
gan  v.  Champ.  Tr.  Co.y  56  N.  Y.,  1;  Victory  v.  Baker,  Ct- 
Apps.,  1876;  Abbott  v.  Macfie,  33  L.  J.  [Ex.],  177;  Mana-r 
gan  v.  Atertoriy  L.  R.  [1  Ex.  J,  239;  NichoUoii  v.  Erie  R^ 
Co.,  41  N  Y.,  525;  RotdsUm  v.  Clark,  3  E.  D.  S.,  366^ 
Hardcastle  v.  So.  Y.  R.R.  Co.,  4  H.  &  N.,  67;  Hounaell  v* 
Smith,  29  L.  J.  C.  T.,  203;  DoU  v.  Wilkes,  3  B.  &  Aid., 
304.)  Deceased  being  a  trespasser,  defendant  is  not  liable 
for  his  death.  (Whart  on  Neg.,  §  505;  Kohn  v.  LoveU,  44 
Ga.,  251;  Murray  v.  McLean,  57  111.,  378;  Margrave  v. 
DeoAxm,  25  Mich.,  6;  Gillis  v.  Pcnn.  jB.  Cb.,  59  Penn.  St, 
129;  Gautrel  v.  EgerUm,  L.  R.,  [2  C.  P.],  371;  Zoebiach  v. 
Tarbell,  10  AL,  385;  Sweeney  v.  O.  (7.  <fiiV:  i?.  R.  Co.,  id. 
368;  Cbe  V.  PkUt,  5  L.  &  Eq.,  491;  11  id.,  556;  Lygo  v. 
Newbold,  24  id.,  507;  /Stone  v.  Jackson,  32  id.,  349;  WiU 
kinaon  v.  Farrie,  1  H.  &  C,  633). 

Nathaniel  C  Moak,  for  the  respondent.  The  deceased  was 
not  a  trespasser.  {Mallany  v,  Spence,  15  Abb.  [N.  S.],  319, 
323,  327;  ToUen  v.  Phippa,  52  N.  Y.,  354;  Jendermaur  v. 
Dam£8,  L.  R.  [2  C.  P.],  312;  Hulbei-t  v.  N-  Y  C.  R.  R. 
Co.,  40  N.  Y.,  145.)  Defendant  was  liable  for  the  injury 
sustained.  (Barnes  v.  Barnes,  9  C.  B.,  392;  Winghi 
Y.  Saunders,  36  How.  Pr.,  136;  Reeky.  Carter,  6  Hun.,  604; 
Stojck  V.  Portsmouth,  52  N.  H.,  221;  Birge  v.  Gardner,  19 
Com.,  507;  Ci'^y  of  Chicago  v.  Mayor,  etc.,  18  111.,  360; 
JTee/e  v.  Mil,  etc.,21  Miim.,  209,  212;  R.  R.  Co.  v.  /Siow/e, 
17  Wal.,  657.)  Defendant  was  bound  to  keep  the  fire  escape 
in  a  proper  and  safe  condition,  as  to  persons  occupying  and 
using  the  house.  (Whart.  on  Neg.,  §§  24,  784,  786;  Coi^deU 
V.  N.  Y.  C.  R.  R.  Co.,  64  N.  Y.,  538;  Vyse  v.  Wakefield, 
6  M.  &  W.,  452;  Hayden  v.  Bradley,  6  Gray,  425;  itfo 
Carty  v.  Syracuse,  46  N.  Y.,  194;  Swords  v.  Edgar,  59  id., 
38-39.)     A  failure  to  do  this  was  negligence,  per  se.     (46 
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N.  Y.,  194.)  The  deceased  had  a  right  to  suppose  the  fire 
escape  vras  safe  and  in  good  repair.  (59  N.  Y.,  28-39; 
Mcutsotk  V.  JDel,  etc.j  64  id.,  532;  McGrat/i  v.  Jf.  Y.  C.  etc., 
63  id.,  530.) 

Miller,  J.  The  owner  of  the  premises  where  the  accident 
happened,  which  caused  the  death  of  the  intestate,  was  luidor 
a  legal  obligation  to  provide  a  fire-escape  for  the  benefit  of 
the  occupants,  and  to  keep  the  same  in  good  repair.  (S.  L. 
of  1873,  chap,  863,  §  36,  page  1354.)  While  a  failure  to 
comply  with  the  statute  rendered  the  owner  liable  for  the 
penalty  prescribed,  in  the  absence  of  any  express  agreement 
to  that  efiect,  certainly  it  is  by  no  means  clear  that  this 
statutory  duty  could  be  imposed  upon  the  tenant.  It  is  true 
that  ordinarily,  iniless  there  is  an  agi*eement  to  i*epair  on  the 
part  of  the  landlord,  premises  are  hii*ed  ui  the  condition  in 
which  they  ai-e  at  the  time  of  the  demise,  and  the  rent  is 
supposed  to  be  arranged  with  reference  to  such  condition. 
In  such  cases  the  landlord  is  imder  no  obligation  to  repair, 
and  the  lessee,  if  he  wishes  any  repairs,  must  make  them  at 
his  own  expense.  {Witty  v.  Matthews,  52  N.  Y.,  512.) 
The  reparation  of  a  fire-escape  would  scarcely  seem  to  come 
within  the  range  of  ordinary  repairs  of  a  building.  It  is  an 
attachment  to  a  certam  class  of  tenant  houses  which  are 
enumerated  in  the  statute,  which  is  erected  especially  ^or  the 
protection  of  the  occupants,  and  a  duty  is  imposed  upon  the 
landlord  and  owner  having  in  view  that  object.  Even  if 
such  a  duty  might  be  assumed  by  another,  under  an  express 
agreement,  it  is  not  apparent  that  it  could  be  considered  as 
constituting  a  part  of  the  obligations  of  a  tenant,'  who  hired 
without  any  special  agreement,  as  to  repairs.  It  would  be 
extremely  difficult  to  define  the  limits  of  such  a  duty,  unless 
it  devolved  upon  the  owner  in  a  tenement  house  occupied  by 
a  number  of  pei*sons.  If  one  or  more  who  demised  one 
story  should  be  required  to  take  care  of  the  portion  there, 
and  the  others  the  remainder,  it  would  be  embarrassing  to 
an'ange  for  the  whole  so  as  to  insui-e  safety  and  protection  to 
SiCKELS — ^VoL.  XXV.  17 
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all  the  occupants.  The  law  cited  clearly  was  not  intended 
thus  to  divide  among  several  the  performance  of  the  obliga- 
tion imposed.  It  was  aimed  at  the  o^vners.  They  were  to 
erect  and  keep  in  repair,  and  the  penalties  provided  could  not 
well  be  inflicted  upon  a  paily  not  named  in  the  act.  Such 
being  the  purpose  and  design  of  the  law,  at  least  in  the 
absence  of  any  special  agreement  to  the  contiury,  it  must  be 
assumed  that  defendant  was  obligated  to  take  cai^  of  and  keep 
in  repair  the  fire-escape  where  the  accident  occurred. 

Assuming  that  such  obligation  devolved  upon  the  defend- 
ant, the  question  arises  whether  he  occupied  such  a  relation- 
ship to  the  deceased  as  created  a  liability  to  respond  m  dam- 
ages for  the  accident  which  caused  his  death.  To  maintain  im 
action  for "  personal  injury  occasioned  by  the  negligence  or 
want  of  cai-e  of  another,  it  must  be  made  to  api)car  that  the 
defendant  owed  some  duty  or  obligation  to  the  party  injured, 
which  he  failed  to  discharge  or  perform.  Unless  there  is 
some  conti'act,  duty  oi  service  which  a  party  is  bound  to 
fulfil,  there  can  be  no  negligence,  fault  or  breach  of  the  obli- 
gation. The  reported  cases,  where  parties  are  charged  for 
injiu'ies  to  another  occasioned  by  accident,  have  been  decided 
upon  the  principle  that  there  was  negligence  in  doing  or 
omitting  to  do  some  act  by  which  a  duty  or  obligation  which 
the  law  imposed  has  been  disregarded.  The  real  point  to  be 
determined,  then,  is  whether  the  defendant  owed  any  duty 
to  the  deceased.  If  he  was  a  trespasser  when  he  entered 
upon  the  fire-escape,  he  occupied  the  position  of  one  who 
comes  upon  the  premises  of  another  without  right,  and  who 
can  maintain  no  action  if  he  is  injured  by  an  obstruction,  or 
falls  into  an  excavation  which  has  been  left  open  and  uncov- 
ered. Even  a  license  is  not  a  protection,  unless  some  induce- 
ment or  enticement  is  held  out  by  the  owner  or  occupant, 
and  no  recovery  can  be  had  for  injuries  sustained.  The 
deceased  was  a  bright,  intelligent  boy,  nearly  ten  years  of 
age,  living  with  his  father,  who,  with  his  family,  occupied 
the  upper  story  of  the  defendant's  tenement  house,  and  used 
the  room,  the  window  of  which  opened  on  the  fire-escape, 
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for  working  at  his  trade  as  a  shoemaker.  The  boy,  imme- 
diately previous  to  the  accident,  sat  on  thewiudow-sill,  which 
was  fifteen  or  sixteen  inches  from  the  floor,  the  window  being 
open  and  about  the  same  distance  from  the  platform  of  the 
fire-escape.  A  workman  engaged  at  his  work  was  in  the 
room  at  the  time,  but*did  not  notice  what  took  place.  The 
deceased  must  have  stepped  on  the  platform  of  the  fire-escape, 
which  was  about  eight  feet  in  length  and  three  and  one-half 
wide,  and  had  an  iron  railing  around  the  outside  poilion  of 
it,  and  then  have  passed  to  the  end  where  there  was  a  trap 
door  and  a  ladder  leading  to  the  platform  in  the  next  story 
l)elow.  The  hinges  of  the  trap  door,  which  were  rusted  and 
only  fastened  with  a  small  wire  and  a  string,  gave  way,  and 
he  was  precipitated  below  and  killed. 

The  deceased  clearly  had  no  right  to  go  upon  the  platform, 
and  was  there  for  no  legitimate  purpose.  It  was  not  intended 
for  any  such  use,  and  the  act  of  the  deceased  in  entering  upon 
and  passing  along  the  platform,  was  in  violation  of  the  pur- 
pose for  which  it  was  designed.  It  was  put  up  only  for  a 
fire  escape,  to  be  used  for  the  protection  of  life  in  case  of 
danger  from  fires,  and  was  not  intended,  and  was  never  used 
as  a  balcony.  The  proof  showed  that  children  were  not 
accustomed  to  go  there,  and  it  was  only  accessible  by  passing 
out  of  the  window.  Nor  does  it  appear  from  the  evidence, 
although  it  was  protected  in  part  by  an  iron  railing,  that  it 
was  intended  to  be  guarded  in  a  manner  sufficient  to  prevent 
accident  to  very  young  children  arising  from  such  an  exposed 
position.  It  bore  no  indication  that  it  was  designed  for  gen- 
eral use,  and  furnished  no  invitation  or  attraction  to  young 
childi*en  any  more  than  the  roof  of  a  stoop  or  piazza,  which 
l)rojects  under  the  window  of  a  dwelling-house,  and  is  easy 
of  access  to  persons  in  the  vicinity.  Under  such  a  state  of 
facts,  and  where  a  person  thus  voluntarily  exposes  himself  to 
danger  and  is  injured,  there  is  no  rule  of  law  which  author- 
izes a  recovery.  The  books  are  full  of  cases  bearing  upon 
the  subject,  and  although  tSie  decisions  are  not  entirely  har- 
mouiousy  there  is  no  adjudication  which  holds  that  under 
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circumstances  like  these  an  action  will  lie,  while  there  aix3 
many  in  a  contrary  direction.  {Daugan  v.  Ghampldin  Trans, 
Co.,  56  N.  Y.,  1;  Victory  v.  Baker,  67  N.  Y.,  366;  Abbott  v. 
Macfie,  33  K  J.,  177;  Mangany.  Atterton,  L.  R.  1  Ex.,  239.) 

In  Abbott  V.  Macjie  {supra),  the  defendant  placed  the  shut 
ter  of  a  window  against  the  wall  of  a  public  street.  The 
dress  of  a  child,  who  was  playing  in  the  street,  jumping  off 
the  shutter,  caught  in  the  same,  and  it  fell,  and  injured  the 
child,  and  it  was  held  that  the  defendant  wfts  not  liable.  The 
child  was  lawfully  in  the  street  in  the  case  cited,  and  hence 
might  very  naturally  be  attracted  to  the  shutter  which  was 
there,  while  in  the  case  at  bar,  the  deceased  was  obliged  to 
go  beyond  the  room  in  which  he  was  to  reach  the  fire  escape, 
and  overcome  obstacles  in  the  way  of  getting  there.  The 
decision  cited  establishes  a  stronger  case  against  the  defend- 
ant than  the  case  at  bar.  In  Mangan  v.  Atterton  {supra),  the 
defendant  exposed  a  machine  which  was  dangerous  when  in 
motion.  A  boy,  four  years'  old,  by  direction  of  his  brother, 
seven  years  of  age,  placed  his  fingers  within  the  machine, 
which  were  crushed,  and  it  was  held  that  the  defendant  was 
not  liable. 

Although  the  rule  in  regard  to  liability  for  the  negligence 
of  children  is  not  as  stringent  in  England  as  in  this  State, 
yet  within  the  principle  decided  in  the  last  two  cases  it  is 
difBcult  to  see  how  a  liability  can  be  incurred  where  the 
defendant  has  done  nothing  to  produce  the  injury,  and  where 
there  is  an  imauthorized  interference  with  or  invasion  of  his 
rights.  It  is  true  that  some  of  the  decisions  are  seemingly 
in  conflict  with  those  referred  to,  and  cases  may  be  found 
where  a  different  doctnne  seems  to  be  upheld,  as  in  Lynch  v. 
Nardin  (1  Ad.  &  Ellis  [N.  S.],  29),  where  an  infant  entered 
into  a  cai*t  standing  in  the  street  and  was  injured,  the  owner 
was  held  liable.  But  there  is  a  clear  distinction  between 
such  a  case,  where  the  infant  was  lawfully  in  the  highway, 
which  it  has  the  right  to  travel  and  use,  and  where  the 
blameable  carelessness  of  the  defendant  tempted  the  child  to 
amuse  himself  with  an  empty  cart  and  a  deserted  horse,  and 
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a  case  where  he  is  palpably  invading  the  premises  of  another 
and  is  a  mere  trespasser.  In  the  latter  case  a  party  is  with- 
out the  protection  of  the  law  except  in  si)ecial  cases.  The 
owner  of  land  may  dig  an  excavation  in  his  own  premises, 
not  substantially  adjoining  a  public  highway,  and  no  action 
lies  against  him  by  one  who  has  strayed  off  the  highway  and 
fallen  into  the  excavation.  [Hardcaaile  v.  8*  Y.  li.  li.  Co., 
4  Hurlst.  &  Nor.,  67;  Uoansd  v.  SmUh,  29  L.  J.  [C.  P.], 
203;  Ihtt  V.  Wilkes,  3  Barn.  &  Aid.,  304;  Niohohoa  v.  Erie 
Raihcay  Qo,,  41  N.  Y.,  525.)  But  a  different  rule  prevails 
when  the  pit'  dug  is  so  near  the  highway  that  a  person  in 
using  the  same  with  ordinary  caution  may  fall  in.  See  Beck 
V.  Garter  (68  N.  Y.,  283),  where  the  authorities  are  i^viewed. 

The  reason  of  the  rule  in  the  latter  case  ia,  that  a  ]^)erson 
lawfully  iD^ng  the  highway  in  a  reasonable  maimer  is  liable 
to  fall  in  the  pit,  and  where  such  is  the  case,  a  duty  is 
imposed  upon  the  owner  to  protect  the  excavation.  The 
deceased  was  not  on  the  platform  by  the  defendant's  mvita- 
tion,  nor  did  he  come  near  there,  as  in  the  case  of  an  excava- 
tion near  the  highway,  while  in  the  lawful  use  of  his  father's 
pi'emises.  He  had  stepped  over  the  bounds  and  passed  the 
limits  to  which  he  was  restricted  by  the  demise  to  his  father, 
and  therefore  his  case  does  not  come  within  the  rule  which 
requires  a  party  to  protect  a  structure  upon  his  own  premises 
which  is  dangerous  to  others.  {Gautret  v.  Ege}*t<m,  L.  K.  [2 
C.  P.],  371;  Coe  v.  Piatt,  5  Eng.  L.  &  Eq.,  491;  11  id.,  551; 
LygoY.  Newbold,  24  Eng..L.  &  Eq.,  507;  Stone  v.  Jackson^ 
32  Eng.  L.  &  Eq.,  349;  Wilkinaan  v.  Fairrie,  1  Hiu-lst.  & 
Colt.,  633.) 

The  deceased  had  not  even  a  license  or  permission,  express 
or  implied,  to  pass  upon  the  fire-escape.  Nor  do  we  think 
that  an  inducement  was  held  out  which  might  have  led  him 
or  others  to  believe  that  it  was  intended  to  be  used  by 
pei'sons  occupying  the  building,  or  that  it  can  be  claimed 
that  the  defendant  directly  or  by  implication  invited  him  to 
enter  and  thus  assumed  the  obligation  towards  him  that  it 
was  in  a  safe  condition,  or  owed  him  any  duty.     The  learned 
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counsel  for  the  plaintiff  insists  that  the  ovmer  of  machinery 
or  other  property,  which  by  being  trifled  with  by  children 
results  in  injury  to  them,  is  liable  if  he  negligently  leave  it 
open  upon  his  own  land  or  premises  where  children,  by  inter- 
fering therewith,  may  be  injured,  and  we  are  referred  to  some 
cases  which  are  supposed  to  maintain  this  doctrine.  A  lead- 
ing case  in  which  this  rule  is  upheld  is  that  of  the  RaUroad 
Co.  V.  Stout  (17  Wall.,  657).  A  child  strayed  on  the  com- 
pany's grounds  and  was  injured  by  a  turn-table  being  moved 
by  other  children,  and  it  was  held  that  while  as  a  general 
rule  in  regard  to  an  adult,  that  to  entitle  him  to  I'ecover 
damages  for  an  injuiy  resulting  from  the  fiskult  or  negligence 
of  another,  he  must  himself  have  been  free  from  fault,  such 
is  not  the  rule  to  an  infant  of  tender  yeai's.  That  the  care 
and  caution  required  of  a  child  is  according  to  its  maturity 
and  capacity  only,  and  this  is  to  be  determined  in  each  case 
by  the  circumstances  of  that  case,  and  that  while  the  infant 
here  was  clearly  a  trespasser  and  had  no  right  on  the  premises 
of  the  railroad  company,  the  defendant  in  the  record  dis- 
claimed resting  his  case  on  the  ground  of  plaintiff's  negligence; 
that  disclaimer  ought  to  dispose  of  the  question  of  plaintiff's 
negligence,  whether  made  in  a  direct  form  or  indii-ectly, 
under  the  allegation  that  the  plaintiff  was  a  trespasser  upon 
the  railroad^  premises,  and  could  not  recover.  The  question 
therefore  as  to  the  negligence  of  the  child  was  not  in  the 
case,  and  although  the  opinion  discusses  the  authorities  which 
bear  upon  that  subject,  an  examination  of  them  was  not 
required  for  the  decision  of  the  same.  This  case  is  followed 
by  Keefe  v.  Milwaukee  (21  Mimi.,  209),  which  refei-s  to  the 
case  last  cited,  and  holds  under  a  state  of  facts  very  similar, 
that  the  child  was  led  into  the  commission  of  the  trespass  by 
the  defendant  himself,  and  thus  occupies  a  position  different 
from  an  ordinary  trespasser,  and  under  such  circumstances  tlie 
defendant  owed  it  a  duty  which  it  did  not  owe  to  ordinary 
trespassers  and  was  liable.  The  decision  is  put  upon  the 
ground  that  the  child  was  attracted  by  the  tunitjible,  and 
induced  to  go  there  by  the  conduct  of  the  defendant. 
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We  are  not  now  called  to  express  an  opinion  as  to  the 
soundness  of  these  decisions  in  such  a  case;  and,  while  we 
are  not  prepared  to  uphold  them,«it  is  enough  to  say  that 
the  facts  are  by  no  means  analogous.  A  child  is  permitted 
to  go  into  the  public  streets,  which  are  open  to  persons  of 
all  ages,  without  being  chargeable  with  negligence,  and  being 
there,  if  led  by  atti*actions  into  danger,  even  although  it  may 
be  that,  under  some  circumstances,  an  action  would  lie  for 
injuries  sustained  thereby,  such  a  case  has  no  similarity  to 
one  where  the  child  is  left  without  any  one  to  take  especial 
charge  of  him,  and  escapes  through  an  open,  unguarded  win- 
dow to  a  place  of  danger,  and  sustains  an  injury  without  any 
allurements  being  held  out  to  him.  A  wide  distinction  exists 
between  the  two  cases,  and  while  the  one  at  bar  is  on  the 
l)order  line,  and  the  point  of  difiFerence  is  perhaps  very  close, 
this  distinction  is  fully  recognized  in  the  best  considered 
adjudications  in  the  courts,  and  is  the  turning  point  upon 
which  cases  of  this  character  are  to  be  determined.  No  case 
has  ever  held  that  the  owner  of  a  building  rented  to  a  tenant, 
without  a  covenant  that  the  landlord  shall  keep  the  same  in 
repair,  is  responsible  for  damages  occasioned  by  neglect  to 
repair,  and  although,  as  we  have  seen,  this  case,  as  there  was 
a  statutory  liability,  may  perhaps  be  excepted  from  this  gen- 
eral rule,  it  would  be  going  very  far  to  hold  that,  under  cir- 
cumstances like  these,  the  defendant  was  liable. 

There  is  another  view  of  the  case  which  was  not  presented 
on  the  argument,  but  which  should  not  be  overlooked.  If 
there  was  any  liability  for  negligence,  this  obligation  was  in 
part  created  by  a  failiu^e  to  protect  the  infant  children  of  the 
tenants  from  injury,  by  restraining  them  from  getting  on  the 
fire-escape.  As  to  adults,  it  is  to  be  supposed  that  their  own 
judgment  and  discretion  would  answer  that  purpose.  As  to 
those  of  immature  years,  if  the  window  had  been  temporarily 
protected,  as  is  quite  usual  when  young  children  are  liable 
to  be  exposed  to  danger,  the  accident  would  not  have 
occurred.  A  temporary  gate  or  bars  would  have  effected 
that  object.     The  owner  clearly  was  not  called  upon  to  pro- 
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vide  this  protectioiu  Ordinarily,  the  tenant  provides  8uch 
protection  for  the  safety  of  the  members  of  his  fiunily  who 
may  require  it.  But,  \^ithout  considering  whether  there  was 
negligence  of  the  tenant  in  this  respect,  which  exempted  the 
d^endaut  from  liability,  it  is  entirely  apparent,  for  the  rea- 
sons already  stated,  that  the  action  cannot  be  maintained. 

There  was  error  in  the  trial  in  denying  the  motion  for  a 
nonsuit,  and  the  judgment  of  the  General  Term  affirming 
the  judgment  of  nonsuit  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur,  except,  Cuuboh,  Ch.  J.,  dissenting;  Bapaixo, 
J.,  absent. 

Judgment  reversed. 


~—^       James   Carson    Beevoort,    Bespondent,  v.    Elizabeth 
IS  J2  Dorothea  Brbvoort,  et  al.,  Bichard  H.  Buel,  Pur- 

ToiSel        chaser.  Appellant. 


One  having  a  present  interest  per  autre  vist  in  an  undivided  portion  of 
lands,  and  a  contingent  remainder  in  fee  in  an  undivided  part,  is  enti- 
tled to  pai'tition ;  and,  if  actual  x>artition  cannot  be  had,  to  a  sale  of  the 
premises.    (2  R.  S.,  817,  $  1.) 

Under  the  statutes  of  this  State,  when  aU  of  the  parties  in  being  having 
any  estate  or  interest,  present  or  future,  vested  or  contingent,  in  the 
lands,  are  made  parties  to  an  action  for  partition,  a  purchaser  at  a  sale 
under  a  judgment  therein,  acquires  a  perfect  title.  The  judgment  is 
conclusive  as  to  the  rights  of  all,  and  the  sale  is  effectual  to  bar  the 
future  contingent  interests  of  persons  not  in  esse  at  the  time,  although 
no  notice  is  published  to  bring  in  unknown  parties,  and  although  such 
future  owners  may  take  as  purchaaers,  under  a  deed  or  will,  and  not  as 
claimants  under  any  of  the  parties  to  the  action. 

(Argued  May  29, 18T7 ;  decided  June  12, 1877.) 

Appeal  by  Richard  H.  Buel,  purchaser,  from  an  order  of 
the  General  Term  of  the  Supreme  Court,  in  the  second  judi- 
cial department,  affirming  an  order  of  Special  Term,  direct- 
ing  said  purchaser  to  complete  his  purchase  made  at  a  sale 
under  judgment  herein. 
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This  was  au  action  of  pailitimi.  The  premises  in  question 
being  a  faim,  situated  in  the  city  of  Brooklyn,  and  formerly 
owned  by  William  Lefferts,  deceased.  He  died  March  22d, 
1847,  leaving  a  will,  which  wis  duly  admitted  to  probate. 
By  it  the  testator  devised  a  life  interest  in  the  undivided  half 
of  the  farm  to  his  widow,  provided  she  remained  unmarried, 
and  subject  to  this  provision,  he  devised  to  his  only  child, 
defendant,  Elizabeth  Dorothea  Brevoort,  the  wife  of  the 
plaintiff,  the  use  and  possession  of  the  farm  for  her  life,  with 
remainder  after  her  decease  unto  her  issue  in  fee  simple. 

The  will  proceeded:  "  And  in  case  she  (Mrs.  Brevoort) 
riiall  have  no  issue  nor  children  of  such  issue  her  surviving, 
then  I  give  and  devise  the  said  farm  to  such  of  the  children 
of  my  brother  John,  deceased,  as  may  be  living  at  the  time 
of  my  death,  share  and  share  alike,  and  unto  their  heirs  and 
assigns  forever.'' 

Mrs.  Lefferts  died  February  21,  1875.  Mrs.  Brevoort, 
who  thereupon  succeeded  to  the  ^itire  life  estate,  has  only 
one  child,  Henry  L.  Brevoort,  one  of  the  defendants. 
Hemy  L.  Brevoort  is  married,  his  wife  being  the  defend- 
ant, Elizabeth  *S,  Brevoort.  He  has  no  issue.  The  referee 
reported  that,  on  February  21,  1876,  the  date  of  this  report, 
Mrs.  Brevoort  was  over  fifty-one  yeftrs  of  age,  and  that  it 
was  impossible  that  she  should  have  other  children. 

At  the  time  of  the  testator's  death,  six  children  of  his 
brother  John  were  living.  On  July  10,  1875,  Cathaiine  V. 
Neefus,  who  was  a  granddaughter  of  one  of  them  (James 
Lefferts),  who  had  died  intestate,  conveyed  to  Mi-s.  Brevoort 
an  equal  undivided  fifth  part  of  her  estate  in  the  farm.  By 
deed  dated  July  14,  1875,  Mrs.  Brevoort  and  her  son  con- 
veyed to  one  Hamilton  A.  Weed,  an  equal  undivided 
fifteenth  part  of  their  estate  in  the  farm.  By  deed  bearing 
the  same  date.  Weed  with  his  wife,  conveyed  the  same 
interest  to  the  plaintiff 

All  j^eiTsons  in  esse  having  any  estate,  present  or  future, 
vested  or  contingent,  were  made  parties  defendant,  and  were 
duly  served. 

SicKBLS— Vol.  XXV.       18 


138  Brbvoort  v.  Bbbtoort  et  al.  [June, 


Statement  of  case. 


Tho  judgment  directed  a  sale  of  the  premises,  and  pro- 
vides for  the  preservation  of  the  fmid,  the  proceeds  of  the 
sale,  until  the  final  vesting  of  the  estate,  and  for  a  distribu- 
tion of  it  among  those  entitled  as  remainder  men.  Upon  the 
sale  under  the  judgment,  the  appellant  became  the  pm*chaser, 
but  declined  to  take  title. 

Samuel  Hand,  for  the  appellant.  By  the  proceedings  in 
this  action  the  court  below  gained  jurisdiction  to  deal  only 
with  the  various  subdivisions  of  the  life  estate  of  Mre.  Brevoort. 
(Jackson  v.  Littell^  56  N,  Y.,  lllj  House  y.  Jackson^  50  id., 
165;  2  R.  S.,  722,  §  6.)  The  court  had  no  power  to  direct 
a  sale.  {Jackson  v.  Edwards^  22  Wend.,  498;  OaUatin  v. 
Cunningham^  8  Cow.,  361;  Zimmjerman  v.  JRapp,  20  Wend., 
100;  In  re  Tumei\  10  Barb.,  555;  Mills  v.  Slade,  6  Ves., 
498;  Story's  Eq.  Jur.,  §  652;  Reynolds  v.  Perkins^  Amb., 
564;  Lloyd  v.  Jones^  9  Ves.,  57-61;  Groves  v.  Barbert, 
29  L.  T.  [N.  S.],  129;  Dawnin  v.  Sprecher,  35  Md.,  478; 
2  R.  S.,  323,  §  35;  id.,  327,  §  61;  id.,  330,  §  84.) 

John  JS.  ParsonSf  for  the  respondent.  Plaintiff  was  enti- 
tled to  a  judgment  of  partition  and  sale.  (2  R.  S.,  317,  §  1; 
Gaskell  v.  Gaskell,  6  Sim.,  643;  Ackley  \,  Dygert,  33  Barb., 
176;  Smith  v.  Smithy  10  Paige,  473;  Miller  v.  Wamngton^ 
1  J.  &  W.,  473;  Barring  v.  Nash^  1  V.  &  B.,  555;  Maivaion 
V.  Squire^  2  Freem.,  26;  Trigg  v.  Trigg^  1  Deck.,  325;  Agar 
V.  Fairfax,  17  Ves.,  552;  Parker  v.  Gerard,  Amb.,  236; 
Warner  v.  Baynes,  id.,  589;  Gartwright  v.  Pultney,  2  Ath., 
380.)  The  other  parties  in  interest  could  alone  raise  the 
question  as  to  plaintiff's  right  to  maintain  this  action. 
{Blakeley  v.  Balder,  15  N.  Y.,  617;  Brewster'  v.  Stryker,  2 
id.,  19;  Howell  y.  Mills,  66  id.,  226;  47  id.,  21.)  All  the 
parties  in  interest  in  esse  having  been  joined  in  this  action, 
all  possible  future  estates  of  parties  not  in  esse  are  cut  off  by 
the  judgment.  {3Iead  v.  Mitdiell,  17  N.  Y.,  210;  Oheesemxin 
V.  Thome,  1  Edw.,  629;  Clemens  v.  Clemens,  37  N.  Y.,  59; 
Gaskell  v.  Gaskell,  6  Sun.,  643;   Wdls  v.  Slade,  6  Ves.,  498; 
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Nodine  v.  Greenfield^  7  Paige,  544;  Bi*evoort  v.  Grace^  53  N. 
Y.,  245;  Clark  v.  Cardie^  4  AL,  475;  Moore  v.  Littel,  41 
N.  Y.,  66;  Jackson  v.  Littel^  56  id.,  108;  Leggett  v.  Hunter^ 
19  id.,  445;  House  v.  Jadcsoa^  50  id,  161;  Jackson  v.  /S/^e?*- 
t!^9i,  id.,  660.) 

Allen,  J.  The  plaintiff  has  a  present  estate  per  axUre 
t;ee  in  an  undivided  portion  of  the  premises,  the  subject  of 
the  partition  and  sale,  and  contingent  remainders  in  fee  in 
two  several  imdivided  parts  of  the  same  pi-emises.  Every 
other  pei'son  in  being,  having  a  present  or  future  estate  in  the 
premises,  whether  vested  or  contingent,  is  a  party  defendant 
in  the  action,  and  concluded  by  the  judgment,  and  the  sale 
under  it.  Hemy  L.  Brevoort,  the  son  of  Mrs.  Brevoort,  the 
devisee  for  life  imder  the  will  of  Leffert  Lefferts,  who  is 
presumptively  entitled  to  the  next  eventual  estate  in  the  lands 
upon  the  death  of  his  mother,  is  a  party  to  the  action,  and 
with  him  are  included  as  defendants,  all  now  living  who  could 
in  any  contingency,  upon  his  death  without  issue  during  the 
life  of  his  mother,  succeed  to  the  fee.  Others  are  also  parties 
who  have  acquired  interests  in  small  undivided  parts  of  the 
estate,  and  there  is  no  complaint  of  a  defect  of  parties,  or 
that  any  who  are  living  and  proper  parties  are  not  made 
parties.  The  objection  to  the  title  is  that  others  may  come 
into  existence  who  will  be  entitled  before  the  estate  shall  vest 
in  those  eventually  entitled,  and  that  the  judgment  in  parti- 
tion will  not  conclude  them.  The  judgment  provides  for  \ 
the  preservation  of  the  fund  the  proceeds  of  the  sale,  until 
the  estate  shall  finally  vest,  and  for  a  distribution  of  it  then 
among  those  who  shall  be  entitled  as  remainder  men.  The 
plaintiff  as  tenant  in  common  with  others,  of  the  lands,  and 
in  possession  in  virtue  of  his  life  estate  for  the  life  of  his  wife, 
was  entitled,  as  of  right,  to  a  partition,  and  if  actual  parti- 
tion could  not  be  made  to  a  sale  of  the  premises.  (2  R.  S., 
317,  §  1;  Smith  v.  Smith,  10  Paige,  473;  Gaskellw.  GaskeU, 
6  Sim.,  643;  Agar  v.  Fairfax,  17  Ves.,  533.)  The  Supreme 
Coui-t  had  general  jurisdiction  of  the  subject  matter  of  the 
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action,  and  acquired  by  its  process,  jurisdiction  of  the  parties 
iu  interest,  and  they  were  concluded  by  the  judgment,  wid 
the  purchaser  at  the  sale  under  the  judgment  acquired  a 
perfect  title,  unless  by  reason  of  the  fact  that  the  interests 
might  change,  by  the  coming  into  existence  of  others  who 
would  be  entitled  before  the  falling  in  of  the  life  estate, 
deprived  the  court  of  jurisdiction,  and  rendered  a  partition 
impossible.  That  the  judgment  was  conclusive  as  to  the 
rights  of  all  is  well  established  by  authority.  (^Brewster  v. 
Striker,  2  Comst.,  19;  Blakeley  v.  Caldet^  15  N.  Y.,  617; 
Howell  V.  Mills,  56  id.,  226.) 

It  would  be  a  serious  matter,  if  in  any  case  a  partition 
could  not  be  made  between  tenants  in  common  of  lauds  by 
Side  when  actual  pai*ti4;ion  coidd  not  \\e  made,  for  tli€  resison 
that  upon  the  happeiiing  of  some  contingency  during  the 
time  within  which  lands  may  be  inalienable,  or  estates  in 
i*emaiiider  may  be  limited,  persons  may  come  into  existence 
who  will  be  entitled  to  take. 

The  statutes  of  the  State  regulating  the  jjartition  of  estates 
held  m  common,  and  providing  for  a  sjile  when  actual  parti- 
tion cannot  be  made,  have  received  a  construction,  and  oflTect 
has  been  given  to  them  by  the  courts,  from  which  we  are  not 
at  liberty  to  depart.  The  decisions  have  become  a  rule  of 
property,  and  if  we  should  doubt  whether  the  true  inteqjre- 
tation  had  been  put  upon  the  acts  of  the  legislature,  which 
we  do  not  intimate,  we  should,  under  the  circumstances,  be 
bound  by  that  given  as  early  as  1832,  by  Vice  Ch.  McCoun, 
in  Olieesman  v.  Thome  (1  Ed.  Chy.,  629),  and  followed  with- 
out question  from  that  tipie. 

The  precise  question  was  before  this  court  in  MeadY. 
Mitchell  (17  N.  Y.,  210),  and  elaborately  considered  in  an 
opinion  by  Pratt,  J.,  concurred  in  per  totam  cm^iam,  and  it 
was  held  that  an  actual  partition  or  sale  under  a  judgment 
in  imrtition  was  effectual  to  bar  the  future  contingent  inter- 
ests of  persons  not  in  jssse,  though  no  notice  is  published  to 
bring  in  unknown  parties,  and  though  such  future  owners 
may  take  afi  purchasei*s  under  a  deed  or  will,  and  not  as 
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claimants  under  any  parties  to  the  action.  The  purchaser  in 
that  case  made  the  same  objection  to  the  *  title  as  is  here 
insisted  upon,  but  the  court  held  it  good,  and  compelled  him 
to  take.  The  same  principle  is  recognized  and  the  sale 
affii*med  in  CleTnens  v.  Clemens  (37  N.  Y.,  59);  see  also, 
jNodzne  v.  Greenfield  (7  Paige,  544),  which  was  a  bill  for 
foreclosure  of  a  mortgage,  in  which  the  Chancellor  held  that 
it  was  not  necessary  to  make  every  person  having  a  future 
and  contingent  interest  in  the  premises  a  party,  although 
in  ease. 

It  is  claimed  that  the  entire  estate  is  vested,  either  in  pos- 
sesion or  remainder,  in  the  parties  to  the  action,  and  that 
no  interest  can  arise  or  accrue  hereafter  to  any  portion  of  the 
estate,  except  by  and  through  some  one  of  the  parties  to  the 
action,  and  that  they  will,  as  privies  in  estate,  be  boxmd  by 
the  judgment  and  sale.  This  may  be  so,  but  we  do  not  pass 
upon  that  question.  % 

Under  om*  statutes,  as  authoritatively  construed,  and  with- 
out discussing  the  power  of  the  coiurt  at  conmion  law,  the 
title  under  the  partition*  sale  must  be  adjudged  valid,  and 
the  order  compelling  the  purchaser  to  complete  his  purchase 
affinned. 

All  concur. 

Order  affirmed* 


Habbiet  B.  Provost,  et  al.,  Respondents,  v.  Johk  C. 

Provost,  eb  aL,  Appellants. 

The  will  of  P.,  in  case  of  his  deoease»  leaving  a  surviving^  child,  not  of  fail 
age,  devised  all  his  real  estate  to  trustees,  in  trust,  to  pay  the  net 
income  from  -the  rents  and  jyrofits  to  his  widow,  until  all  of  his  living 
children  should  arrive  at  full  age.  Upon  their  arrival  at  full  age,  he 
directed  that  the  trust  should  cease ;  and  thereupon  he  devised  to  his 
widow  a  life  estate  in  certain  premises,  remainder  to  his  son  D.,  and 
disposed  of  the  residue  of  the  realty  by  various  specific  devises  to  his 
children.    In  an  action  to  obtain  a  construction  of  the  will,  held,  that 
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the  trust  was  for  the  life  of  the  widow,  and  terminable  in  any  event  at 
her  death,  an(LBubject  to  be  determined  by  the  arrival,  during  her  life, 
of  all  the  testator's  living  children  at  full  age ;  and  that  the  trust  so 
created  was  valid  and  effectual. 
The  costs,  in  such  an  action,  are  in  the  discretion  of  the  court  below,  and 
its  determination  is  not  reviewable  in  this  court.     (Code,  §  306.) 

(Argued  May  31, 1877 ;  decided  June  12, 1877.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  modify- 
ing a  judgment  entered  upon  a  decision  of  the  court  at  Spe- 
cial Term,  as  to  costs,  and  affirming  it  as  modified.  (Re- 
ported below,  7  Hun,  81.) 

This  action  was  brought  by  plaintiffs  as  executors  of  the 
last  will  and  testament  of  David  Provost,  deceased,  to  obtain 
a  construction  of  said  will.  The  clauses  of  the  will  in  ques- 
tion, are  as  follows: 

**  II.  Jn  case  of  my  decease,  leaving  a  surviving  child  not  of 
full  age,  I  give  and  devise  all  the  real  estate  wherever  situated, 
of  which  I  may  die  seized  or  possessed,  unto  my  wife,  Harriet 
B.  Provost  and  James  W.  Valentfne  of  the  city  of  Brooklyn, 
upon  trust  however,  to  hold  the  same,  to  receive  and  collect 
the  rents  and  profits  thereof,  and. after  paying  all  exi^enses 
necessary  for  the  preservation,  care  and  management  of  said 
real  estate,  to  pay  the  proceeds  and  the  whole  thereof  to  my 
wife,  the  aforesaid  Harriet  B.  Provost,  quarterly,  or  as  received 
by  the  said  ti-ustecs,  until  all  of  my  living  children  shall  be 
of  full  age. 

III.  Upon  the  arrival  of  all  my  children  at  full  age,  it  is 
my  will,  and  I  do  direct,  that  said  trust  shall  cease,  and  that 
my  real  estate  shall  be  divided  as  follows,  that  is  to  say: 

To  my  wife,  Harriet  B.  Provost,  for  her  own  proper  use, 
benefit  and  behoof,  during  the  tei-m  of  her  natural  life,  I  give 
and  devise  all  my  real  estate,  situate  at  and  adjoining  the 
northwesterly  corner  of  Franklin  and  Green  sti-eets,  in  the 
17th  Ward  of  the  city  of  Brooklyn,  consisting  of  the  three 
houses  and  lots,  known  as  Nos.  195  and  197  Franklin  street 
and  No.  81  Green  street:  said  three  houses  and  lots  at  the 
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death  of  said  Harriet  B.  Provost  to  revert  to  aiid  become  and 
be  the  property  of  my  son  David  Provost,  his  heirs  aiid 
assigns  forever." 

Then  followed  various  specific  devises  of  his  remaining  real 
estate  to  his  children.  The  testator  died  leiiving  his  widow 
and  nine  children  six  of  whom  were  of  age  and  three  infants, 
him  surviving. 

The  adult  children,  defendants,  answered,  alleging  that 
said  provisions  were  illegal  and  void,  and  claiming  that  the 
testator's  real  estate  passed  to  his  heirs-at-law  as  if  he  had 
died  intestate.  The  Special  Term  adjudged  said  provisions 
to  be  valid,  and  gave  costs  and  allowances  to  all  of  the 
defendants  out  of  the  estate.  The  adult  defcndants'appealed 
from  the  judgment,  plaintiffs  appealed  from  so  much  thereof 
as  gave  costs  and  allowances  to  defendants  out  of  the  estate. 
The  Greneral  Term  modified  the  judgment  by  striking  out 
that  portion,  giving  costs  to  defendants  and  affirming  it  as 
modified. 

Amaaa  J.  Parker ,  for  the  appellants.  The  devise  was 
void  as  violating  the  statutes  against  pei'jjetuities.  {Post  v. 
Hover,  33  N.  Y.,  593;  Fverett  v.  Everett,  29  id.,  72;  In  re 
Bedell,  1  Tucker,  367.)  The  trust  estate  being  void,  the 
remainders  over  were  void  also.  {Hawley  v.  James,  16 
Wend.,  61;  Hoiie  v.  Van  Schaick,  20  id.,  564,  566;  Irving 
y.DeKay,  9  Paige,  523;  5  Den.,  646;  Post  \.  Haver,  33 
N.  Y.,  593;  Van  Nostrand  v.  Moore,  52  id.,  12;  Ai^naiy  v. 
Loi'd,  5  Seld.,  413-420;  30  Barb.,  312;  52  N.  Y.,  12;  4 
Abb. Ct.  App.  Dec.,  109;  Costary.  Lorillard,  14  Wend.,  291.) 

llieo,  F,  Jojckson,  for  the  respondents.  The  trust  created 
by  the  will  was  valid.  (De  Kay  v.  Irving,  9  Paige,  522; 
5  Den.,  646;  DuBois  v.  Ray,  35  N.  Y.,  162;  Post  v. 
Hover,  33  id.,  593;  Butler  v.  Butler,  3  Rirb.,  Ch.  304.) 
The  judgment  of  Special  Teim  was  erroneous  in  awarding 
costs  to  defendants.  (Code,  §§  302-306;  Downing  v.  Mar- 
shall, 37  N.  Y.,  380.) 
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AlI/EN,  J.  The  tnist  created  by  the  will  is  for  the  pres- 
ervation of  the  estate,  and  the  payment  of  the  net  income 
from  the  rents  and  profits  to  the  widow  of  the  testator  quar- 
terly, or  as  received  by  the  trustees,  and  had  the  will  ended 
with  this  provision,  the  trust  would  have  terminated  with  the 
life  of  the  cestui  que  trust  and  no  question  would  have  l>ecn 
made  as  to  its  validity.  The  trust  thus  created  is  among 
those  ailthorized  by  statute  (1  R.  S.,  728,  §  55,  sub,  3.),  and 
but  for  the  added  clause,  "  until  all  of  my  living  children 
shall  be  of  full  age,"  the  estate  would  only  have  vested  in 
the  trustees  for  the  life  of  Mrs.  Provost,  and  the  estate  would 
have  ceased  with  her  death,  as  the  purposes  of  the  trust  would 
have  ceased.     (1  R.  S.,  729,  §§  61,  62,  67.) 

The  question  is  as  to  the  effect  of  the  words  limiting  the 
continuance  of  the  trust  to  the  minority  of  the  children  of 
the  testator.  The  well  established  rule  is,  that  if  a  will  or 
any  clause  of  a  will  is  susceptible  of  two  mterpretations, 
that  shall  be  adopted  which  will  validate  the  provision  and 
give  effect  to  the  disposition,  rather  than  that  which  will 
destroy  it.  (2  Jar.  on  Wills,  743,  Rule  XVI.)  The  testa- 
tor having,  by  the  preceding  words,  created  a  valid  trust 
which,  without  qualification,  would  continue  during  the  life 
of  his  widow,  and  no  longer,  entitling  her  to  the  net  income 
of  his  estate  so  long  as  she  should  live,  by  the  added  words 
provided  for  its  termination  during  her  life  in  case  all  his 
living  children  should  attain  their  majority  before  her  death. 
The  effect  of  the  added  words  Was  as  if  after  having  created 
a  valid  trust  for  the  life  of  his  widow,  the  testator  had  said, 
but  said  trust  shall  continue  no  longer  than  during  the  minor- 
ity of  one  or  more  of  my  living  children.  The  trust,  there- 
fore, is  for  the  life  of  the  widow,  but  subject  to  be  deter- 
mined by  the  other  event;  and  must  terminate  when  the 
widow  shall  die,  or  all  the  children  shall  become  of  age, 
whichever  shall  first  happen,  and  cannot  continue  beyond  the 
life  of  the  cestui  que  timst  The  reason  for  an  earlier  term- 
ination of  the  trust  than  the  death  of  the  widow,  is  obvious; 
but  there  is  no  apparent  reason  for  continuing  it  beyond  that 
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period,  and  there  was  no  purpose  to  be  accomplished  by  its 
contiiiance. 

There  is  no  direction  for  the  application  of  the  rents  and 
profits  after  that  time,  or  for  their  accumulation.  There  is 
no  valid  limitation  of  an  expectant  estate  suspending  the 
power  of  alienation  or  of  the  ownerahip  entitling  the  persons 
pi-esumptively  entitled  to  the  next  eventual  estate  to  the  rents^ 
and  profits  after  the  death  of  the  widow,  as  undisposed  of 
under  the  statute  upon  that  subject.  (1  R.  S.,  726,  §  40.) 
The  trust  certainly  would,  from  its  nature  and  the  terms  and 
purposes  of  its  creation,  terminate  upon  the  death  of  the 
widow  as  one,  the  purposes  of  which  were  fully  accomplished^ 
being  for  her  personal  benefit,  neither  assignable  or  descend- 
ible, and  might  also  terminate  at  an  earlier  period.  And  for 
that,  provision  is  made  in  the  third  paragraph  of  the  will  in 
the  devise  to  the  widow  of  a  life  estate  in  a  portion  of  the 
realty  subject  to  the  trust.  The  trust  was  solely  for  the 
benefit  of  the  widow,  and  for  her  life  only,  and  did  not  sus- 
pend the  power  of  alienation  beyond  a  single  life  in  existence 
at  the  time  of  its  creation.  In  Irving  v.  De  Kay  (9  Paige, 
522,  and  5  Denio,  646,)  there  were  two  successive  tiiists, 
and  the  case  differed  in  that  respect  from  the  present.  The 
trusts  in  that  case  being  separable,  the  first  was  sustained 
and  the  last  held  invalid.  The  direction  for  a  division  of 
the  estate  may  be  interpreted  as  having  respect  to  the 
termination  of  the  trust  estate,  before  the  death  of  the  widow, 
upon  the  happening  of  the  event  named;  but  if  it  did  net, 
but  must  be  read  literally,  it  did  not  create  or  continue  an 
estate  in  the  executors  named  in  the  fifth,  or  the  trustees 
named  in  the  second  paragraph  of  the  will.  The  execution 
of  that  power,  in  whomsoever  vested,  did  not  suspend  the 
operation  of  the  devises  of  the  several  parts  of  the  estate,  or 
the  power  of  alienation  in  the  devisees.  The  devises  are  all 
in  the  present  tense,  and  immediate  to  the  devisees,  and 
speaking  from  the  death  of  the  testator  they  took  effect 
immediately,  subject  only  to  the  trust  for  the  life  of  Mrs. 
Provost.  No  division  of  the  property  devised  was  necessary, 
SicKELs— Vol.  XXV.        I'J 
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as  that  was  accomplished  by. the  terms  of  the  will  jissigning 
to  the  devisees  in  severalty  their  respective  portions.  The 
introductory  clause  of  the  third  paragraph  of  the  will  did 
not  postpone  the  enjojTnent  of  the  devised  estates.  There 
was  no  estate  or  right  of  possession  in  any  pei-son  other  than 
the  devisees,  after  the  trust  estate  ceased,  and  it  cannot  be 
implied  that  the  testator  intended  that  the  estate  should  vest 
in  his  heii-s  at  law  for  the  brief  period  of  the  minority  of  any 
of  his  children  after  the  trust  ceased,  and  thus  qualify  the 
present  and  absolute  gifts  of  the  will.  The  clause  has  no 
meaning,  and  can  have  no  effect  in  overthrowing  the  other- 
wise intelligent  and  valid  provisions  of  the  will.  The  estates 
vest  absolutely  in  the  devisees,  and  are  not  subject  to  any 
condition  or  contingency  by  which  they  may  be  defeated 
before  the  period  assigned  in  teiins  for  the  division  of  the 
property.  This  being  the  case  even  if  the  period  of  enjoy- 
ment should  be  deemed  postponed,  the  estates  Live  vested,* 
and  the  law  against  perpetuities  is  not  violated.  {Duffleld 
V.  Duffield^  1  Dow.  &  Clark,  311;  per  Best,  Ch.  J.;  1  Jar. 
on  Wills,  733,  et  seq.) 

The  costs  wei*e  in  the  discretion  of  the  court  below,  and 
their  action  in  resi^ect  of  them  is  not  reviewable  in  this  court. 
(Code,  §  306.) 

The  reasons  for  this  part  of  the  judgment  do  not  appear 
by  the  order,  and  as  the  question  of  costs  was  peculiarly 
within  the  discretion  of  the  Supreme  Court,  its  action  must 
be  deemed  to  have  been  in  the  exercise  of  that  discretion,  and 
not  the  subject  of  review. 

The  judgment  must  be  affirmed,  without  costs  to  either 
party  in  this  court  as  against  the  other. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 
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Statement  of  case 


Abraham  Eobinson  et  al.,  Executors,  etc.,  Respondents,  v. 

Benjamin  Kime,  Appellant. 

The  feUingr  of  trees  for  the  purpose  of  sale  by  a  tenant  for  life»  to  the 
injary  of  the  reversioner,  ia  waste,  and  an  action  lies  by  the  latter  inune- 
diately  to  recover  damages  for  the  injury  to  the  freehold. 

It  is  not  a  defense  to  such  an  action  that  the  tenant  acted  in  good  faith, 
or  under  a  claim  of  right,  or  that  he  was  in  possession,  clidming  title  in 
fee  to  the  land  upon  which  the  waste  was  conmiitted. 

As  the  reversioner  cannot  bring  trespass  or  ejectment  against  the  tenant 
so  long  as  the  tenancy  continues,  he  is  not  deban*ed  from  his  i-emedy 

« 

for  waste,  because  the  proceeding  i^ay  involve  the  determination  of  a 
disputed  title. 

Defendant  went  into  possession  of  certain  lands  in  1838,  under  an  oral 
arrangement  with  his  father,  and  occupied  on  the  west  up  to  a  fence. 
In  1841,  his  fftther  conveyed  to  him  by  deed,  describing  the  premises 
conveyed  by  metes  and  bounds,  which  it  was  claimed  did  not  give  title 
up  to  the  fence.  No  part  of  the  purchase  money  was  paid  until  the 
delivery  of  the  deed.  In  1858,  defendant,  as  executor  of  his  father, 
contracted  to  sell  to  plaintiff's  testator,  R.,  lands  bounded  on  the  east 
by  defendant's  land.  It  was  'stated  in  the  contract  that  the  line  fence 
between  the  two  pai*cel8  of  land  did  not  stand  on  the  line.  In  1869, 
defendant  conveyed,  pursuant  to  the  contract,  by  deed,  contaiuing  cov- 
enants of  wan*anty  of  title  by  him,  both  as  executor  and  individually. 
Bddf  that  defendant  could  not  claim,  by  adverse  possession,  the  land, 
if  any,  between  his  true  west  line  and  the  fence ;  that  he  could  not  hold 
adversely  prior  to  obtaining  his  deed  in  1841,  and,  if  his  possession  was 
adverse  after  that  time,  the  advei*8e  possession  terminated  upon  his 
conveyance  to  R.,  and  he  could  not  claim  thereafter  to  hold  in  hostility 
to  his  deed. 

A  conveyance  is  to  be  construed,  in  reference  to  its  viable  location  calls, 
as  mai'ked  or  appealing  upon  the  land,  in  preference  to  quantity, 
course  or  distance ;  and  any  particular  may  be  rejected,  if  inconsistent 
with  the  other  parts  of  the  description,  and  sufficient  remains  to  locate 
the  land  intended  to  be  conveyed. 

Where  monuments  existing  at  the  time  of  a  conveyance  are  referred  to 
therein,  which  have  since  disappeared,  parol  evidence  of  their  location 
is  competent. 

The  right  to  recover  treble  damages  in  actions  corresponding  with  the  old 
action  of  waste  still  exists  under  the  Code. 

(Argued  May  81,  1877;  decided  June  12, 1877.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  9f  plaintiff,  entered  upon  a  verdict. 
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This  was  an  action  for  waste.  It  was  originally  brought 
by  Simeon  B.  Bobinson,  plaintiff's  testator,  who  died  after 
judgment. 

The  premises  in  question  were  part  of  lot  twenty-three,  in 
the  town  of  Fayette,  Seneca  county. 

The  facts,  so  far  as  material  to  the  questions  discussed, 
appear  sui&ciently  in  the  opinion. 

E.  O.  Laphanij  for  the  appellant.  An  action  for  waste 
cannot  be  maintained  against  defendant.  (2  K.  S.,  336,  § 
18;  id.,  338,  §§  1,  2;  Owen  '^.  Davidson^  4  Barb.,  109;  Slann 
V.  ManUy  4  J.  Ch.,  21.)  It  was  error  to  allow  plaintiff  treble 
damages  for  what  was  claimed  as  an  excess  of  fii^e-wood  used 
by  the  tenants.  (7  Pick.,  152;  20  Mass.,  303;  15  id.,  164; 
6  Barb.,  9;  26  id.,  409;  Wil.  Eq.,  371^  McCay  v.  Watte,  57 
Barb.,  225.) 

8.  li.  Ten  Ui/ck,  for  the  respondents.  Defendant  had  not 
acquired  title  to  the  land  in  dispute  by  an  adverse  possession 
under  a  claim  of  title.  (2  R.  S..  294,  §  9;  Code,  §§  82,  84; 
Jackson  v.  Jackson,  5  Cow.,  74,  92;  Stevens  v.  li/itnelandet; 
5  Eobt.,  311;  Humbert  v.  Trinity  Church,  24  Wend.,  585; 
Flora  V.  Carbeau,  38  N.  Y.,  Ill;  Parker  y.  Foote,,  29  Wend., 
313;  Golvin  v.  Bennett,  17  N.  Y.,  564,  568;  Gerard's  Titles 
to  Real  Estate,  637-643;  Jamison  v.  Cowell,  5  N.  Y.  S.  C. 
628;  Luce  v.  Carley,  24  Wend.,  450;  Howard  v.  Howard, 
17  Barb.,  663;  Wilklow  v.  Lane,  37  id.,  250;  Corning  v. 
2Voy,  34  id.,  485;  Jackson  v.  Burton,  1  Wend.,  341;  Swart 
Y.  Sevier,  21  id.,  36;  Jackson  v.  Bard,  4  J.  R.,  230;  Jackson 
V.  Camp,  1  Cow.,  605;  Jackson  v.  Johnson,  5  id.,  74;  Binggs 
V.  Power,  14  Wend.,  227;  2  N.  Y.,  254;  4  Keyes,  448;  1 
Seld.,  394.) 

Andrews,  J.  The  defendant,  at  the  time  of  committing 
the  several  acts  of  waste  specified  in  the  report  of  the  refei*ec, 
was  the  grantee  of  the  life  estate  of  Elizabeth  Kime,  in  the 
lands  on  lot  23,  admeasured  and  set  apart  as  and  for  her 
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clower,  out  of  the  lands  on  said  lot,  of  which  her  husband 
•was  seized  at  the  time  of  his  death  in  1853. 

The  original  plaintiff,  by  a  deed  from  the  defendant,  as 
executor  of  his  father,  Christian  Kime,  dated  April  11,  1859, 
containing  covenants  of  warranty  of  title  by  the  defendant  as 
executor  and  individually,  executed  by  virtue  of  a  power 
conts-ined  in  the  will  of  Christian  Kime,  and  in  pui-suanoe 
of  a  contract  made  between  the  executor  and  the  plaintiff 
June  30,  1858,  acquired  title  to  the  lands  on  lot  23,  owned 
by  Christian  Kime  at  his  death,  bounded  and  described  in 
the  deed  as  follows:  "West,  by  Seneca  lake;  north,  by 
lands  of  John  Kime  and  Jacob  Kime;  and  east  by  Benjamin 
Kune's  land;  and  south  by  lands  of  Ed.  B.  Halsey  and  Vin- 
cent Halsey,  containmg  one  hundred  and  forty  acres  and 
fifteen  himdredths,  be  the  same  more  or  less,"  subject  to  the 
life  estate  of  Elizabeth  Kime,  in  fifty-four  acres  on  the  east 
end  of  the  premises,  being  the  part  thereof  set  apart  and 
assigned  to  her  for  her  dower  therein. 

In  1838,  Christian  Kime,  in  addition  to  the  lands  on  lot 
23,  of  which  he  died  seized,  owned  other  lands  on  the  lot 
adjoining  them  on  the  east,  and  also  a  part  of  lot  18,  north 
of  and  adjoining  lot  23,  and  by  a  deed  dated  November  1, 
1838,  acknowledged  February  8,  1841,  and  recorded  October 
16,  1841,  conveyed  to  his  son,  John  Kime,  part  of  his  land 
(m  lot  18,  containing  one  hundred  and  fifty-six  acres,  and  by 
another  deed  dated,  acknowledged  and  recorded  on  the  same 
day,  conveyed  to  the  defendant,  Benjamin  Kime,  parts  of 
lots  18  and  23,  described  therein  as  follows:  **  Beginning  at 
a  stone  in  the  road  on  the  north  line  of  said  lot,  number  23, 
and  at  the  north-west  comer  of  said  part  of  said  lot,  number- 
23,  occupied  by  Peter  Van  Riper;  thence  on  said  north  line 
north  eighty-nine  and  a  half  degrees  west,  twerUy-mx  chains 
and  fifty 'SIX  links  to  a  stake;  thence  on  J.  Johnson's  bound- 
aries: 1st.  North  one  and  a  half  degrees  east,  fifteen  chains 
thirty-two  links  to  a  stake.  2d.  North  eighty-nine  and  a 
half  degrees  west,  eight  chains  to  a  stake.  3d.  North  seven 
and  a  half  degrees  east,  thJiteen  chains  and  three  links  to  a 
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£ftake.  4th.  North  eighty-nine  degrees  west,  five  chains  and 
twenty-four  links  to  a  stake;  thence  south  two  degrees  west, 
twenty-eight  chains  and  twenty  links  to  a  stake  in  a  line 
between  said  lots;  thence  on  said  line  south  eighty-nine^ 
degrees  east,  three  chains  and  twenty  links  to  a  stake; 
thence  south  forty  chains  and  sixty-eight  links  to  a  stake  m 
the  south  line  of  said  lot  number  23;  thence  on  said  line  north 
eighty-nine  and  five-sixths  degrees  east,  twenty-nine  chains 
and  thirty-eight  links  to  a  stake  at  P.  Van  Ripcr's  south-west 
Gomer;  thence  on  his  line  north  half  a  degree  east,  forty 
chains  and  fifty-six  links  to  the  place  of  beginnnig,  containing 
one  hundi^ed  and  foity-four  acres  and  thirty-four  himdredths 
of  an  acre  of  land." 

The  wife  of  Christian  Kime  did  not  join  in  these  deeds, 
and  in  1855  the  widow  procured  her  dower  to  be  admeasured 
in  the  lands  convoyed  to  John  and  Benjamin  Kime,  and  her 
dower  in  the  lands  of  Benjamin  Kime  was  assigned  to  her 
in  the  south-west  portion  thei-eof,  adjoining  the  dower  lands 
qssigned  to  her  at  or  about  the  same  time,  in  the  lands  of 
which  her  husband  died  seized,  afterwards  conveyed  to  the 
plaintiff.  The  plaintiff,  by  his  deed  from  the  defendant  as 
executor  of  Christian  Kime,  acquired  the  reversion  in  the 
part  of  lot  23,  embraced  in  that  conveyance  assigned  for 
dower  to  Elizabeth  Kime,  and  a  fee  in  possession  in  the 
remainder,  and  the  defendant  as  the  gi-antec  of  the  tenant  in 
dower,  was  liable  to  the  grantee  of  the  reversion  for  waste 
suffered  or  committed  by  him  during  the  term  on  the  dower 
lands,  after  the  reversioner  had  acquirad  his  title.  (2  R.  S., 
334,  §  1.)  The  referee  found  that  certain  acts  of  waste  were 
committed  by  the  defendant  on  the  lands  conveyed  to  the 
plaintiff,  which  are  specified  in  ins  report,  and  no  question 
now  arises  in  respect  to  them,  except  as  to  the  act  of  the 
defendant  in  cutting  and  selling  two  black  walnut  trees  on 
lot  23,  which  the  plaintiff  claimed  stood  a  few  feet  west  of 
the  east  line  of  the  land  conveyed  to  him,  and  which  the 
defendant  insisted  were  npon  the  land  deeded  to  him  by  his 
&ther,  by  the  deed  of  November  1,  1838,  and  four  or  five 
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ixkIs  ea^t  of  his  west  line.  It  is  admitted  tliat  the  walnut 
tree  stood  on  the  dower  lands,  and  also  that  they  were  west 
of  the  west  line  of  the  defendant's  land,  as  that  line  was 
ascertained  and  defined  by  the  conunissioners  in  the  proceed- 
ings for  admeasuring  the  dower  of  Elizabeth  Kime.  But 
,the  defendant  contends  that  the  true  line  between  him  and 
the  plaintiff  is  west  of  the  place  where  the  commissioners 
located  it,  and  where  the  walnut  trees  cut  by  him  stood,  and 
that  he  is  not  concluded  by  the  line  fixed  by  the  commis- 
sioners, and  while  we  deem  it  unnecessary  to  consider  this 
question,  we  are  of  opinion  that  the  defendant  is  not  estoi)ped 
by  the  action  of  the  commissioners,  or  by  the  proceedings  in 
the  admeasurement  of  dower,  from  showing,  in  this  action, 
the  true  boundaries  of  his  land.  The  referee  found  that  the 
north  and  south  line  between  the  lands  of  the  plaintiff  and 
defendant  is  east  of  the  place  where  the  trees  were  cut, 
and  this  finding,  if  sustained  by  evidence,  is  conclusive  of 
the  right  of  the  plaintiff  to  recover  in  this  action.  The 
felling  of  tim]>er  trees  by  a  tenant  for  the  purpose  of  sale,  to 
the  injury  of  the  reversioner,  is  waste,  and  an  action  lies  by 
the  reversioner  immediately  to  recover  the  damages  to  the 
freehold.  {Livingston  v.  Reynolds^  26  Wend.,  115;  Mc 
Gregor  v.  Brawn,  10  N.  Y.,  114;  Addison  on  Toi-ts,  228.) 
Nor  is  it  any  defence  to  the  action  that  the  tenant  acted  in 
good  faith,  or  under  a  claim  of  right,  or  that  he  was  in  pos- 
session claiming  title  in  fee  to  the  land  upon  which  the  w&ste 
was  committed.  The  reversioner  cannot  bring  trespass  or 
ejectment  against  the  tenant  so  long  as  the  tenancy  continues, 
and  he  is  not  debarred  from  his  rcmedy  at  law  or  m  equity 
for  waste,  because  the  proceeding  may  involve  the  determi- 
nation of  a  disputed  title.  {Livingston  v.  Haywood,  11  Jo., 
429;  Living^on  v.  Mott,  2  Wend.,  605;  Clark  v.  Holden,  7 
Gray,  8;  Agate  v.  Lowenbein,  bl  N.  Y.,  614.)  The  real 
controversy  in  this  case  turned  upon  the  true  location  of  the 
west  line  of  the  defendant's  land,  which  was  coincident  with 
the  plaintiff's  east  line. 

The  plaintiff's  deed  bounded  him  on  the  east  by  the  west 
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line  of  the  defcndaut's  laud,  and  when  this  line  is  ascertained 
thei*e  is  no  difficulty  in  determining  on  whoso  premises  the 
walnut  trees  stood.  To  detennine  this  line  resort  must  be 
had  to  the  defendant's  deed  from  Christian  Kime.  He  had 
no  other  title.  This  deed  although  dated  in  1838  was  not 
delivered  until  1841.  The  defendant  went  into  possession  in 
1838  under  some  ai*rangement  with  his  father,  the  particulates 
of  which  do  not  appear,  except  that  it  was  oral,  and  no  part 
of  the  purchase  money  was  paid  before  he  took  the  deed,  and 
he  occupied  up  to  a  crooked  north  and  south  fence  near  to, 
but  as  he  claims  several  rods  east  of  his  west  line  as  defined 
in  the  deed,  and  the  walnut  trees  were  about  two  rods  east 
of  the  fence.  In  the  contract  of  sale  to  the  plaintiff  of  June 
30,  1858,  it  is  stated  **that  the  line  fence  between  the  land 
described  (in  the  contmct),  and  Benjamin  Kime's  land  does 
not  now  stand  on  the  line,"  but  where  the  tree  was  whether 
east  or  west  of  the  fence  is  not  stated.  If  the  true  line 
according  to  the  defendant's  deed  was  east  of  the  fence,  no 
title  by  adverse  possession  to  the  land  between  that  line  and 
the  fence  had  been  acquired  by  the  defendant  previous  to  the 
deed  to  the  plaintiff  in  1859.  To  constitute  an  adverse  pos- 
session from  which  a  grant  will  be  presumed,  it  must  have 
been  under  a  claim  of  title  exclusive  of  any  other  right,  and 
it  must  have  been  definite,  exclusive  and  notorious,  and  for 
a  period  of  twenty  years  uninterruptedly.  (2  R.  S.,  294,  §  9; 
Code,  §§  82,  84;  Jackaon  v.  Johnson,  5  Cow.,  74.) 

In  any  view  of  the  evidence  the  defendant  could  not  have 
held  adversely  prior  to  obtaining  his  deed  in  1841,  and  if  his 
possession  was  adverse  from  that  time,  it  had  not  ripened 
into  a  title  in  1859,  when  as  executor  he  conveyed  to  the 
plaintiff  the  lands  of  his  father,  bounding  him  on  the  west  by 
his  o>vn  lands.  The  adverse  possession  if  existing  to  that 
time,  was  then  terminated.  The  defendant  could  not  claim 
thereafter  in  hostility  to  his  deed  as  executor  and  to  his  cove- 
nant in  the  deed,  or  in  view  of  the  provision  in  the  contract 
that  the  fence  which  marked  the  boundary  of  his  possession 
was  not  on  the  true  line,  that  all  the  land  owned  by  Christian 
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Kime  at  his  decease  on  lot  23  to  the  defeiidaut's  true  west 
line  was  not  conveyed  to  the  plaintiff.  The  controversy 
comes  back  therefore  to  the  question,  what  was  the  west  line 
of  the  defendant's  land  according  to  his  deed  from  Christian 
Kime.  The  starting  point  in  that  deed  is  at  a  stone  in  the 
north  line  of  lot  23,  at  the  northwest  comer  of  Peter  Van 
Biper's  land  in  that  lot.  This  point  is  not  in  dispute.  It  is 
ascertained  and  admitted.  The  fii^  coui*se  is  'Whence  on 
said  north  line  north  eighty-nine  and  a  half  degi'ees  west, 
thoenty-six  chains  and  forty-six  links  to  a  stake."  The  second 
clause  in  the  description  is  '*  thence  on  J.  Johnson's  bound- 
aries "  giving  four  courses  and  distances  to  a  stake  at  the 
northeast  corner  of  the  land  conveyed.  The  other  lines  of 
the  siurvey  define  the  westerly,  southerly  and  ensterly  bound- 
aries of  the  land  by  courses  and  distances,  each  course  termi- 
nating at  a  stake  except  the  last  which  runs  to  the  place  of 
1)egiiiing.  In  running  out,  the  land  according  to  the  courses 
and  distances  in  the  deed,  it  was  found  that  the  north-east 
comer  (on  lot  18)  was  six  chains,  or  thereabouts  west  of  a 
north  and  south  fence  across  lot  18,  which  had  been  for  thirty 
or  moi'e  yeai's  recognized  as  on  the  west  line  of  John  Kime's 
land,  and  the  defendant's  west  line  on  lot  18,  according  to 
the  courses  and  distances,  would  include  a  strip  of  land 
about  six  chains  wide,  which  John  Kime  had  always  occu- 
])ied  and  claimed  under  his  deed  from  Christian  Kime  of 
November  1,  1838.  Nor  would  the  lines  of  the  sui-vey  close, 
running  the  courses  and  distances  in  the  deed,  and  if  the 
west  line  is  located  according  to  the  courses  and  distances, 
the  defendant  would  have  eighteen  or  twenty  acres  moi'e 
land  than  is  called  for  by  his  deed.  The  plaintiff  claims  that 
thei*e  was  a  mistake  of  six  chahis  in  the  distance  given  in  the 
first  course,  and  that  the  tnie  length  of  that  line  is  20  chains, 
46  links,  instead  of  26  chains,  46  links,  as  given  m  the  deed. 
The  referee  found  upon  this  issue  in  favor  of  the  plaintiff, 
and  the  evidence  supports  his  conclusion.  We  have  referred 
to  the  fact  that  running  the  courses  and  distances  in  the  deed, 
would  carry  the  defendant's  west  line  on  lot  18  six  chains 
81CKKT.8— Vol.  XXV.  20 
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west  of  the  east  line  of  John  Kime's  land  as  that  Ime  has 
been  established.  There  is  this  farther  difficulty  in  running 
this  first  course  26  chains,  46  links  from  the  starting  point. 
It  would ,  terminate  that  line  six  chains  west  of  the  west 
bomidaries  of  Johnson's  land  on  lot  18,  which  the  next 
clause  in  the  description  shows  was  the  east  line  of  the  land 
on  that  lot,  intended  to  be  conveyed,  and  which  the  defend- 
ant has  claimed  to  be  his  true  east  line  from  the  line  of  the 
conveyance. 

The  stakes  referred  to  in  the  description  could  not  be 
found,  at  the  time  of  the  trial,  but  parol  proof  was  given 
from  wliich  the  referee  could  locate  the  stake  mentioned  in 
the  deed  at  the  termination  of  the  eighth  coui'se  in  the  south 
line  of  lot  23,  and  this  point  being  found,  as  also  the  west  line 
of  Johnson's  land,  at  the  end  of  the  first  ooui*se,  the  mistake 
in  the  length  of  that  course  as  given  in  the  deed  is  apparent. 
There  was  much  other  evidence  given  on  the  trial,  tending  to 
the  same  conclusion,  but  it  is  unnecessjiry  to  refer  to  it  particu- 
larly. It  sufficiently  appeal's  fix)m  what  has  been  stated, 
that  the  referee  wjis  justified  in  rejecting  the  length  of  the 
first  course  in  the  deed  as  a  false  description,  by  comparing 
it  with  the  kno>vn  monuments  and  locative  calls  of  the  grant. 
The  rule  is  well  settled  that  a  conveyance  is  to  be  construed 
in  reference  to  its  visible  locative  calls,  as  marked  or  appear- 
ing upon  the  land,  in  preference  to  quantity,  coui'se,  or 
distance;  and  any  particular  may  be  rejected,  if  inconsis- 
tent with  the  other  parts  of  the  description,  and  sufficient 
remauis  to  locate  the  land  intended  to  be  conveyed.  (Ilath' 
away  v.  Power,  6  Hill,  454;  Drew  v.  Swift,  46  N.  Y.,  204.) 
The  Johnson  boundary  mentioned  is  in  the  nature  of  a  mou- 
ument,  and  it  was  competent  to  show  where  that  boundary 
was,  and  also  to  give  parol  evidence  of  the  location  of  the 
stakes  existing  when  the  defendant's  deed  was  given  and 
referred  to  in  the  description,  although  they  could  not  be 
fomid  at  the  time  of  the  trial.  {Wendell y.  People,  8  Wend., 
190;  Jaeksaix  v.  Widger,  7  Cow.,  723;  Pemam  v.  Wead,  6 
Mass.,  131;  Drew  v.  Svnft,  stijn^a.)     The  walnut  trees  were 
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west  of  the  west  line  of  the  defendant's  land,  as  that  line  was 
found  by  the  referee,  and  the  defendant  was  chargeable  with 
waste  in  cutting  them,  under  the  circutnstances  proved. 

The  right  of  the  plaintiff  to  treble  damages  was  adjudged 
by  the  Greneral  Tenn  on  the  first  appeal  (1  S.  C.  R.  [T.  & 
C]  Co.),  and  we  concur  in  the  views  expressed  by  Talcott, 
J.,  upon  this  question. 

There  were  several  exceptions  to  the  admission  and  rejec- 
tion of  evidence  taken  by  the  defendant  on  the  trial.  We 
have  examined  them  attentively,  and  find  no  error  in  the 
rulings  of  the  referee,  which  calls  for  a  reversal  of  the  judg- 
ment. 

The  judgment  snould  be  affirmed. 

All  concm*,  except  Foloer,  J.,  not  sitting;  Rapallo,  J., 
absent. 

Judgment  affirmed. 


Isaac  Spencer  Smith,  Executor,  etc..  Appellant,  v.  Fred- 
erick W.  Starr,  Respondent. 

Where  the  record  on  appeal  from  a  judgment  contains  no  case  or  excep- 
tions, and  no  evidence  that  a  trial  was  had  save  an  order  reciting  that 
the  action  was  brought  to  trial  at  Special  Term,  and  a  motion  made  to 
dismiss  the  complaint,  and  directing  that  the  same  be  dismissed,  such 
record  presents  nothing  for  review  ;  an  appeal  from  the  order  dismiss- 
ing the  complaint  does  not  bring  up  for  review  the  proceedings  on  the 
trial. 

(Argued  June  1, 1877 ;  decided  June  12, 1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  defendant  entered  upon  an  order  dis- 
missing plaintiff's  complaint.     (Reported  below,  4  Hun,  123.) 

The  record  contained  no  case  or  exceptions,  but  simply 
the  judgment  roll  with  notice  of  appeal  to  this  com-t  and 
copies  of  opinions.     The  judgment  roll  was  composed  of  the 
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pleadings,  an  order  purporting  to  be  of  the  Special  Term  which 
recited  that  the  action  had  been  brought  to  trial  befoi-e  the 
com-t  without  a  jury,  that  a  motion  was  made  on  the  part  of 
defendant  to  dismiss  the  complaint,  and  thereupon  ordering 
that  the  complahit  be  dismissed  with  costs,  unless  the  plain- 
tiff moves  within  ten  days  from  service  of  copy  of  order  to 
amend  his  complaint;  a  notice  of  appeal  from  the  order  to 
the  General  Term,  an  order  of  affirmance  by  the  General 
Term,  a  judgment  for  costs  entered  upon  said  order,  and  the 
order  dismissing  the  complaint,  a  notice  of  appeal  from  the 
judgment,  an  order  of  General  Term  affirming  the  judgment, 
and  a  judgment  for  costs  entered  thereon, 

Charles  H.  Smith,  for  the  appellant. 

HobU  Johnstone,  for  the  respondent. 

Per  Curiam.  The  record  in  this  case  presents  nothing  for 
review.  No  case  is  made  out,  or  appears  to  have  been  set- 
tled, or  a  single  exception  to  have  been  taken.  The  only 
evidence  that  a  trial  has  taken  place  is  an  order  purporting 
to  have  been  made  at  Special  Term,  which  recites  that  the 
action  has  been  brought  to  trial,  etc.,  and  a  motion  made  to 
dismiss  the  complaint,  and  directs  that  the  same  be  dismissed 
with  costs,  unless  the  plaintiff  moves  to  amend  his  complaint 
within  ten  days  from  the  date  of  the  service  of  a  copy  of  the 
order. 

There  is  also  a  notice  of  appeal  from  the  order  to  the 
General  Term,  of  a  subsequent  date,  and  a  statement  that  a 
judgment  was  entered  for  a  failure  to  comply  with  the  terms 
of  the  order  for  costs,  and  after  this  a  notice  of  appeal  from 
judgment  to  the  General  Term. 

The  appeal  from  the  order  does  not  bring  up  for  review 
the  proceedings  upon  a  trial,  and,  as  there  are  no  exceptions, 
the  appeal  from  the  judgment  presents  no  question  for  con- 
sideration. Where  there  is  no  case*  made  or  settled,  showing 
that  any  question  was  raised,  or  any  exceptions  taken,  and  no 
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report  of  a  referee,  or  findings  of  the  court,  with  exceptions, 

this  court  has  no  jurisdiction  and  no  appeal  lies.     {Doty  v. 

Oarolus,  31  N.  Y.,  547;    Weed  v.  N,  Y.  &  H.  R.  R.  Co.,  29 

id.,  616.) 

The  appeal  must  be  dismissed,  with  costs. 

All  concur.  ^ 

Appeal  dismissed.  ■> 


Henry  Tone,  as  Administrator,  etc.,  Appellant,  v.  The 
Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  Respondents. 

Under  the  provision  of  the  act  of  1861,  relating  to  contracts  by  the  corpor- 
ation of  the  city  of  New  York  (}  1,  chap.  808,  Laws  Of  1861),  substituting' 
the  comptroller,  counsel  to  the  corporation  and  recorder  of  said  city  a 
Board  of  Revision  and  Coirection  of  assessments  for  local  improvements 
in  place  of  the  common  council,  and  devolving  upon  the  new  board  tho 
power  and  authority  then  vested  in  the  common  council  in  reference  to 
such  assessments,  the  said  board  had  the  same  authority  as  was  con- 
ferred upon  the  common  council  by  the  act  of  1859,  relating  to  taxes 
and  assessments  in  said  city  (}  17,  chap.  802,  Laws  of  1S59),  to  refer 
back  the  assessment-lists  to  the  board  of  assessors  for  revisal  and  cor- 
rection ;  and  in  case  of  such  reference  the  provision  of  said  act  of  1861, 
providing  that  if  the  assessment-lists  shall  not  be  confiimed  within  thirty 
days  by  said  Board  of  Revision  and  Correction,  they  shall  be  deeme<.l 
to  be  confirmed,  does  not  apply ;  after  they  ai*e  referred  back  they 
cannot  be  confirmed  in  any  way  until  they  are  again  certified  and  pre- 
sented to  the  board  for  confirmation. 

The  thirty  days'  limitation  contained  in  the  act  of  1861,  was  not  repealed 
by  the  provisions  of  the  act  of  1872  (chap.  680,  Laws  of  1872),  defining 
the  powera  of  said  Boai-d  of  Revision  and  Correction. 

In  May,  1871,  T.,  plaintiff's  intestate,  contracted  to  do  certain  work  upon 
a  street  of  said  city.  The  contract  referred  to  and  made  a  pai't  thereof 
a  city  ordinance  regfulating  the  mode  of  making  payments  for  work 
done  under  such  contracts,  which  pi-ovided  that  the  final  payment  should 
not  be  made  until  the  assessment  for  the  work  shall  have  been  con- 
firmed. The  work  was  completed  by  T.  in  December,  1872  ;  in  March, 
1874,  the  board  of  assessors  completed  the  assessment-lists,  and  pre- 
sented them  to  the  Board  of  Revision  and  Con*ection,  by  whom  they 
were  returned  for  revision  and  correctioti.  The  lists  had  not  been 
corrected  or  again  presented  to  the  boaixi  for  confii*mation  when  this 
action,  which  was  brought  to  recover  the  final  payment,  was  commenced. 
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Heldf  that  the  actioa  was  prematurely  brought,  and  plainti£f  was  not 
entitled  to  recover  ;  that  it  was  immaterial  whether  said  Board  of  Revi- 
sion and  Correction  acted  legally  or  illegally  in  refusing  to  confii*m  and 
in  returning  the  assessment-lists ;  they  not  having  been  again  certified 
to  the  board,  were  not  confirmed. 

The  ordinance  referred  to  and  made  part  of  the  contract  was  passed  prior 
to  the  passage  of  the  act  of  1861,  and  provided  for  a  confirmation  "  by 
the  common  coimcil."  Held,  that  the  condition  as  to  confiimation  was 
not  rendered  inoperative  by  the  fact  that  when  the  contract  was  made 
the  common  council  could  not  confirm ;  that  the  words,  *'  by  the  common 
council,"  in  the  ordinance  were  made  inoperative  by  the  act  of  1861, 
and  as  the  pai*ties  contracted  with  reference  to  that  act,  the  oi*dinance 
and  the  contract  are  to  be  read  as  if  these  words  were  stiicken  out;  and 
the  condition  required  a  confirmation  by  competent  authority. 

Also  hddt  that  in  the  discharge  of  their  duty  the  Board  of  Revision  and 
Correction  were  independent  public  ofificers,  acting  not  for  the  peculiar 
benefit  of  the  corporation,  but  for  the  public  good,  in  obedience  to  the 
mandate  of  the  Legislatui^e;  and  that  therefore  the  city  coi*poration  was 
not  responsible  for  negligence  or  omission  on  their  part  in  the  discharge 
of  their  duties,  and  so  was  not  liable  because  of  a  failure  to  confirm  the 
assessment. 

(Argued  June  1, 1877 ;  decided  June  12,  1877.) 

Appeal  from  judgment  of  the  General  Term  of  the  court 
of  Common  Pleas  in  and  for  the  city  and  comity  of  New 
York,  aifirming  a  judgment  in  favor  of  defendant  entered 
upon  an  order  dismissing  plaintiff's  complaint  on  trial. 

This  action  was  brought  to  recover  the  final  jmyment 
claimed  to  be  due  upon  a  contract  made  and  entered  into  by 
and  between  Daniel  Tone,  plaintiff 's  intestate,  and  defendant, 
which  said  Tone  agreed  to  furnish  the  necessjiry  materials  })y 
and  labor  for  regulating,  grading  and  setting  curb  and  gut- 
ter stones,  and  flagging  the  -sidewalks  in  One  Hundred  and 
Twenty-third  street  in  the  city  of  New  York,  which  contract 
was  dated  May  29th,  1871. 

The  facts  appear  sufficiently  in  the  opinion. 

John  H.  StrahaUy  for  the  appellant  The  contractor  hav- 
ing performed  all  the  conditions  of  the  contittct  on  his  part, 
and  defendant  having  been  prevented  from  confirming  the 
assessment  by  chapter  308,  Laws  of  1861,  cannot  now  insist 
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as  against  the  contractor  on  the  peif ormance  of  this  condi- 
tion. {CummmffY.  Mayor ^  etc.,  11  Paige,  596;  Beard  v. 
Ctti/  of  Brooklyn,  31  Barb.,  142;  Baldwin  v.  City  of 
Oswego,  1  Abb.  Ct.  of  Appeals  Dec.,  62;  2  Keyes,  132; 
Boicein/  ^at  Bk,  v.  Mayor,  etc.,  63  N.  Y.,  336;  Bowery 
Jfat.  Bk,  V.  Mayor,  etc.,  8  Hun,  224.)  The  want  of  a  con- 
firmation of  the  assessment  in  this  action  was  no  bar  to  plain- 
tiff's right  to  recover.  {People  ex  rel.  Doyle  v.  Green,  6  N. 
Y.  [Sup.  CtJ,  129;  People  v.  Bartlett,  3  Hill,  570;  JSTiblo  v. 
Bensse,  44  Barb.,  54;  Moses  v.  Bierling,  31  N.  Y.,  462; 
Glacius  V.  Black,  50  id.,  148;  Cohen  v.  31ut.  L.  Ins.  Co., 
id.,  621;  Guidet  v.  Mayor,  etc.,  4  J.  &  S.,  562;  Bowery 
JVat.  Bk.  V.  Mayor,  etc.,  63  N.  Y.,  336;  8  Hun,  229;  2 
Pars,  on  Con.,  173;  Chitty  on  Con.,  625.) 

A.  J.  Requier,  for  the  respondent.  The  board  of  revision 
and  correction  in  returning  to  the  lower  board  the  assess- 
ments for  damages  and  expenses,  acted  as  a  judicial  body. 
{In  re  Milley;  1  Daly,  574;  Conir^s  of  Kinderhook  v.  Claw,  . 
15  J.  R.,  538;  People  v.  Conii^s  of  Taxes,  23  N.  Y.,  192; 
People  ex  rel.  Hoyt  v.  Coim^s  of  Taxes,  id.,  24;  People  ex 
rel.  Bank  of  Commerce  v.  Comr'^s  of  Taxes,  26  id.,  163; 
People  V.  Suprs.  Liv.  Co.,  43  Barb.,  236;  In  re  Mt.  Motris 
Square,  2  Hill,  24,  25;  Oakley  v.  Van  Hoini,  21  Wend., 
307;  Baum  v.  Taipenny,  3  Hill,  76;  Stafford  v.  Williams, 
4  Den.,  183;  Fuller  v.  Wilcox,  19  Wend.,  351;  People  v. 
Mack,  Park.  Cr.,  578;  Rngg  v.  Spencer,  59  Barb.,  400; 
Salters  v.  Tobias,  3  Paige,  346;  Roosevelt  v.  Kellogg,  20  J. 
R.,  211;  Empire  City  Bk.,  18  N.  Y.,  208,  209;  Kingsland 
v.  Mayor,  etc.,  5  Daly,  451;  Imbei^t  v.  Hallock,  23  How. 
Pr.,  459,  461;  Price  y.  Peters,  15  Abb.  Pr.,  199;  Rushes*  v. 
Shearman,  28  Barb.,  417.)  Defendant  was  not  responsible 
for  the  acts  or  omission  of  the  board  of  revision  and  correc- 
tion, in  relation  to  this  assessment.  {Maximilian  v.  Mayor, 
etc.,  62  N.  Y.,  164,  165;  Dannat  v.  Mayor,  etc.,  6  Hun,  90- 
92;  Schreyer  v.  Mayor,  etc.,  29  Sup.  Ct.  R.,  1;  WoodbHdge 
V.  Mayoi;  etc,,4d  How.,  67;  Ham  v.  Mayor,  etc.,  37  id.,  458; 
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Terry  v.  Mayor^  etc,,  8  Bosw.,  504;  ClarUgy  v.  Fire 
Department^  7  Abb.  ]X.  S.],  352;  Green  v.  Mayor,  etc,  C. 
P.  &  N.  S.;  Miller  v.  Mayor,  etc.,  3  Hun,  35;  TreadweU  v. 
Mayor,  etc.,  1  Daly,  123;  Gildersleeve  v.  -Brf.  ^(fn,  17  Abb., 
201.)  The  act  of  1872  (chap.  580)  repealed  the  provision 
of  the  act  of  1861  (chap.  702)  as  to  the  time  in  which  an 
assessment  would  stand  confinned.  Farley  v.  De  Watei's,  2 
Daly,  192;  People  ex  rel.  v.  BuU,  46  N.  Y.,  67,  68;  In  re 
Tappan,  36  How.  Pr.,  414;  Inre  Volkening,  52  N.  Y.,  651.) 
The  relation  of  principal  and  agent  did  not  exist  between 
defendant  and  the  confirming  board.  [Brazil  v.  Isham,  12  N. 
Y.,  15,  17;  Paige  v.  Willett,  38  id.,  28;  Crosby  v.  Leary,  6 
Bosw.,  313;  Thomas  v.  Austin,  6  Barb.,  265;  Jolinson  v. 
Mcintosh,  31  id.,  272;  Bi-idge  v.  Payson,  5  Sand.,  217.) 

Earl,  J.  There  is  such  inextricable  confusion  in  the 
local  laws  applicable  to  the  city  of  New  York,  caused  by 
their  frequent  alteration  and  amendment,  that  their  appli- 
cation and  construction  are  generally  matters  of  difficulty 
and  uncertainty.  In  this  case  I  have  carefully  considered  all 
the  statutes  to  which  our  attention  has  been  called,  and  while 
I  find  that  some  difficulties  would  have  to  be  encountered  in 
any  conclusion  which  could  be  reached,  I  am  satisfied  that 
the  most  obvious  as  well  as  reasonable  construction  of  the 
statute  requires  an  affirmance  of  this  judgment. 

In  May,  1871,  plaintiff^'s  intestate,  Mr.  Tone,  entered  into 
contract  with  the  defendants  to  gi-ade  One  hundred  and 
twenty-third  street,  in  the  city  of  New  York,  and  to  set  the 
curb  and  gutter  stones,  and  to  flag  the  sidewalks  thei'cof. 
The  contract  was  fully  performed  by  Tone  in  December, 
1872,  and  this  action  was  brought  to  recover  the  final  pay- 
ment claimed  to  be  due  thereon. 

Some  time  prior  to  1859  an  ordinance  was  passed  by  the 
city  government  regulating  the  mode  of  making  payments 
for  work  done  imder  contracts  the  expenses  of  which  were 
ultimately  to  be  assessed  upon  property  benefited,  and  it  was 
provided  substantially  that  the  final  payment  should  not  be 
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made  until  the  assessment  for  the  work  shall  have  been  con- 
firmed by  the  common  council. 

This  ordinance  was  refcn*cd  to  in,  and  made  part  of  this 
contract,  and  the  sole  defense  set  up  and  relied  upon  by  the 
defendants  is,  that  the  assessment  for  the  expense  of  this 
work  had  not  been  laid  or  contiiined. 

It  was  provided  by  Chap.  302  of  the  laws  of  1859,  that 
the  comptroller  of  the  city  should  appoint  thi'ee  commis- 
sioners, who  should  foi-m  a  board  to  be  designated,  "  Com' 
missioned  of  Taxes  and  Assessments; '''  and  that  boaixl,  among 
other  duties,  was  reqiui*ed  to  appoint  three  residents  of  the 
city  to  constitute  a  board  to  be  known  as  the  *' Board  oi 
Assessoi*s/'  This  latter  boai'd  was  required  to  make  the  esti- 
mates and  assessments  for  street  and  other  local  improve- 
ments, and  to  certify  the  assessment  lists  to  the  common 
council;  and  it  was  provided  in  sec.  17  of  the  chapter,  that 
whenever  the  lists  were  so  certified,  **  it  shall  be  the  duty  of 
the  common  council  to  proceed  forthwith  to  confirm  such 
assessment,  or  refer  the  same  back  to  the  said  boai*d  of  assess- 
oi's,  if  necessary,  for  revisal  and  correction;  and  all  such 
matters  shall  have  precedence  to  all  other  mattei's  before  the 
common  council,  or  in  either  board  thereof." 

By  section  one  of  chapter  308  of  the  laws  of  1861,  it  was 
enacted  as  follows :  *'  The  power  and  authority  now  vested 
in  the  common  council  of  said  city  relative  to  assessment 
lists  and  the  confiimation  thereof  is  hereby  devolved  upon 
and  vested  exclusively  in  the  comptroller,  counsel  to  the 
corporation,  and  recoi*der  of  said  city,  who  together  shall 
constitute  a  Board  of  Kevision  and  Correction  of  all  such 
assessment  lists,  and  the  vote  of  a  majority  of  such  board 
shall  decide  all  questions  in  regard  thereto.  The  revision  of 
such  assessment  lists  shall  be  made  without  delay  so  that  the 
same  shall  be  confirmed  within  thirty  days  from  the  time 
they  shall  respectively  be  pi-esented  for  confiimation,  and  if 
not  so  confirmed,  they  shall  be  deemed  to  be  confirmed  at 
the  expimtion  of  thiily  days  from  the  time  they  shall  be 
respectively  so  prcsontod  for  confirmation." 
SicKBLS.— Vol.  XXV.        21 
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Uuder  the  law  as  thus  amended,  the  comptroller,  cor- 
poration counsel,  and  recorder,  were  put  in  the  place  of  the 
common  council  as  a  Board  of  BevLdon  and  Correction  of 
the  assessment  lists  which  were  i*equired  to  be  certified  to 
them  uistead  of  the  common  council,  and  they  had  all  the 
lowers  and  authority  over  the  lists  which  were  previously 
possessed  by  the  common  council.  When  lists  were  ceilified 
to  them  they  were  required  to  act  upon  them  without  delay. 
Either  one  of  three  thuigs  must  transpire:  (1.)  If  they  did 
uothing  within  the  thirty  days  the  assessment  lists  would  be 
confiimed  by  simple  ltti>S6  of  time.  (2.)  They  could  revise 
and  confirm  them  by  affirmative  action  within  that  time. 
(3.)  Or  within  that  time,  they  could  (as  the  common  coun-* 
cil  under  the  statute  of  1659  had  the  power  to  do)  refer 
them  back  to  the  assessors  for  revisal  and  correction.  If 
this  last  course  was  taken,  the  lists  might  not  be  confinned 
within  thirty  days  from  the  time  of  their  original  presenta- 
tion. After  they  were  refeii'cd  bock  they  would  not  bo 
before  the  board  for  confirmation,  and  they  could  not  be 
confirmed  in  any  way  until  they  were  again  ceitified  and 
presented  to  the  board  for  confirmation.  The  second  pres- 
entation would  be  as  if  it  were  the  first,  and  the  board  'woidd 
again  have  thirty  days  in  which  to  act  upon  the  lists,  and 
either  revise  and  confirm  them,  or  refer  them  back  for 
fmther  revisal  and  correction  by  the  board  of  assessoi's. 
And  this  same  process  could  be  repeated  until  the  assess- 
ment list  by  the  action  or  non-action  of  the  Board  of  Revi- 
sion and  Correction  should  be  confirmed. 

By  chapter  580  of  the  laws  of  1872,  it  was  enacted,  as 
follows  :  **  The  Board  of  Revision  and  CoiTcction  of  Assess- 
ment lists  •  •  •  is  hereby  continued  and  established, 
and  the  said  board,  or  a  majority  thereof,  shall  have  and 
l^erform  all  the  powers  and  duties  relative  to  the  revision, 
correction  and  confirmation  of  assessment  lists  8i)ecified  in 
the  various  laws  relating  to  assessments  in  said  city,  or  ui  or 
by  any  such  law  coufcri'cd  upon  any  officer,  board  or  deport- 
jncnt  of  the  said  city,     •     •     •     Such  board  shall  have 
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power  to  consider,  on  the  merits,  ail  oljgections  made  to  any 
assessment,  and  to  subpcena  and  examine  witnesses  in  i*e1a- 
tion  tibereto,  and  to  confirm  said  assessments,  or  to  tefer  tlie 
same  back  to  the  board  of  assessors  for  revision  and  correc- 
tion in  such  respects  as  tliey  may  determine.''  This  statute 
left  the  board  of  revision  and  correction  with  substantially 
the  same  powers  and  duties  which  it  before  possessed, 
although  a  little  more  cleariy  and  fully  defined.  The  thirty 
days'  limitation  contained  in  the  act  of  1861  was  not  repealed 
or  superseded.  It  was  still  the  duty  of  the  board  to  confirm 
within  the  thirty  days,  and  if  they  took  no  action  the  lists 
would,  by  lapse  of  time,  be  confirmed.  The  provisions  of 
the  act  of  1872  are  not  so  inconsistent  with  this  provision  in 
the  act  of  1861,  that  they  may  not  stand  and  co^3xist,  and 
hence  there  is  no  i*epeal  by  implication. 

I  have  thus  called  attention  to  the  statutes  materially  perti- 
nent to  this  case,  and  their  bearing  upon  the  facts  of  the 
case  must  now  be  considered. 

Prior  to  the  19th  day  of  March,  1874,  the  board  of  assessors 
completed  the  assesnnent  lists  for  the  expense  of  the  work 
under  Mr.  Tone's  contract,  and  the  list  of  award  of  damages 
by  reason  of  the  change  of  grade  in  the  street,  and  on  that 
day  the  lists  were  presented  to  the  board  of  revision  and 
correction  for  confirmation.  On  the  25th  day  6{  the  same 
month  the  board  took  action  upon  these  lists  and  adopted  a 
resolution  returning  them  to  the  board  of  assessors  and 
requesting  them  to  make  the  assessment  conform  to  the  cer- 
tificate of  the  comptroller,  and  omit  assessments  for  and 
awards  of  damages  on  account  of  change  of  grades.  It  does 
not  appear  in  the  appeal  book  in  what  respect  the  assessment 
lists  did  not  conform  to  the  certificate  of  the  comptroller,  or 
for  what  cause  the  damages  were  directed  to  be  omitted. 
We  cannot  therefore  assume  here  that  the  Board  of  Revision 
and  Correction  acted  illegally  in  returning  the  assessment 
lists  to  the  board  of  assessors,  to  be  revised  and  corrected 
as  directed.  We  have  no  data  for  such  assumption.  But 
they  had  the  power,  and  it  was  made  their  duty  to  examine 
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the  assessment  lists  presented  to  them,  ard  if  they  found 
them  to  be  unsatisfactory,  or  believed  them  to  be  erro- 
neous, in  the  exercise  of  their  revisory  power,  they  could 
return  them  for  correction.  '  If  they  returned  them  for  a 
reason  wrong  in  fact  or  law,  they  still  acted  in  a  matter 
over  which  they  had  jurisdiction.  If  their  directions  were 
illegal,  the  assessors  might  disobey  them,  and  again  certify 
to  them  the  assessment  lists,  or  any  party  aggrieved  could 
review  their  action  by  certiorari,  or  they  and  the  board  of 
assessors  could  by  mandamus  be  compelled  to  take  such 
legal  action  as  was  necessary  to  complete  and  confirm  the 
assessment  lists.  But  in  such  a  case  a  contractor  claiming 
final  payment  on  his  contract  could  not  sue  the  city,  and 
successfully  claim  that  the  assessment  lists  had  been  con- 
firmed, although  the  board  had  expressly  i*efused  to  confirm, 
and  had  returned  the  lists  to  the  board  of  assessors.  Hence, 
whether  the  board  acted  for  legal  or  illegal  reasons  in  refus- 
ing to  confirm  the  assessment  lists,  and  returning  them  to  the 
board  of  assessors  for  correction,  the  lists  not  having  been 
corrected  or  again  presented  to  the  board  for  confirmation, 
it  can  not  be  said  that  they  had  been  confirmed  when  this 
action  was  commenced.  It  follows  that  the  final  payment 
upon  the  Tone  contract,  for  which  this  action  is  brought,  was 
not  due  at  the  commencement  of  the  action  by  the  express 
terms  of  the  contract.  The  plaintiff  was  therefore  properly 
defeated,  unless  for  either  of  the  reasons  now  to  be  noticed, 
the  difficulty  already  presented  is  obviated. 

First.  The  ordinance  which  Was  referred  to,  and  made 
part  of  the  contract,  was  adopted  when  the  law  required  the 
assessment  lists  to  be  certified  to  and  confirmed  by  the  com- 
mon council,  and  hence  it  provided  for  confirmation  by  the 
common  council  before  final  payment  could  be  made  upon  a 
contract.  As  the  common  council  after  the  act  of  1861 
could  not  confiim,  it  is  argued  that  the  condition  as  to  con- 
firmation in  this  contract  could  not  be  performed,  and  was 
therefore  inoperative.  This  argument  is  unsound.  The 
parties  made  the  contract  hi  view  of  the  law  of  1861.     It 
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was  not  specially  wiitteu  in  the  contract  that  the  confirma- 
tion was  to  be  by  the  common  council;  but  this  was  taken  in 
only  by  reference  generally  to  the  ordinance.  It  is  absurd 
to  suppose  that  the  parties  actually  intended  confirmation  by 
the  common  council.  What  they  meant  evidently  was  con- 
firmation by  competent  authority.  The  words  **  by  the 
common  council "  in  the  ordjjiance  wei-e  I'endered  inoperative 
by  the  act  of  1861,  and  the  parties  must  be  supposed  to  have 
known  that,  and  the  ordinance  and  contract  may  thereforo 
be  read  as  if  these  words  were  stricken  out,  and  the  condition 
then  required  confirmation  by  competent  authority. 
.  Second.  It  is  further  contended  on  behalf  of  the  jDlaintiff 
that  the  confiimation  of  the  assessment  was  an  act  to  be  per- 
formed by  the  coq^oi'ation  through  its  officers  and  agents!', 
and  hence  that  it  cannot  set  up  the  want  of  a  confirmation 
which  its  officers  aiid  agents  unreasonably  neglected  or 
refused  to  make  as  a  defense  to  this  action,  while  it  is  con- 
ceded that  Tone  fully  j)erformed  the  contract  on  his  paii:. 
This  contention  would  be  sound,  if  the  facts  assumed  were 
literally  true;  that  is,  if  the  corporation  was  responsible  for 
the  non-confirmation  of  the  assessment,  it  could  not  set  it  up 
as  a  defense  to  this  action.  But  it  is  no  more  responsible  for 
this  than  the  plaintiff  or  any  other  citizen  having  a  special 
interest  in  the  performance  of  the  duty  by  the  Board  of 
Eevision  and  Correction.  In  the  discharge  of  their  duties, 
the  members  of  that  board  acted  as  independent  public  offi- 
cers, engaged  in  the  public  service.  They  were  not  selected 
by  the  corporation,  and  it  could  not  control  their  acts. 
Their  powers  were  defined  by  the  legislature,  and  were  not 
what  might  properly  be  called  corporate  powers,  and  they 
were  not  to  be  exercised  for  the  peculiar  benefit  of  the  cor- 
poration in  its  local  or  special  interest,  but  for  the  public 
good,  in  obedience  to  the  mandate  of  the  legislature.  Even 
if  they  may  properly  be  called  city  officers,  they  are  charged 
with  a  public  service,  and  for  any  negligence  or  omission, 
therefore,  in  the  discharge  of  their  duties,  no  action  will  lie 
against  the  city,  and  the  maxim  of  respondeat  superior  has 
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no  application.  (Dillon  .on  Manic.  Corp.,  §  772;  MaxmH- 
tan  V.  The  Mayor,  etc.,  62  N.  Y.,  164.)  The  plaintiff  had 
tho  same  power  to  set  these  officers  in  motion  and  to  compel 
them  to  do  thdr  duty  as  the  defendant  The  law  did  not 
impose  upon  it  the  duty  to  have  the  confirmation  made,  and 
hence  the  non-confirmation  can  in  no  way  be  charged  to  it 

The  conclusion  is  thus  reached  that  a  valid  c<Midition  pro^ 
cedent  existed,  which  had  not  been  performed,  or  in  any  way 
waived  or  excused,  which  furnished  the  defendants  a  valid 
defense  to  the  cause  of  action  set  out  in  tho  complaint 

The  judgment  must,  therefore,  be  affirmed,  with  costs. 

All  concur,  except  Mit.lwr,  J.,  dissenting;  Bafallo^  J., 
absent 

Judgment  affirmed. 


70  iwl       Mart  Adams,  Executrix,  Bespondent,  v.  The  Greenwich 

laO  8211  _'  L  *         ,, 

Insurance  Company,  Appellant 

Upon  trial  of  an  action  upon  a  poliey  of  fire  insurance  brought  by  the 
personal  representative  of  an  aaeignet  to  whom  the  poUcy  was  aaaigned 
after  loss,  defendant  moved  for  a  nonsuit,  on  the  ground  that  there  was 
no  proof  of  plaintiff's  right  or  titie  to  recover  the  amount  of  the  loss. 
Hdd,  that  the  ground  stated  did  not  cover  a  defect  in  the  title  of  the 
insured,  or  any  breach  of  a  condition  of  the  policy  by  reason  of  soch 
defect,  if  any  existed ;  and  that  as  such  an  objection,  if  it  had  been 
taken,  might  have  been  obviated,  it  was  not  available  here. 

Where,  in  an  action  ux>on  a  policy  of  fire  insuitmce,  the  secretary  of  the 
insurer  is  called  as  a  witness  to  contradict  evidence  on  the  part  of  plain- 
tiff of  a  waiver  by  said  ofiicer,  of  a  condition  in  the  policy,  and  where  he 
is  not  impeached,  it  is  not  competent,  for  the  purpose  of  corroboration, 
to  prove  by  him  his  general  course  of  dealing,  and  the  extent  and  limit 
of  his  powers,  as  that  he  had  never  waived  any  such  condition  and  had 
no  authority  so  to  do. 

Where  a  witness^  called  to  sustain  the  character  of  an  impeached  witness, 
testifies  that  he  does  not  know  the  general  character  of  said  witness 
for  truth  and  veracity,  but  gives  evidence.importing  an  acquaintance 
with  his  asBodates  and  a  knowledge  of  his  character,  and  testifite  that 
he  has  heard  his  character  questioned,  it  is  competent  for  him  to  tostaiy 
that  he  would  believe  the  witness  under  oath. 

(Argued  June  1, 1877 1  decided  June  19, 1877.) 


1877.]  Adams  «.  Grsk^wich  Insurancb  Co.  167 


BMemeni  of  ease. 


Afpbal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 
(Reported  bdow,  9  Hun,  45.) 

This  action  was  broi^t  upon  a  polic  j  ef  fire  insurance  issued 
by  defendant  to  Emily  Adams  and  by  her  assigned  to  j)lajntiff 's 
testator*  alter  loss,  and  service  of  notice  and  proc^  thereof. 

The  policy  contained  a  clause  providing  that,  if  the  prem- 
ises insured  should  become  vacant  or  unoccupied  and  so 
remain  for  more  than  thirty  days  without  notice  to  and  con- 
sent of  the  company  iu  writing,  the  policy  should  be  void. 
The  complaint  alleged  the  owuei'ship  of  the  property  by  the 
insured.  This  was  put  in  issue  by  the  answer,  which  also 
alleged  that  the  {n'emiaes  became  and  remained  vacant  for 
more  than  thu-ty  days  without  notice  or  written  consent,  and 
thereby  the  policy  became  void. 

Upon  the  trial  no  evidence  was  given  as  to  the  title  to  the 
proi^erty;  the  assignment  of  the  policy  was  proved.  At  the 
close  of  plaintiff's  evidence  defendant's  counsel  moved  for 
a  nonsuit,  on  the  ground  that  there  was  no  proof  of  plain* 
tiff's  right  or  title  to  recover  for  the  loss  or  damage.  The 
motion  was  denied  and  said  counsel  excepted.  Plauitiff  gave 
evidence  to  the  effect  that  the  conditicm  in  the  policy  above 
stated  was  waived  by  defendant's  secretary.  The  secretary 
was  called  as  a  witness  by  defendant,  and  denied  the  alleged 
waiver.  He  was  then  asked  whether  he  had  at  any  time 
waived  any  such  condition,  and  whether  he  had  any  author- 
ity to  waive  such  condition.  These  questions  were  objected 
to,  excluded,  and  defendant's  counsel  duly  excepted*  No 
attempt  had  been  made  by  plaintiff  to  impeach  the  witness. 
One  Adams  was  called  as  a  witness  for  plauitiff.  Defend- 
ant gave  evidence  attacking  his  character  for  truth  and 
veracity.  One  Chapman  was  called  by  plaintiff  as  a  sustain- 
ing witness.  He  testified  that  he  did  not  know  ^  from  the 
speech  of  i)eople"  wlmt  Adams'  cliaraeter  for  truth  and 
veracity  was,  but  had  hw  own  knowledge  in  regard  to  it; 
that  he  hiul  been  acQuahited  with  him  ten  years,  was  well 
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acquainted  in  the  neighborhood,  and  had  heard  his  chai'acter 
questioned.  He  wsis  then  asked,  **Fi*om  the  speech  of  people 
as  to  his  character,  would  you  believe  him  under  oath?'' 
This  was  objected  to;  objection  overruled  and  exception 
taken.     The  witness  answered  that  he  would. 

WtUiam  Allen  Butler,  for  the  appellant.  Plaintiff  was 
bound  to  prove  her  title  to  the  insured  property  by  comi)e- 
tent  evidence  in  order  to  recover.  (2  Phil,  on  Ins.,  623-624; 
Gilbert  v.  N.  Am,  F.  Ins.  Co.,  23  Wend.,  43;  Columbian 
Ins.  C.  V.  Lawrence,  2  Pet.,  25;  IIL  Mer.  F.  Ins.  Co.  v. 
Mar.  Mfg.  Co.,  6  111.,  236;  Rohrback  v.  Ger.  Im.  Co.,  62 
N.  Y.,  47;  Favoler  v.  N.  Y.  Indeni.  Ins.  Co.,  26  id.,  422.) 
The  alleged  waiver  of  the  secretaiy  could  only  be  held  to 
bind  defendant  by  way  of  estoppel.  {Underwood  v.  F.  J. 
S.  Ins.  Co., 57  N.  Y.,  500.  506;  Rij)ley  v.  Ftna  Lis.  Co.,  30 
id.,  136.)  The  secretary  was  not  a  general  agent,  and  could 
only  bind  defendant  within  the  limits  prescribed  by  its 
charter  and  by-laws.  {Adriance  v.  Roome,  52  Barb.,  399; 
Dabney  v.  Stevens,  2  Swe.,  415;  46  N.  Y.,  681;  Kdger  v. 
Guardn.  L.  Ins.  Co.,  58  Barb.,  185.)  The  court  erred  iu 
permitting  plaintiff's  witness.  Chapman,  to  answer  the  ques- 
tions as  to  character  and  reputation  of  Lewis  B.  Adams  for 
truth  and  veiticity.  {People  v.  Davis,  21  Wend.,  309; 
Curtis  V.  Fay,  37  Barb.,  64.)  Plaintiff  was  estopped  by 
her  statement  in  the  preliminary  proofs  from  denying  the 
existence  of  other  insurance.  {Iinnng  v.  Excel.  Ins.  Co.,  1 
Bosw.,  507;  McMasters  v.  Ins.  Co.  of  If.  Am.,  65  N.  Y., 
222.)       , 

Joseph  Smith,  for  the  respondent  A  valid  agreement  for 
insm*ance  may  be  made  by  i)arol.  {Fishy.  Coitrel,  44  N. 
Y.,  543;  Trustees,  etc.,  v.  Brooklyn  F.  Ins.  Co.,  19  id.,  305; 
Audipon  v.  Excel.  Ins.  Co.,  27  id.,  216;  EUisY.  Albany  City 
F.  Ins.  Co.,  50  id.,  405;  Buchanan  v.  Excfi.  F.  Lis.  Co.,  61 
id.,  33.)  It  wiis  competent  for  defendant's  secretary,  after 
receiving  notice,  to  waive  indoi'sing  a  change  upon  a  policy. 
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(Parker  v.  Arctic  F.  Ine.  Co.,  1  N.  Y.  S.  C,  399;  iV.  Y. 
a  Ins.  Co.  V.  jr.  Y.  Ned.  Pro.  Ins.  Co.,  14  N.  Y.,  92; 
Ames  V.  If.  Y.  Un.  Ins.  Co.,  id.,  253;  Wilson  v.  Genesee 
Mut.  Ins.  Co.,  id.,  418;  4  Bosw.,  184;  6  Laiis.,  166.)  A 
conditioii  in  a  policy  that  no  insurance  shall  be  binding 
unless  the  premium  is  paid,  may  be  waived  by  parol.  [Bauy- 
men  v.  Ag.  Ins.  Co.,  2.N.  Y.  S.  C,  264;  Bodirn  v.  Exch.  F. 
Ins.  Co.,  51  N.  Y.,  117;  25  Baib.,  187;  19  N.  Y.,  305; 
ShelUm  V.  At.  F.  and  M.  Ins.  Co.,  26  N.  Y.,  460;  Wood  v. 
Poughkeepsie  MvL  Ins.  Co.,  32  id.,  619.)  After  an  insur- 
ance company  has  waived  a  condition  it  cannot  insist  on  a 
forfeitiire.  {Underwood  v.  F.  J.  8.  Ins.  Co.,  67  N.  Y.,  500; 
PraU  y.  Jf.  Y.  C.  Ins.  Co.,  55  id.,  505.) 

Per  Curiam.  The  position  was  not  taken  on  the  motion 
for  a  nonsuit  at  the  close  of  the  plaintiff's  case,  that  the 
assured  had  not  an  insurable  interest  in  the  premises  insured, 
or  that  the  title  was  not  in  her.  The  plaintiff  sued  as  the 
personal  representative  of  the  assignee  of  the  assured,  and 
the  non-suit  was  asked  upon  the  sole  ground  that  there  was 
no  proof  of  the  plaintiff's  right  or  title  to  recover  for  the 
loss  or  damage  covered  by  the  policy.  No  defect  in  her  title 
to  the  benefit  of  the  policy  was  then  pointed  out,  or  is  now 
insisted  upon,  and  the  1*68301X8  assigned  for  the  motion  did 
not  cover  a  defect  in  the  title  of  the  assured,  or  any  breach 
of  a  condition  of  the  policy  by  reason  of  any  such  defect,  if 
any  existed.  If  the  s^Kcific  objection  now  urged  had  been 
taken,  it  might  have  been  obviated,  and  is  not  therefore 
available  hei-e. 

The  questions  propounded  to  the  secretary  of  the  defend- 
ant, when  under  examination  as  a  witness,  whether  he  had  at 
any  time  waived  any  such  condition  in  a  policy  as  that  set 
up  as  a  defence  to  this  action,  and  whether  he  had  authority 
to  waive  such  condition,  are  claimed  to  have  been  proper, 
and  that  an  answer  to  them  should  have  been  permitted  upon 
the  ground  that  in  the  conflict  of  evidence  as  to  the  alleged 
waiver  of  the  condition  in  this  policy  between  Lewis  B. 
SicKELs.-— Vol.  XXV.       22 
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Adams  and  the  witness  under  examination,  an  nnswer  in  the 
negative  would  have  forfeited  the  latter,  and  tended  to  show 
that  he  was  not  mistaken  in  testifying  that  he  had  not  waived 
the  condition  in  this  particular  instance.  In  other  words, 
the  evidence  sought  to  be  giv^i  is  claimed  to  have  been  com- 
petent as  corroborative  of  the  evidence  of  the  same  witness, 
and  as  giving  some  support  to  the  truth  of  his  stat^nents 
and  the  accuracy  of  his  memory.  It  is  not  denied  that  the 
evidence  would  have  been  collateral  to  the  issue  and  not 
admissible  as  directly  supporting  the  issue  on  the  part  of  the 
defendant  The  plaintiff  would  not  have  been  permitted,  in 
making  a  case  and  proving  a  waiver  ci  the  condition,  to 
prove  that  the  secretary  habitually  exercised  the  power,  and 
waived  this  and  like  conditions  in  other  policies.  She  was 
held  to  prove  a  waiver  in  this  particular  case^  and  a  waiver 
in  any  number  of  other  cases  would  not  have  tended  to 
prove  a  waiver  here,  and  a  waiver  once  proved  by  the  plain- 
tiff  could  only  be  met  by  direct  negative  testimony,  and  not 
by  x^roof  of  a  refusal  to  dispense  with  the  condition  in  other 
cases.  No  case  was  made  authorizing  evidence  otherwise 
inadmissible  merely  as  corroborative  of  the  evidence  of  the 
witness.  When  a  witness  has  been  impeached,  it  is  compe* 
tent  to  give  corroborative  evidence,  as  that  his  character  for 
truth,  etc.,  is  good,  or  that  he  has  made  the  same  statements 
on  other  occasions;  but  to  permit  this  to  be  done,  there  must 
be  an  impeachment  of  the  witness,  either  directly  or  indi- 
rectly, and  there  was  no  such  impeachment  here.  The  ques- 
tions were  properly  rejected.  Here  it  was  merely  sought  to 
corroborate  an  unimpeached  witness,  by  proof  by  himself  of 
his  general  course  of  dealing,  and  the  extent  and  limit  of 
his  powers.     This  *was  not  permissible. 

The  witness  Chapman  was  competent  te  answer  the  ques- 
tion whether  he  would  believe  the  witness  Adams  on  his 
oath.  He  had  given  evidence  importing  an  acquaintance 
with  the  associates  of  the  witness,  and  a  knowledge  of  his 
diaracter,  and  testified  that  he  had  heard  his  character 
questioned.     The  case  is  precisely  within  Peoph  v.  Davia  (21 
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Wend.,  309),  where  the  Bame  questioa  was  held  competent 
under  very  similar  ciicumstancea. 

The  other  questions  urged  in  behalf  of  the  ai^pellant  are 
considered  in  the  opinion  of  Judge  LcAaNSD  in  the  court 
below,  with  whom  we  c<xicur. 

The  judgment  must  be  affirmed* 

All  concur,  except  Kapallo^  J^^  absent 

Judgment  affirmed 


70    171 
190    111 

Mart  Besel,  Administratrix,  etc.,  Respondent,  v.  The  Ne%v  iSLiS 
YoKK  Centhal  and  Hudson  River  Railroad  Com-  liae  9i\ 
PANY,  Appellant 

6.,  plaintiff's  intestate,  a  car  repairer  in  Uie  •mplo7  of  defendant^  wa«  at 
work  in  the  performance  of  his  duty  under  a  car  standing  on  a  repair 
ti-ack ;  other  ears  on  the  same  track  were  being  dxtiwn  away  by  an 
engine,  when  a  coupling-pin  broke  and  the  cars  thiui  diaconiieoted,  ran 
back,  struck  the  cars  remaining  and  put  in  motion  the  one  under  which 
B.  was  at  work,  and  he  was  run  over  and  killed.  There  was  a  head 
brakeman  and  three  others  on  the  train  which  was  moving  the  cars,  but 
none  on  the  detached  cars,  and  not  the  usual  number  on  top  of  the  mov- 
ing cars.  In  an  action  to  recover  damages  for  the  death  of  B.,  it  did  not 
appear,  and  was  not  claimed,  that  a  sufficient  number  of  men  were  not 
emjdoyed  or  that  they  were  not  competent.  There  was  a  yard-master,  « 
with  an  assistant,  in  charge  of  the  yard  where  the  ears  were,  bat  it  did  not 
appear  that  they  had  notice  or  knowledge  that  the  brakemen  were  not 
in  their  proper  places,  and  they  had  no  especial  duty  to  perform  in  this 
respect.  The  yard-master  employed  the  men  who  distributed  the  cars, 
but  not  the  car  repairers.  These  worked  together,  and  when  cars  wei*e 
ready  to  be  moved  one  of  them  gave  notice  to  the  man  having  charge 
of  the  switch  engine.  The  head  brakeman  had  immediate  ehargei  of 
the  starting  and  distiibution  of  cars.  Held,  that  the  court  erred  in  deny- 
ing a  motion  for  a  nonsuit ;  that  the  head  brakeman  and  yard-mastera 
were  eo-employ ea  of  B.,  tor  whose  m^ligeBoei  if  any,  defendant  was  not 
liable ;  that  the  work  of  moving  cars  in  the  yard  was  of  suck  a  nature 
that  it  could  not  be  arranged  with  exactness  and  governed  by  rules, 
as  In  the  running  of  regular  trains. 

(Laul»ff  v.  N.  Y.  a  M.  M.  a>.,  49  N.  T.,  688 ;  F'like  v.   The  B.  A  A. 
ii.  ^  0>.,  53  N.  T.,  549),  distinguisbed. 

Besd  V.  N.  Y.  a  de  H,R,  R.  R,  Co.  (9  Hun.^  467),  reversed. 

(Argued  Juiie  6, 1877 ;  decided  June  12, 1877.) 
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Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Ck)ui*t  in  the  fomlh  judicial  department  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 
(Reported  below,  9  Hun.,  457.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
negligent  killing  of  John  Besel,  plaintiff's  intestate.  The 
facts  appear  sufficiently  in  the  opinion. 

A.  P.  Laning^  fof  the  appellant.  Plaintiff  having  failed 
to  show  any  pei-sonal  negligence  on  the  part  of  defendant, 
the  motion  for  a  nonsuit  should  have  been  granted.  {Ross 
V.  If.  Y.  a  &  H.  It.  R.  R.  Co.,  Gen.  T.  4th  Dept,  1875; 
Clarke  v.  Holmes,  7  H.  &  N.,  937;  Set/moiir  v.  Maddox,  IG 
Ad.  &  El.,  327;  liayden  v.  S.  Mfg.  Co.,  29  Conn.,  648; 
Assop  V.  Yates,  2  H.  &  N.,  768;  Pneslly  v.  Fowler,  3  M.  & 
W.,  1;  Williams  v.  C lough,  3  H.  &  N.,  258;  Laning  v.  N", 
Y.  a  R.  R.  Co.,  49  N.  Y.,  521;  Malone  v.  Hathavmy,  1  T. 
&  C,  1.)  Defendant  was  not  liable  for  the  negligence  of  the 
yard-master  or  head  brakeman.  {Flike  v.  B.  i&  A.  R.  R. 
Co.,  53  N.  Y.,  549;  13  Alb.  L.  J.,  174;  Rose  \.  B.  &  A. 
R.  R.  Co.,  58  N.  Y.,  217.) 

J.  II.  Martindale,  for  the  respondent.  Defendant  waa 
negligent  in  failing  to  use  proper  means  to  protect  the 
deceased.  {Laning  \.  If.  Y.  C.  R.  R.  Co.,  49  N.  Y.,  521; 
Flike  y.B.i&A  R.  R.  Co.,  53  id.,  553-555.) 

Miller,  J.  The  plaintiff's  intestate  was  a  car  repairer 
in  the  employment  of  the  defendant  at  their  freight  depot  at 
Suspension  Bridge,  and  the  injuries  which  caused  his  death 
were  received  while  engaged  in  that  capacity  in  the  freight 
yard  of  the  defendant.  When  the  cars  came  in  on  the  road 
in  conformity  with  the  usual  practice,  they  were  placed  on  a 
truck  known  as  the  rej)air  titick  for  inspection,  and  thei*e 
examined,  and  if  proved  to  be  out  of  repair  were  put  in  order. 
This  was  done  on  the  tmck,  unless  the  defect  was  of  such 
a  natm*e  as  to  render  it  necessary  to  scud  the  cars  to  the 
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car  shop.  The  cars  as  soon  as  repaired  were  taken  away 
from  the  track  where  they  stood  by  an  engine  which  wias 
attached  and  then  distributed  uiK>n  the  difierent  tracks,  some 
twelve  in  all,  as  required.  The  deceased  was  under  a  car, 
which  was  at  the  extreme  western  end  of  some  forty-nine 
cars,  engaged  in  the  performance  of  his  duty,  and  while  there, 
an  engine  attached  to  the  eastern  end  of  the  train  started  to 
draw  off  such  of  the  cars  as  had  been  repaired,  which  were 
disconnected  from  the  remainder,  and  one  of  which  latter 
cars  the  deceased  was  engaged  in  repairing.  When  about 
three  car  lengths  from  the  standing  portion  of  the  train,  a 
jBection  consisting  of  several  cars  parted  by  the  breaking  of  a 
coupling  pin,  and  the  grade  being  descending  the  cars  ran 
back  against  the  standing  cars  causing  them  to  move  about 
half  the  length  of  a  car,  and  deceased  was  run  over  receiving 
injuries  from  which  he  died  the  following  day. 

Becent  adjudications  in  this  State  have  gone  very  far 
toward  settling  the  law  as  to  the  liability  of  railroad  corpora- 
tions for  injuries  occasioned  to  employees  engaged  in  the 
service  of  these  cor))orations,  occasioned  by  the  negligence 
of  their  fellow  servants.  The  duty  and  implied  contract  of 
the  corporation  with  its  sei-vants  is,  that  it  will  furnish  proper 
machinery  or  other  materials  and  appliances  necessary  for 
the  work  to  be  j)eiformed,  and  shall  employ  competent  and 
skilful  fellow  servants,  and  shall  use  reasonable  care  to  that 
end.  This  duty  necessarily  implies  that  a  sufficient  number 
of  workmen  shall  be  engaged,  and  that  those  occupying 
positions  over  others  shall  be  qualified,  competent  and  skil- 
ful, and  see  that  their  subordinates  attend  to  and  perform  the 
duty  devolving  upon  them.  Where  there  is  a  general  agent 
or  superintendent  having  the  management  or  control  of  any 
particular  department  or  branch  of  the  business,  such  agent 
or  officer  takes  the  place  of  the  corporation,  and  any  neglect 
or  omission  of  duty  in  respect  to  his  employees,  is  the  act 
of  the  master  for  which  the  latter  is  responsible.  {Laning 
V.  The  N.  r.  C.  R.  R.  Co.,  49  N.  Y.,  538;  FUkse  v.  Tlie 
B.  &  A.  R.  R.  Co.,  53  N.  Y.,  549.) 
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These  cases  vdU  serve  to  illustrate  the  application  of  the 
rule  referred  to.  In  the  Laning  case,  the  defendant  was 
held  liable  for  liie  negligence  of  its  agent,  who  was  charged 
with  the  duty  of  employing  subordinates,  in  retaining  a 
foreman  of  intemperate  habits  in  charge  of  work,  by  reason 
of  which  the  plaintiff  was  injured.  In  the  FKke  case^  the 
evidence  showed  that  there  was  a  deficiency  of  brakemcn 
upon  the  train,  which  caused  the  accident,  and  that  the  head 
conductor,  whose  business  it  was  to  make  up  the  train  and 
line  and  station  the  brakemen,  had  foiled  to  provide  a  suffi- 
cient number;  and  it  was  held  that  the  defendant  was  liable 
for  his  negligence  and  want  of  care.  The  rule  is  laid  down 
in  the  case  last  cited  that  the  corporation  is  liable  for  negli- 
gence or  a  want  of  proper  care  in  resi)ect  to  such  acts  and 
duties  as  it  is  requii*ed  to  perform  as  master,  or  principal, 
without  regard  to  the  rank  or  title  of  the  agent  entrusted 
with  their  performance;  that  the  agent  takes  the  place  of 
the  corporation,  and  the  company  must  be  deemed  present 
and  is  liable  for  the  manner  in  which  his  acts  are  iKsrformed. 
If  he  employs  unfit  servants,  the  company  is  liable,  as  well 
as  for  not  employing  enough  help,  or  not  requiring  their 
presence.  Applying  the  rules  stated  to  the  case  considered, 
the  question  aiises  whether  the  drfendant  had  taken  such 
reasonable  precaution  to  guard  agdnst  the  accident  which 
occurred  as  was  required. 

No  claim  is  made  that  a  sufficient  number  of  men  were 
not  employed,  and  that  they  were  not  competent  and  well 
qualified  to  discharge  their  respective  duties,  but  the  negli- 
gence imputed  is  that  a  sufficient  number  of  brakemen  were 
not  on  the  detached  train  engaged  in  the  work  of  nnniing  it 
from  tiie  repair  track,  and  in  distributing  the  cars,  and  that 
none  was  at  the  rear  end  of  the  train.  Had  a  brakeman  been 
stationed  at  the  end  of  the  moving  train,  he  would  perhaps  have 
been  effective  in  arresting  the  train  and  thus  prevented  the  acci- 
dent. Whether  the  omission  to  station  the  i*equired  number 
of  brakemen  upon  the  cars  detached,  and  one  in  the  rear, 
was  negligent  is  the  question  to  be  determined.    It  does 
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not  appear  that  there  were  any  general  regulations  in 
regard  to  the  duties  to  be  pciformed  in  examining,  repairing 
and  moving  the  cars  as  to  placing  brakemen  there,  or  that 
such  regulations  were  really  required,  or  if  made  could  have 
been  eflfectually  carried  out  so  as  to  carry  on  the  business  and 
manage  and  conduct  the  cars  more  sj'-stematically  and  safely 
than  actually  was  done  by  those  who  were  engaged  for  that 
purpose.  The  train  was  manned  by  an  engineer,  fireman, 
a  head  brakeman  and  thi'ee  other  brakemen.  No  claim 
is  niade  that  all  the  employees  who  had  anything  to  do  with 
the  repairing  or  running  of  the  cars  in  the  freight-yard  were 
not  ex))erienced  and  skillful  men  well  fitted  for  the  business 
in  which  they  were  engaged.  While  all  aided  in  some  por- 
tion of  tile  work,  upon  no  one  of  them  devolved  the  particu- 
lar duty  of  providing  the  men  for  any  special  puri)ose.  The 
work  was  irregular  and  could  not  be  arranged  ^vith  that 
nicety  and  exactness  which  can  conveniently  be  applied  in 
the  running  of  regular  trains  upon  a  railroad.  The  jurd- 
master  had  general  charge  of  the  yard  with  an  assistant  who 
took  his  place  at  night.  It  does  not  appear  that  he  was 
negligent  in  any  respect  or  that  he  occupied  the  place  of  the 
coqioratiou  in  the  distributing  and  removal  of  the  cars,  and 
theix)  wa«  no  evidence  showing  that  he  failed  to  perform  any 
duty  which  he  owed  to  the  plaintiff's  intestate  when  he  was 
injured.  Although  there  was  not  the  usual  number  of  brake- 
men  on  .the  top  of  the  cars  which  were  being  taken  out,  it 
was  not  occasioned  by  the  negligence  of  the  defendant  or  the 
yard-master,  because  they  were  provided  and  on  hand,  and 
neither  the  yard-master  nor  his  assistant  arc  shown  to  have 
had  any  notice  or  knowledge  that  they  were  not  on  the 
train  or  were  requh'cd.  The  foi-mcr  as  the  servant  of  the 
com]>any  had  no  especial  duty  or  power  in  this  respect, 
and  was  after  all  but  a  fellow  servant,  charged  with  the 
general  ditty  of  superintending  the  yard.  He  employed  the 
men  who  distributed  the  cars,  but  not  the  car  repairers, 
and  they  worked  together,  and  the  car  repairers  gave 
notice  to  the  one  who  had   charge   of  the  switch  engine 
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when  to  move  the  cars  from  the  track,  and  no  ti*am  was 
drawn  out  without  an  order  from  one  of  the  car  repairers. 
The  yard-master  had  no  control  in  starting  or  in  the  distribu- 
tion of  the  cars.  The  head  bi^akeman  had  immediate  charge  of 
this  branch  of  the  work  and  the  engine  and  men  engaged  in 
the  same,  all  of  which  pci*sons  were  in  the  yard  at  the  time. 
He  was  not  incompetent,  aud  acted  without  any  uistructions 
from  the  yard-master  or  any  one  else,  in  accordance  with 
established  usage.  Both  the  yard-master  and  head  brake- 
man  were  co-employees  with  the  deceased  and  the  other 
employees,  although  not  of  equal  degree,  and  all  wei-e  virtu- 
ally engaged  in  the  same  or  a  similar  service.  They  were 
acting  in  harmony  in  performing  the  work  necessaiy  to  be 
done  in  the  freight  yard,  with  no  special  authority  of  any 
single  one  over  another,  except  as  to  the  particular  work  of 
removing  the  cars,  when  the  head  brakeman  exercised  a  gen- 
eral superintendence  over  his  associates.  All  wei*e  engaged 
in  the  same  common  work  and  for  the  same  common  pur- 
pose, and  the  acts  of  no  one  of  them  could  render  the 
defendant  liable  for  an  injury  to  another.  As  the  corpora- 
tion employed  all  the  men  which  were  required  who  were  of 
a  sufficient  degree  of  skill  and  capacity,  and  furnished  them 
with  all  the  means  which  were  essential  for  a  proper,  faithful 
and  intelligent  discharge  of  their  several  duties,  and  was 
under  no  obligation  to  direct  their  actions  in  every  uistance 
to  a  gre«ater  extent  than  was  actually  done,  and  as  the  same 
number  of  men,  and  the  same  degree  of  care  would  not 
always  be  required,  it  was  justified  in  leaving  to  them  the 
exercise  of  their  o\vn  discretion  and  judgment,  and  is  not 
resi)onsible  for  injuries  caused  by  the  negligence  of  one  of 
the  fellow  sei*vants  engaged  in  the  same  general  business. 

The  case  considered  is  far  diffei*ent  from  that  of  a  super- 
intendent who  IS  responsible  for  the  employment  of  pi-udent, 
safe  and  reliable  men,  or  of  a  head  conductor  whofie  duty  it 
was  to  supply  the  necessary  men  for  the  management  of  a 
regular  train  and  to  see  that  they  wei*e  on  hand  at  the  proper 
time. 
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As  competent  men  were  employed,  there  could  be  no 
liability  of  the  defendant  for  any  neglect  to  perform  the  duty 
assumed  towards  each  other,  for  they  occupied  the  position 
of  fellow  servants,  and  no  recovery  can  be  had  for  an  injury 
occasioned  by  the  negligence  of  one  of  them. 

If  we  are  right  in  the  views  indicated,  the  judge  erred  in 
denying  the  motion  for  a  nonsuit,  and  for  this  error,  without 
considering  other  questions  raised,  the  judgment  must  be 
reversed  and  a  new  trial  granted  with  costs  to  abide  the 
event. 

All  concur,  except  Church,  CL  J.,  dissenting,  and  Allen^ 
J.,  taking  no  part. 

Judgment  reversed. 


John  Kavanagh,  Respondent,  v,  Henry  L.  Wilson,  et  al.,. 

Appellants. 

Where  in  an  action  by  a  real  estate  broker  against  the  personal  represen- 
tatives of  a  deceased  customer  to  recover  an  alleged  agreed  compensa- 
tion for  effecting  a  sale,  the  only  witness  as  to  the  contract  was  the  son 
of  the  plaintiff  whose  own  compensation  depended  upon  plaintiff's  suc- 
cess, and  where  the  compensation  alleged  to  have  been  agreed  upon 
was  more  than  double  the  usual  compensation,  and  whei'e  other  circum- 
stances rendered  the  statement  of  the  witness  not  entirely  free  from 
improbability ;  HeLd^  that  the  case  was  a  proper  one  for  the  Jury ;  and 
that  a  refusal  to  submit  the  question  to  the  jury,  and  a  direction  of  a 
verdict  for  the  amount  claimed  was  error. 
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(Argued  June  6, 1877 ;  decided  June  12, 1877.) 

Appeal,  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  county  of  New  York,  affirm- 
mg  a  judgment  m  favor  of  plaintiff  entered  on  a  verdict. 

The  nature  of  the  action  and  the  facts  are  sufficiently  set 
forth  in  the  opinion. 

Oeo.  H.  Foster^  for  the  appellants.     The  case  should  have 
been  submitted  to  the  jury.     {Mastei*  v.  Deyo^  2  Wend., 
SlCKELS. — ^VoL.  IXV.         23 
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424;  Foshay  v.  FurgesoUy  6  Barb.,  33;  Bacon  v.  Town^  4 
Ciish.,  218;  Bassaii  v.  Southard,  10  N.  Y.,  240;  Heyne  v. 
Blair,  62  id,  19,  23.) 

Wm,  J.  Kane,  for  the  respondent.  The  court  was  correct 
m  directing  a  verdict  for  plaintiff.     (7  Wend.,  160.) 

Earl,  J.  This  action  was  brought  to  recover  four  thous- 
and dollai's  claimed  by  the  plaintiff  to  be  due  him  under  a 
si>ecial  contract  as  a  real  estate  broker  for  negotiating  the 
sale  of  certain  real  estate  for  Mr.  Poillon,  defendant's  testa- 
tor. The  contract  was  testified  to  by  a  single  witness, 
plaintiff's  son,  and  theix)  was  no  other  evidence  or  circum- 
stance in  the  case  tending  to  prove  it.  The  witness  testified 
that  he  was  a  clerk  in  his  father's  office,  at  a  salary  of  $5  per 
week  besides  his  board  and  clothing;  that  he  used  to  draw 
the  conti'acts  of  sale,  and  was  sometimes  paid  extra  for  that 
work;  that  in  this  case  he  drew  the  contract,  and  was  to  Ikj 
paid  a  fee  for  the  service  in  case  **  it  went  through,"  by 
which,  I  undei*stand,  was  meant,  if  the  sale  was  so  negoti- 
ated that  his  father  and  those  interested  with  him  earned  and 
received  their  compensation. 

The  contract  for  the  sale  of  the  real  estate  for  $75,000 
was  executed  by  Poillon  and  the  purchaser,  October  14, 
1872,  and  the  witness  testified  that  for  about  two  veal's 
before  that  Mr.  Poillon  was  in  his  fathci-'s  office  talking 
about  the  sale  of  this  proi)erty  nearly  every  day;  that  in 
July,  1872,  one  of  these  occasions,  he  hciird  Mr.  Poillon  say 
to  his  father,  that  if  he  sold  or  disposed  of  the  property,  he 
would  pay  him  four  thousand  dollars.  He  did  not  state 
what  gave  rise  to  this  conversjition,  nor  anything  else  that 
was  said  at  that  time,  and  it  does  not  appear  that  anything 
was  siiid  about  the  amount  of  compcnsivtion  before  or  after 
that  time. 

The  real  estate  negotiated  was  situated  in  that  part  of 
Westchester  county  which  has  since  been  annexed  to  the  city 
of  New  York,  and  it  was  proved  that  the  usual  commission 
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charged  by  real  estate  brokers  for  the  sale  of  city  property 
was  one  per  cent,  and  for  the  sale  of  country  property  two 
and  a  half  per  cent.  Treating  this  therefore  as  city  prop- 
erty, the  usual  charge  would  have  been  $750.  and  as  country 
property  it  would  have  been  $1,925. 

At  the  close  of  the  evidence  plaintiff's  counsel  asked  the 
court  to  direct  a  verdict  for  the  plaintiff,  and  defendant's 
counsel  asked  to  have  the  question  submitted  to  the  jury 
whether  or  not  Mr.  Poillon  ever  promised  or  agreed  to  pay 
the  plaintiff  the  sum  of  $4,000  for  the  services  alleged  in  the 
complaint.  The  court  declined  to  submit  the  question  to 
the  jury,  and  directed  a  verdict  for  the  plaintiff  for  the  $4,000 
and  inteixist,  and  defendant's  counsel  excepted. 

We  are  of  opuiion  that  the  court  erred.  It  is  undoubtedly 
a  general  rule  that  when  a  disinterested  witness,  who  is  in  no 
way  discredited,  testifies  to  a  fact  within  his  own  knowledge, 
which  is  not  of  itself  improbable,  or  in  conflict  with  other 
evidence,  the  witness  is  to  be  believed,  and  the  fact  is  to  be 
taken  as  legally  established,  so  that  it  cannot  be  disregarded 
by  court  or  jury.  (^Newton  v.  Pope,  1  Cow.,  109;  Conrad 
v.  WtlliamSy  6  Hill,  444;  Lomer  v.  Meeker,  25  N.  Y.,  361; 
Elwood  V.  The  Western  Union  Tel  Co.,  45  N.  Y.,  549.) 

But  this  case  is  not  fairly  brought  within  this  rule.  Here 
the  witness  was  not  wholly  disinterested.  He  was  a  son  of 
the  plaintiff,  engaged  in  his  business  and  thus  biased  and 
interested  in  feeling.  His  compensation  for  drawing  the 
contracts  (and  how  large  that  was  to  be  does  not  api)ear) 
depended,  I  infer  from  the  evidence,  upon  his  father's  success 
m  getting  his  compensation  as  the  broker. 

The  story  the  witness  tells  is  not  entirely  free  from  some 
improbability.  Why  did  Poillon  promise  to  pay  more  than 
double  the  usual  price  for  the  sale  of  country  property  ? 
Why  was  this  compensation  never  spoken  of  before  or  after 
in  the  numerous  conversations  heard  by  the  witness?  What 
induced  Poillon  to  make  the  promise  of  the  large  sum,  when 
the  usual  commission  would  seem  to  have  been  ample  com- 
pensation for  any  service  to  be  rendered?     Why  did  he  make 
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the  unusual  promise  to  pay  the  absolute  sum  iii  no  way 
dependent  upon  the  amount  for  which  the  property  might 
be  negotiated?  The  further  fact  exists  that  no  one  was 
living  who  could  contradict  the  witness  if  he  did  not  testify 
truly.  All  these  facts  and  considerations  made  this  a  case 
proper  for  the  jury,  and  the  court  erred  in  refusing  to  submit 
it  to  them. 

The  judgment  must  therefore  be  reyersed  and  a  new  trial 
granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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James  H.  Reedeb,   et  al,   Respondents,  v.  Job  Satbe, 

Appellant. 

When  one  enters  upon  and  oocnpies  lands  with  the  consent  of  the  owner, 
under  a  parol  lease  for  more  than  one  year  and  bo,  void  under  the 
statute  of  frauds,  the  occupation  inures  as  a  tenancy  from  year  to  year, 
the  agreement  regulates  the  relations  of  the  parties,  and  may  be 
resorted  to  to  determine  their  rights  and  duties  in  all  things  consistent 
with  a  yearly  tenancy. 

In  case  of  such  a  tenancy  the  lessor  has  a  right  in  any  year  of  the  occu- 
pancy, by  giving  a  sufficient  notice  to  quit,  to  terminate  the  tenancy  on 
the  last  day  of  the  rental  year. 

A  formal  notice  is  necessary,  and  it  must  be  for  the  end  of  some  year  of 
the  holding. 

A  tenant  by  parol,  of  fanning  land  for  a  year,  has  not,  save  by  express 
valid  stipulation,  or  custom  of  the  country,  or  estoppel  in  paiSf  a  right 
to  an  out-going  crop ;  the  fact  that  the  usual  crop  of  the  country  cannot 
come  to  maturity  in  a  year,  does  not  raise  by  implication  a  right  to  hold 
over. 

8o  also  where  a  tenant  from  year  to  year  has  received  sufficient  notice  to 
quit  at  the  end  of  the  year,  prior  to  putting  in  a  ci'op,  to  be  harvested 
the  next  year,  he  has  no  right  to  the  outgoing  crop. 

A  vendee,  however,  who  has  entered  into  a  contract  with  the  landlord  for 
a  purchase  of  the  premises,  but  who  has  not  obtained  the  legal  title, 
cannot  give  a  valid  notice  to  quit. 

/Is  to  whether  it  is  necessary  for  the  landlord  to  serve  a  notice  to  quit  at 
the  end  of  the  term  as  fixed  by  the  pai*ol  agreement,  in  order  to  termi- 
nate the  tenancy,  from  year  to  year,  qucare* 
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It  seeiM  that,  under  the  Code,  $  173»  the  only  limit  to  the  power  of  amend- 
\ng  the  pleadings  in  an  action  on  trial  jg,  that  it  shall  not  bring*  in  a 
new  cause  of  action. 

Plaintiffs  entei*ed  upon  certain  premises  under  a  parol  lease  for  two 
years  from  April  1,  1871,  with  the  privilege  of  sowing  a  crop  of 
wheat  in  the  fall  of  1872,  and  of  harvesting  the  same.  In  June, 
1873,  plidntiffs  then  being  in  possession,  defendant,  with  notice  of 
plaintifEs'  rights,  entered  into  a  contract  with  T.,  the  owner,  for  the  pur- 
chase of  the  premises.  Defendant,  before  receiving  a  deed,  served 
upon  plaintifts  a  notice  to  quit  on  April  Ist,  1873.  In  the  fall  of  1872, 
and  after  service  of  notice  plaintiffs  sowed  a  crop  of  wheat,  which  defend- 
ant har\'ested  and  appropriated.  In  an  action  for  the  convei'sion,  kdd^ 
that  the  notice  given  by  defendant  was  not  sufficient  to  terminate  the 
tenancy ;  that  plaintiffs*  interest  in  the  lands  under  a  valid  lease  of  the 
sama  tenor  as  the  lease  by  parol,  would  not  have  ceased  entirely 
until  they  had  harvested  and  threshed  the  crop  of  wheat  sowed  in  1872 1 
that  therefore  they  had  a  right  in  the  lands  after  April  1st,  1873»  which 
could  not  be  teiminated  in  any  other  way  than  by  a  notice  to  quit  from 
T.,  while  he  was  the  owner  of  the  legal  title ;  that  as  no  such  notice  waa 
given,  the  tenancy  was  not  terminated,  and  T.  and  his  grantee  (the 
defendant)  were  estopped  from  denying  plaintiffs*  right  to  the  crop ; 
and  that  defendant  was  liable. 

One  of  the  tenants  having  died,  his  personal  representatives  were  made 
parties  plaintiffs,  the  complaint  was  dismissed  as  to  them,  and  judgment 
was  entered  for  the  survivors  without  its  being  stated  that  it  was  for 
them,  as  stirvivora.  HeLd,  that  this  was  an  irregularity  to  be  taken 
advantage  of  on  motion,  and  not  a  ground  of  appeal. 

Also  hddt  that  the  complaint  should  have  been  amended  by  averring  the 
.character  or  rights  in  which  the  surviving  plaintiffs  continued  the  action* 
i.  e.,  as  survivors ;  but  that  as  this  amendment  could  have  been  made  on 
the  trial,  it  could  be  done  here  nurui  pro  tune, 

■ 

(Argued  April  16, 1877 ;  decided  June  19, 1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department  af&rming  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict,  and 
affirming  an  order  denying  a  motion  for  a  new  trial  (Repor- 
ted below,  6  Hun,  562.) 

This  action  was  brought  to  recover  for  the  alleged  con- 
version of  a  quantity  of  wheat. 

In  the  spring  of  1871  James  H.  Reeder,  Lyman  Beeder 
and  James  M.  Reeder  agreed,  by  parol,  with  one  Tut- 
hill  to  lease  of  him  a  farm  in  Yates  county  for  two  years 
from  April  1st,  1871,  at  an  annual  rental  of  $500,  the  lessees 
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to  have  the  privilege  of  sowing  and  reaping  two  crops  of 
wheat.  There  was  a  crop  of  wheat  in  at  the  time,  which 
was  reserved  by  the  lessor.  The  leasees  took  possession 
imder  the  agreement  and  occupied  for  the  two  years,  paying 
the  rent.  In  June,  1872,  Tuthill  contracted  to  sell  and  con- 
vey the  farm  to  defendant,  a  deed  and  possession  to  be  given 
April  1st,  1873.  Defendant  at  the  time  had  knowledge  of 
plaintiffs'  rights.  The  deed  was  delivered  at  the  time  speci- 
fied, and  defendant  took  possession.  A  short  time  after  the 
execution  of  the  contract  defendant  served  upon  the  plaintiiTs 
a  notice  requiring  possession  of  the  premises  on  the  1st  of 
April,  1873,  and  forbidding  them  from  sowing  a  crop  of 
wheat  that  fall.  Plaintiffs  however  went  on  and  sowed  a 
crop  of  wheat  in  the  fall  of  1872.  This  was  harvested-  by 
defendant  and  appropriated  to  his  own  use,  and  for  its  con- 
version this  action  was  brought.  James  M.  Reeder  died  in 
1873;  his  representatives  and  the  surviving  lessees  were  the 
plaintiffs  herein. 

At  the  close  of  the  plaintiffs'  evidence  on  the  trial  defend- 
ant's counsel  made  a  motion  to  dismiss  the  complaint  as  to 
the  personal  representatives  of  James  M.  Reeder,  which  was 
granted.  He  also  moved  for  a  nonsuit  as  to  the  other  plain- 
tiff, without  stating  the  grounds  therefor,  which  was  denied, 
and  he  duly  excepted.  The  court  directed  a  verdict  for  the 
plaintiffs  for  the  amount  of  damages,  which  was  agreed  upon, 
and  defendant's  counsel  duly  excepted. 

Charles  S.  Baker,  for  the  appellant.  On  the  sale  of  the 
£Eirm  under  the  written  contract  and  the  execution  and  deliv- 
ery of  the  deed,  and  the  taking  possession  by  defendant  the 
crop  of  wheat  passed  to  him.  (^Wintermute  v.  Light,  46 
Barb.,  278.)  Defendant  was  the  equitable  owner  of  the  faim 
from  the  time  of  making  the  contract.  {Swarthout  v.  Burr^ 
1  Barb.,  495;  Thompson  v.  Smith,  1  Wkly.  Dig.,  456.) 
The  original  agreement  for  a  lease  to  Reeder  from  Tuthill 
was  absolutely  void,  being  by  parol  and  not  to  be  performed 
within  a  year.     {Dung  v.  Parker^  52  N.  Y.,  494;  2  R.  S. 
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[Edm's  Ed.],  139,  §  8;  id.,  140,  §  2,  sub.  1;  Broadwelly. 
Getman,  2  Deii.,  87;  Baldwin  v.  Palmei\  10  N.  Y.,  232; 
Schuyler  v.  Leggett^  2  Cow.,  660-663.)  The  right  to  sow 
aad  hai*vest  the  crop  of  wheat  was  an  interest  which  amoun- 
ted to  a  possession  on  the  pait  of  plaintiffs.  {Griffiths  v. 
Puleaton,  13  M.  &  W.,  358.)  Plaintiffs  were  entitled  to 
hold  as  tenants  from  year  to  year.  (Taylor's  L.  &  T.  §  535; 
Whiiwarat  v.  OuUing,  10  J.  R,  361;  Price  v.  JUckeUs^  21 
Ala.,  741.) 

J.  McGutre,  for  the  respondents.  The  crop  being  owned 
by  plauitiffs  did  not  f)ass  with  the  land  by  the  deed  to 
defendant.  (9  Cow.,  39;  2  J.  R,  418;  9  id.,  112.)  The 
statute  providing  that  agreements  not  to  be  performed 
within  a  year  are  void,  docs  not  aj^ply  to  contracts  for  the 
leasing  of  lands.  {Young  y,  Doke,  1  Seld.,  461;  41  Barb., 
91;  4  Kcyes,  397;  49  N.  Y.,  24.) 

FoLGER,  J.  The  plaintiffs  entered  upon  the  premises, 
i-elying  upon  an  oral  lease  from  Tuthill,  the  owner,  for  the 
term  of  two  years'  occupation  of  the  premises,  with  the 
privilege  of  two  crops  of  wheat.  One  of  those  crops  would 
mature  and  be  reaped  during  the  term  of  two  years'  occupa- 
tion. The  other  would  not.  It  must  have  much  of  its  growth 
and  must  be  reaped  after  the  two  years  had  expired.  The 
rent  was  fixed  at  $500  for  each  year.  It  was  j)aid.  The 
plaintiffs  went  into  occupation,  in  pursuance  of  what  passed, 
orally,  between  them  and  Tuthill.  That  oral  agreement  was 
void,  by  the  statute  of  frauds,  as  to  the  term  attempted  to  be 
created,  or  any  interest  in  lands  to  be  derived  from  it.  (2 
R.  S.,  p.  134,  §  6.)  The  right  to  take  off  a  crop  of  wheat, 
after  the  two  years  had  expired,  though  sowed  before,  was  an 
interest  in  lands.  (JS'arZ  Falmouth  v.  Thomas,  1  Cromp.  & 
Mees.,  89;  Stetoart  v.  Doughty,  9  J.  R.,  108.)  So  that  the 
whole  agreement  was  void,  and  might  have  been  legally 
repudiated,  as  soon  as  it  wjis  made,  by  either  i)arty  to  it.  But 
occupation  of  the  lands  was  taken  with  the  coiLscnt  of  the 
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owner  and  the  rent  was  paid  to  him,  in  pursuiiace  of  and 
under  the  void  agreement.  In  such  case  the  occupation 
inures,  as  a  tenancy  from  year  to  year.  {Clayton  v.  Blakey^ 
8  T.  R.,  3;  Thunder  v.  Belcher^  3  East,  449;  Launabery  v, 
Snyder,  31  N.  Y.,  514;  Schuyler  v.  LeggeU,  2  Cow.,  660; 
The  People  v.  Rickei%  8  id.,  226.) 

The  agreement,  though  by  parol,  and  void  as  to  the  term 
and  the  interest  in  lands  sought  to  be  created,  regulates  the 
i*elations  of  the  parties  to  it  in  other  respects  upon  which 
the  tenancy  exists,  and  may  be  resorted  to  to  determine  their 
rights  and  duties,  in  ail  things  consistent  with,  and  not  inap- 
plicable to  a  yearly  tenancy,  such  as  the  amount  of  rent  to 
be  paid,  the  time  of  year  when  the  tenant  could  be  compelled 
by  the  landlord  to  quit,  and  any  covenants  adapted  to  a 
letting  for  a  year.  {Doe  v.  Bell,  8  T.  E.,  579;  8  Cow., 
nujpra;  Arden  v.  Sullivan,  14  Q.  B.  [Ad.  &  EL,  N.S.J,  832; 
Doe  V.  Amey,  12  Ad.  &  EL,  476;  Berry  v.  Lindtley,  3  M. 
&  R,  498;  Edwards  Y.  demons,  24  Wend.,  480.) 

We  are  thus  enabled  to  ascertain  the  relations  to  each 
other,  of  the  Eeeders  and  Tuthill,  when  Sayre  the  defend- 
ant came  in,  as  the  vendee  of  the  premises  by  a  valid  contract 
of  sale  and  purchase. 

This  was  in  June,  1872.  The  parol  lease  was  in  1871;  as 
may  be  inferred  from  April  1st  of  that  year  to  April  1st  of 
1873.  The  Eeeders  had  occujDied  for  one  year,  from  April 
1st,  1871,  to  April  1st,  1872.  No  notice  to  quit  had  been 
given  to  them.  No  other  act  of  Tuthill,  the  lessor,  during 
the  year  1871,  had  injuriously  affected  the  rights  in  the  prem- 
ises of  the  Eeeders.  They  were  entitled  to  remain  on  and 
use  the  premises  for  the  whole  of  the  year  1872,  and  up  to 
the  1st  of  April,  1873. 

This  alone  did  not  give  them,  or  retain  for  them,  a  right 
to  sow  in  the  fall  of  1873  for  a  crop  of  wheat  to  be  matured 
and  reaped  in  the  summer  of  1874.  The  sure  rights  of  a 
tenant  from  year  to  year,  are,  in  each  year,  the  rights  which 
a  tenant,  by  parol,  for  a  single  year  has.  A  tenant  by  paix>l 
for  a  single  jear,  has  not  at  common  laAV,  nor  save  by  express 
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valid  stipulation,  or  custom  of  the  country,  or  estoppel  in 
paiSf  a  right  to  an  outgoing  crop;  ( Wigglesworth  v.  Dalit' 
«on,  IDoug.,  201;  Gordon  y.  Little^  8  Serg.  &  R.,  533;  Cah 
decott  V.  Smyihies^  7  Car.  &  P.,  808;  Sluliz  v.  Dickey^ 
5  Binn.,  285;  Bain  v.  Clark,  10  J.  E.,  424;  Demi  v. 
Bossier^  1  Penn.  Eep.,  224;  and  see  Hai^is  v.  Fmnk^  49  N. 
Y.,  24.)  No  local  custom  is  shown.  It  is  not  hinted  that 
Uiere  is  a  general  custom  in  this  State.  We  know  of  none, 
though  it  is  otherwise  in  Pennsylvania,  New  Jei-scy  and  Dela- 
ware, and  perhaps  some  other  States.  (See  Pemisylvania 
cases  above  cited,  and  Van  Doren  v.  Everitt^  2  Southard, 
460;  Templeman  v.  Biddle,  1  Harring;  522.)  The  express 
stipulation  was  void  and  could  be  determined  by  the  lessor's 
notice  to  quit.  Whether  there  was  an  estoppel  in  pais, 
depends  upon  considenitions  yet  to  be  offered. 

It  is  true  that  a  tenant  holding  by  a  tenure  which  is  uncer- 
tain as  to  the  time  at  which  it  will  cease,  is  entitled  to  take 
off,  after  it  has  ceased,  the  crops  which  he  has  sowed  in  the 
due  course  of  husbandry.  But  if  it  is  ceilain  at  the  time 
when  he  sows,  how  long  it  will  continue,  and  it  is  plain  that 
he  cannot,  before  it  ceases,  reap  that  which  he  may  sow, 
then  it  is  his  own  folly  if  he  sows  (^Per  Ld.  Mansfield,  Wig- 
glesworth V.  Dallison,  1  Douglass,  201),  and  he  will  not  be 
permitted  to  reap.  This  rule  does  not  give  to  the  tenant 
any  right  by  reason  of  his  having  ploughed,  manured  or 
otherwise  prepared  the  ground  for  the  seed,  if  he  has  not 
sowed.  (See  Stewart  v.  Doughty,  9  J.  R.,  supra;  Kings- 
bury V.  Collins,  4  Bing.,  202;  Bain  v.  Clark,  10  J.  R.,  424.) 
We  think  that  it  matters  not  how  it  is  made  ceilain  when 
an  uncertain  teim  will  cease.  It  may  be  by  the  death  of  one 
for  whose  life  the  lands  are  held,  or  it  may  be  by  the  giving 
of  a  sufficient  notice  to  quit  by  one  entitled  to  give  it.  A 
notice  to  quit  terminates  the  tenancy  on  the  day  the  notice 
expires;  {Rigg  v.  Bell,  5  T.  R.,  471.) 

It  is  admitted  by  counsel  arguendo,  in  Douglass,  {supra,  p. 
206),  that  when  the  usual  crop  of  the  country  is  such  that  it 
cainiot  come  to  maturity  in  one  year,  a  right  to  hold  over 
SicKBLS.— Vol.  XXV.       24 
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.^ci  ..le  end  of  the  term,  in  a  parol  demise,  may  be  raised 

•V    unnicaiiOii.     But  no  authority  is  cited;  nor  does  it  seem 

.  uii;>i^uut  Avith  a  statute  which  declares  that  no  estate  or 

'iiLuit\>t  in  hind,  save  a  lease  for  a  term  not  exceeding  one 

\  cur,  ^liali  be  created  by  parol.     (2  R.  S.,  p.  134,  §  6.) 

They  >vci"e  entitled  to  remain  and  use  through  the  year 
1873  and  up  to  the  1st  of  April,  1874,  unless  the  occupation 
was  sooner  determined  by  mutual  sussent  of  them  and  Tut- 
hill,  or  his.successoi's  in  intercst,  or  by  a  sufficient  notice  to 
quit  from  some  one  having  legal  right  to  give  it. 

It  is  said  that  so  to  construe  is  to  make  the  lease  intermin- 
able. It  is  intenninable,  save  as  it  may  be  terminable,  by 
the  notice  to  quit  of  the  lessor  or  the  lessee;  or  by  an  actual 
or  implied  surrender.  **  In  truth,  he  is  a  tenant  from  year 
to  year,  as  long  as  both  parties  ijleasc,"  says  Lord  Kenyon 
in  Hex  v.  InJiabitants  of  Slone,  (6  T.  IL,  295);  Doe  v. 
Wood,  (14  M.  &  W.,  682). 

A  sufficient  notice  to  quit,  given  in  1871,  would  have 
terminated  their  right  of  occupation  on  the  fii*st  day  of 
April,  1872 ;  {People  v.  lizckerty  supra.)  A  sufficient 
notice  to  quit  in  1872,  would  have  terminated  their  right  of 
occupation  on  the  firet  day  of  April,  1873;  and  either  of 
such  notices,  given  before  seeding,  would  have  prevented  the 
right  to  sow  in  1873  for  a  crop  of  wheat  to  bo  gathered  in 
1874.  For,  in  case  of  a  tenancy  from  year  to  year,  growing 
out  of  a  parol  lease  void  by  the  statute  of  frauds,  the  lessor 
has  a  right,  in  any  year  of  the  occupancy  under  it,  to  give  a 
sufficient  notice  to  quit  and  thus  to  terminate  the  tenancy 
on  the  last  day  of  the  rental  year.  A  formal  notice  was 
necessary  to  terminate  their  holding,  or  to  cut  off  the  rights 
accrued  and  accruing  to  them  from  their  occupation  as 
tenants  from  year  to  year,  under  the  void  lease,  except  as 
hereinafter  noticed.  {Bradley  v.  Covel,  4  Cow.,  349;  Jack- 
son,  ex  dem,,  v.  Salmon,  4  Wend.,  327.)  The  notice  to  quit 
must  have  been  for  the  end  of  some  year  of  the  holding. 
(4  Cow.,  sujpra^)  In  this  case,  for  the  first  day  of  AprUi 
1873. 
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So  that  we  have  before  ud  in  May,  1872,  the  Keeders,  the 
plauitiffs,  as  tenants,  and  Tuthill,  the  owner,  as  ianaiord; 
the  Reeders  with  the  right  to  remain  and  use,  through  the 
year  1873  and  up  to  April  1st,  1874,  unless,  in  due  time,  a 
due  notice  to  quit,  is  given  to  them  by  their  lessor,  or  by 
some  one  succeeding  to  his  rights. 

Sayre  then,  or  soon  after,  entered  into  a  contract  with 
Tuthill  for  the  purchase  of  the  premises.  He  hud  notice  of 
the  rights  of  the  Reeders,  and  so,  beyond  a  doubt,  bought, 
subject  to  them.  Sayre  did  serve  upon  the  Reeders  a 
notice.  There  is  no  particular  form  requisite  in  such  a 
notice.  If  it  fully  apprise  the  occupant  that  the  owner 
wills  to  determine  the  occupancy  on  the  day  named  in  it,  it 
is  all  that  reason,  or  the  needs  of  the  ca_e,  require.  The 
notice  given  by  Sayre  did  make  known  to  the  Reeders  that 
he  required  full  possession  of  the  lands  on  the  first  day  of 
April  next  after  the  date  of  it;  which  was  on  the  first  day 
of  April,  1873.  The  notice,  as  a  paper,  was  sufficient  in 
form  and  substance. 

And  now  comes  in  the  query,  whether  Sayre,  being  only 
the  vendee  by  contract,  and  not  having  yet  a  legal  title  to 
the  land,  could  give  a  notice  to  quit,  which  would  oi^erate 
to  aflect  the  rights  of  the  Reedei-s. 

It  is  not  so  readily  to  be  said  what  were  their  rights  on 
and  after  that  day.  It  is  certain  that  a  sufficient  notice  to 
quit,  given  in  1872,  would  have  determined  the  tenancy  from 
year  to  year  on  the  first  day  of  April,  1873.  Sayre  did 
give  notice  to  quit,  sufficient  in  fonn  and  substance,  if  ho 
had  a  right  to  give  that  notice.  But  he  W4is  not,  until  after 
the  day  last  named,  the  owner  of  the  legal  title.  Before 
that  he  had  but  an  equitable  title,  which  might  or  might  not 
become  a  legal  title.  The  notice  to  quit  may  be  given  by 
anyone  legally  entitled  to  give  it.  (Cole  on  Eject.,  42; 
Adams  on  Eject.,  87:  Pennington  v.  Cardale,  3  H.  &  N., 
656.) 

The  tenant  is  to  act  upon  the  notice  at  the  time  it  is  given; 
hence  it  ought  to  be  such  a  one  as  he  can  act  upon  with 
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safety.  {Right  v.  Cuthea,  5  East,  491.)  The  equitable 
owner  of  the  title  cannot  give  such  a  notice,  for  he  may  or 
may  not  fulfil  the  contract  of  sale  on  his  part;  or  the  ven- 
dor may  not  convey,  and  so  the  tenant  may  act  upon  the 
notice  and  still  find  himself  bound  for  the  next  year's  rent 
to  the  owner  of  the  legal  title. 

A  notice  to  quit  may  be  given,  either  by  the  landlord  or 
his  authorized  agent,  (Doe  v.  Broumej  8  East,  165);  or  any 
person  legally  entitled  to  the  reversion,  as  assignee,  devisee, 
heir,  or  executor,  or  receiver  with  power  to  let,  but  not,  if 
he  has  only  power  to  receive  rents.  If  it  be  doubtful  in 
whom  the  legal  estate  is  vested,  all  should  join  in  the  notice. 
{Doe  V.  CTiaplm,  3  Taunt.,  120 ;  Doe  v.  Baker,  8  id.,  241.) 

We  are  therefore  of  the  mind  that  Sayre,  not  holding  the 
legal  title,  could  not  give  an  efiectual  notice  to  quit,  which 
would  be  safe  for  the  tenants  to  rely  upon  and  conform  to. 
It  lay  in  their  j)ower  to  have  given  to  Tuthill  a  notice  to 
quit,  which  would  have  terminated  the  holding  on  the  first 
day  of  April,  1873;  but  then  they  would  have  lost  their 
privilege  of  a  croj)  of  wheat  for  that  and  the  next  calendar 
year.  It  is  said  in  8  Cow.  {siipra),  that  by  purchasing,  the 
vendee  stood  in  the  same  relation  to  the  tenants  as  the  ven- 
dor, the  lessor,  and  had  the  same  rights  and  powers.  But 
in  that  case,  there  had  be.en  a  conveyance  of  the  premises. 

But  the  question  then  is,  was  it  necessary  that  the  Reeders 
should  have  sei-vice  of  notice  to  quit,  ending  when  the  tenn 
would  have  ended  by  the  j)arol  agreement?  In  England  it 
has  been  held,  that  a  tenant  from  year  to  year,  under  an 
agreement  for  a  lease  for  seven  years,  which  lease  was  never 
executed,  was  not  entitled  to  notice  to  quit  at  the  end  of  the 
seven  years,  as  the  contract  itself  gave  him  sufficient  notice. 
{Doe,  ex  dem.  Tilt.  v.  JStratton,  4  Bing.,  446;  Tress  v.  Savage, 
4  Ell.  &  Bl.,  36.) 

It  has  been  held  in  this  State,  that  under  a  valid  lease, 
which  fixed  the  length  and  ending  of  the  term,  no  notice  to 
quit  was  necessary.  {Allen  v.  Jaquish,  21  Wend.,  628.)  I 
know  of  no  decision  expressly  holding  that  the  same  rule 
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does  not  apply  to  a  holding  from  year  to  year,  begun  vender 
a  void  lease,  which  named  a  time  for  the  termination  of  the 
tenancy;  but  see  4  Wend.,  (supj^a). 

But  what  was  the  time  for  the  termination  of  the  tenancy 
in  this  case?  Was  it  the  first  day  of  April,  1873,  or  was  it 
after  the  crop  of  wheat,  sowed  in  1872,  was  harv^ested?  We 
think  that  it  was  not  until  the  latter  event  that  the  whole 
uiterest  of  the  Eeeders  in  the  lands  terminated.  They  knew 
that  their  right  to  remain  on  the  farm  ceased,  so  far  as  the 
oral  agreement  gave  right,  on  the  first  day  of  April,  1873. 
A  surrender  of  the  premises  generally  at  that  time,  of  itself 
made  no  difference  in  their  right  to  an  off-going  crop.  (9  J. 
R,  supra.  They  also  knew  that  the  same  agreement  gave 
right  to  sow  and  reap  a  crop  of  wheat  thereafter,  and  that 
this  was  a  prolongation  of  their  tei-m.  (Bedvan  v.  Delahay^ 
1  Hy.  Bl.,  5;  Boraston  v.  Green^  16  East,  71.)  Under  the 
decisions  above  cited,  they  are  held  to  no  more  than  to  take 
note  of  the  time  of  the  termination  of  their  interest  in  the 
lands,  and  to  govern  themselves  accordingly.  Their  interest 
in  the  lands,  under  an  operative  and  valid  lease,  would  not 
have  ceased  entirely  until  they  had  harvested  and  threshed 
the  crop  of  wheat  sowed  in  1872.  So  that  we  are  brought 
to  the  conclusion,  that  they  had  a  right  in  the  lands  after 
the  first  day  of  April,  1873,  which,  while  it  could  have  been 
terminated  by  a  sufficient  notice  to  quit,  given  by  one  legally 
entitled  so  to  do,  could  not  be  terminated  in  any  other  way. 
As  Tuthill,  the  owner  of  the  legal  title,  did  not  give  that 
notice,  the  tenancy  was  not  terminated.  As  for  a  considera- 
tion received  by  him,  he  assented  to  their  sowing  in  the  fall 
of  1872,  and  recognized  their  right  to  do  so,  he  was 
estopped  from  denying  their  right  to  reap.  As  Sayre  took 
no  rights  by  his  deed,  greater  than  Tuthill  had  to  convey, 
he  could  not  rightfully  interfere  with  the  Eeeders  in  har- 
vesting the  wheat  and  disposing  of  the  grain  to  their  own 
use.  He  having  done  so,  without  right,  is  liable  to  them  for 
its  value. 

That  the  judgment  was  entered  for  the  two  surviving 
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Bccdei-s,  without  it  appeariDg  therein  that  it  was  for  them  as 
survivors  of  themselves  and  the  one  Reeder  who  was 
deceased,  is  not  cause  of  apjieal.  It  was  an  irregularity, 
which  should  have  been  taken  advantage  of  by  motion.  The 
dismissal  of  the  complaint  on  the  trial,  as  to  the  administra- 
tors of  the  deceased  Reeder,  may  have  been  on  the  ground 
that  the  proof  showed  a  partuei'ship,  and  not  a  tenancy  in 
common,  or  it  may  not.  Tenants  in  common,  must  join  in 
an  action  for  the  conversion  of  the  joint  property.  (1  Chitty 
on  PL,  §  64.)  Where  one  or  more  tenants  in  common  are 
jointly  interested  when  the  injury  was  committed,  the  action 
must  be  in  the  name  of  the  survivor  or  sui-vivors.  (Id.,  §  67). 

The  trial  then  proceeded  in  favor  of  the  other  two,  as 
surviving  partners,  or  as  surviving  tenants  in  common,  and 
the  judgment  should  have  l)een  so  entered.  It  was  no  error 
of  the  court  that  it  was  not.     It  was  a  clerical  irregularity. 

It  was  not  error  to  deny  the  motion  for  a  nonsuit  made 
after  the  complaint  was  dismissed  as  to  the  administrators. 
There  are  other  reasons  than  that  above  given.  The  motion 
was  not  put,  so  far  as  appears  from  the  apj^)eal-book,  upon 
any  specific  ground.  It  was  general.  In  such  case,  if  the 
objection  taken  on  api)eal  is  one  which  could  have  been  met 
at  trial,  by  amendment  of  pleadings,  or  further  proof  to  be 
allowed  in  the  discretion  of  the  court,  it  will  not  prevail  in  a 
court  of  review.  For  it  will  be  presumed  that  it  would 
have  been  so  obviated.  The  power  of  amendment  of  the 
pleadings  is  gi-cat  under  the  Code.  The  real  limitation  to  it 
seems  to  be,  that  the  amendment  shall  not  bring  in  a  new 
cause  of  action.  (Code,  §  173.)  An  amendment,  in  this 
case  at  trial,  allowing  the  plaintiffs  to  aver  their  character  as 
surviving  partners,  instead  of  tenants  in  common,  would  not 
change  the  cause  ot  the  action.  That  remained  the  same, 
and  required  no  different  proof  and  no  additional  parties.  It 
needed  only  tihat  the  character,  or  right  in.  which  the  plain- 
tiffs sued,  should  be  differently  aveiTcd.  This  could  have 
been  done  at  trial.  It  does  not  appear  that  it  was  done;  but 
as  it  might  have  been,  it  may  be  done  now,  nunc  pro  tunc 
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{Launsbtiry  v.  Ihirdy,  18  N.  Y.,  515;  PraU  v.  //.  li,  B.  R. 
Co.^  21  N.  Y.,  305.)  And  it  will  be  well,  when  the  i^mittir 
iuT  goes  down  from  this  court,  that  the  complaint  and  the 
judgment,  as  entered,  be  amended  so  that  the  chai*acter  in 
which  the  plaintiffs  sue  and  recover  should  appear  upon  the 
judgment  roll. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  op  the  New  York 
Central  k  Hudson  River  Railroad  Company  to 
Acquire  Certain  Lands  op  Elizabeth  Rau. 

« 

In  proceedings  under  the  General  Railroad  Act  to  acquire  lands,  the  peti- 
tion must  contain  such  a  descnption  of  the  land  sought  to  be  condemned 
as  will  show  its  location  and  the^  boundaiies  thereof.  A  defective 
descnption  cannot  be  remedied  by  a  reference  in  the  petition  to  a 
deed. 

In  such  proceedings,  extreme  accuracy  is  essential  to  preserve  the  rights 
of  all  the  parties. 

(Argued  May  22, 1877:  decided  June  19, 1877.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  depailmcnt,  affirming  an  order 
of  Special  Term  api^ointing  commiissionei's  of  a[)praisal 
herein. 

The  petition  set  forth  that  the  petitioning  corporation 
required  two  parcels  of  land  belonging  to  Mi's.  Rau. 

The  fii-st  parcel  was  described  in  the  petition  as  follows: 
'*  Beginning  at  a  j)oint  in  the  centre  line  of  Pitt  street,  18  i^ 
feet  northerly  from  the  north  rail  of  the  third  track  from 
the  south  of  your  petitioner's  I'ailroad,  as  now  located, 
thence  easterly  in  a  straight  line  about  136  feet,  to  a  point 
on  the  west  face  of  the  west  foimdation  wall  of  the  brewery 
building  of  Miu  Elizabeth  ftiu,  distant  at  right  angles  18  A 
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feet  northerly  from  the  said  north  rail;  thence  southerly 
along  the  west  face  of  said  wall  about  one  foot,  to  the  south 
face  of  the  south  foundation  wall  of  said  building,  as  the 
same  now  appears  above  the  surface  of  the  ground;  thence 
easterly  along  the  south  face  of  the  foundation  wall  of  the 
said  brewery  building,  as  the  same  now  appeaiis  above  the 
surface  of  the  ground,  about  one  hundred  and  fifty-eight 
(158)  feet  to  the  west  line  of  North  Clinton  street,  where 
the  same  intersects  the  line  between  the  lands  of  the  said 
Elizabeth  Eau  and  your  petitioner;  and  thence  westerly 
along  the  north  line  of  your  petitioner's  land  to  Pitt  street; 
thence  northerly  along  Pitt  street  to  the  place  of  begin- 
ning, hereby  intending  to  describe  and  to  include  all  the 
land  of  the  said  Elizal)eth  Rau,  within  the  lines  above 
mentioned,  between  Pitt  and  Clinton  streets." 

After  a  description  of  the  second  parcel  of  land,  the  peti- 
tion contained  the  following: 

»*  That  the  land  now  owned  by  your  petitioner,  referred  to 
in  the  fii*st  parcel  herein  above  described,  was  conveyed  to 
your  petitioner  by  Ebenezer  B.  Shearman  and  others,  by 
deed  dated  January  1st,  1839,  and  recorded  in  Monroe 
County  Clerk's  office,  in  Liber  48  of  deeds,  at  page  312, 
being  a  i^iece  of  land  fifty  feet  in  width,  to  which  deed  ref- 
erence is  herein  made." 

Geo.  F,  Danfat'thy  for  the  aj^pellant.  The  order  of  the 
General  Term  was  apj)ealable.  {In  re  li.  <&  S.  li.  Co.  v. 
Davis,  43  N.  Y.,  137,  147;  JV.  Y.  <&  H.  li.  Co.  v.  Kip,  46 
id.,  546;  In  re  iV.  Y.  C.  <6  H.  R.  li.  R.  Co.  v.  M.  G.  L. 
Co.,  63  id.,  335.)  The  petition  was  not  sufficiently  signed 
and  verified.  (Chap.  140,  Laws  ot  1852,  §  14;  Page  v. 
Ymng,  8  N.  Y.,  158;  Phillips  y.  Prentiss,  2  Hare,  542.) 
The  words  of  the  statute  being  precise  and  unambiguous  must 
be  complied  with  and  the  descrii)tion  of  the  land  desired  to 
be  taken  should  be  so  distinct  and  precise  that  the  court 
could  see  its  extent  and  situation.  (Brown's  Legal  Maxims, 
248;    3   Kent's   Com.,    462;    Dwarries   on   Statutes,    708; 
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McClusky  V.  Gromwdl^  11  N.  Y.,  601;  Joliiiaon  v.  H.  Jt, 
Ji.  Co.,  49  id,  462;  B.  <&  S.  L.  R.  R.  Co.  v.  Sup^.  EHt 
Co.,  48  id,  98;  In  re  JUT.  Y.  C.  <&  H.  R.  Co.  v.  M.  G. 
L.  Co.,  63  id.,  326;  Statue  v.  Com!l  R.  Co.,  4  M.  &  C,  122; 
18  Eng.  Ch.,  121;  R.  &  S.  R.  R.  Co.  v.  Davis,  43  N.  Y., 
144;  In  re  Livingston,  2  Abb.  Pr.  [N.  S.J,  21;  Vaily.  M. 
&  E.  R.  R.  Co.,  1  Zab.,  190.)  The  necessity  and  extent  of 
the  appropriation  was  a  question  for  the  court  to  decide. 
(R.  (&  S.  R.  R.  Co.  V.  Davis,  43  N.  Y.,  137.)  Great  injury 
or  loss  to  the  owner's  interest  or  even  great  inconvenience 
are  sufficient  reasons  for  denying  an  application  of  this  sort. 
{K  T.  &.  H.  R.  R.  Co  V.  Kip,  46  N.  Y.,  553;  Jf.  Y.  C.  & 
H.  R.  R.  R.  Co.  V.  M.  G.  L.  Co.,  63  id.,  335.) 

Edward  Harris,  for  the  respondent. 

Per  Curiam.  The  description  of  the  first  parcel  of  land 
set  forth  in  the  petition,  which  the  company  seeks  to  acquire 
in  this  proceeding,  is  manifestly  defective.  The  statute  (S. 
L.  of  1850,  chap.  140,  §  14)  declares  that  the  jietition  must 
contain  a  description  of  the  real  estate  which  the  company 
seek  to  acquii*e,  and  this  provision  caimot  be  complied  with 
unless  there  is  such  a  description  of  the  land  as  will  show  its 
location  and  the  boundaries  thereof.  The  easterly  coiuse, 
along  the  wall  of  the  brewery  building,  terminates  at  a  point 
on  the  west  line  of  Clinton  street,  where  the  same  intersects 
the  line  between  the  lands  of  Mrs.  Rau  and  the  petitioner; 
and  thence  the  boundary  runs  westerly  along  the  north  line 
of  petitioner's  land  to  Pitt  street.  It  does  not  appear  to 
what  point  on  the  west  this  point  of  intersection  is  to  be 
extended,  nor  where  the  noilh  line  is,  nor  what  is  the  quan- 
tity or  size  of  the  piece  of  land  intended  to  be  embraced  in 
the  description.  If  the  line  runs  directly  west,  it  would  run 
over  the  easterly  line  along  the  south  wall  of  Mrs.  Rau's 
brewery,  only  taking  in  about  one  foot  in  width  for  the  last 
part  of  the  line.  If  it  runs  to  Pitt  street  at  any  other  point, 
it  does  not  appear  to  what  point;  if  it  be  a  triangular  x^iece, 
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it  does  not  appear  how  much  or  what  the  precise  size  of  the 
same  is.  In  &ct^  the  north  line  of  the  petitioner's  land  is 
not  shown,  and  the  boundaries  on  that  left  without  any  cer- 
tainty as  to  the  same,  and  to  mere  conjecture.  It  must  he 
determined  m  some  other  manner  than  by  the  description  in 
the  fietition.  The  reference  to  the  deed  does  not  remedy  the 
defect,  for  it  is  by  no  means  certain  what  land  it  conveyed; 
and  even  if  it  should,  on  production,  show,  it  is  not  a  com- 
pliance with  the  statute,  which  requires  that  the  description 
should  be  contained  in  the  petition.  Without  this,  the 
owner  of  land  cannot  know  what  portion  of  his  knds  is 
required;  nor  the  commissioners  what  damages  to  appi-aise; 
nor  the  iietitioner,  the  precise  boundaries  of  the  land,  if  the 
same  is  acquired. 

In  proceedings  of  this  character,  extreme  accuracy  is 
essential,  for  the  protection  of  the  rights  of  all  the  parties, 
and  a  faihire  to  comply  with  the  statute  must  lead  to  diffi- 
culty aud  embarrassment. 

As  the  proceedings  must  be  vacated  upon  the  ground 
already  stated,  it  is  not  necessary  to  consider  whether  the 
signature  and  verification  of  the  petition  was  in  accordance 
with  the  statute,  or  the  premises. in  question  were  liable  to 
condemnation  for  the  use  of  the  company. 

The  orders  of  the  Special  and  General  Term  must  be 
reversed,  and  apj)lication  denied. 

All  conciu*,  except  Allen,  J.,  taking  no  part 

Ordered  accordingly. 
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Elizabeth  Wood,  Admioisiratrix,  etc.,  et  al.  Respon- 
dent, V.  The  New  York  Central  &  Hudson  River 
Railroad  Comfant,  Appellant. 

k  branch  of  defendant's  road  croaaed  the  A.  &  S.  R.  R.;  a  parol  agree- 
ment had  been  made  between  the  corporations  originally  owning  the 
two  roads  that  trains  on  the  A.  &  S.  R.  R.  should  have  the  right  of 
way,  and  that  trains  on  the  bi*anch  i*oad  should  come  to  a  fall  stop 
before  croaaing.  This  agi'eement  had  been  unifbnnly  observed^  and  the 
printed  instructiona  of  defendant  to  its  engineers  and  employees  required 
them  to  comply  with  it.  L.,  the  depot  agent  on  the  A.  &  S.  R.  R.,  at  the 
crossing,  was  also  in  the  employ  of  defendant  as  telegraph  operator  and' 
flagman.  One  of  defendant's  trains  was  approaching  the  croaaing,  and 
bad  slowed  up  for  the  purpose  of  stopping,  when  L.  displayed  a  white 
flag,  indicating  the  track  waa  clear ;  the  brakes  were  thereupon  taken 
off*  and  the  speed  of  the  train  accelerated.  At  the  moment  the  flag 
was  displayed  a  train  on  the  A.  &  S.  R.  R.  came  in  sight ;  the  train 
was  behind  time,  but  L.  knew  when  it  left  a  station  seven  miles  dis- 
tant. L.  proceeded  a  short  distance  up  the  track  of  the  A.  &  &  road  and 
waved  a  red  flag,  indicating  danger  and  that  the  train  should  stop,  and 
then  returned  to  or  near  the  crossing  and  waved  thj^  white  flag  to 
defendant 's  train.  The  A.  &  B.  train  did  not  stop,  and  L.  tfaei'eupon 
waved  the  red  flag  to  both  trains,  but  they  vera  too  near  to  stop.  A 
collision  occurred,  and  W.,  plaintiff's  intestate,  who  was  engineer  on 
the  A.  &  S.  train,  was  killed.  The  grade  on  the  A.  &  S.  track  was  a 
down  one,  and  W.'s  train  was  to  stop  at  the  depot,  in  an  action  to 
recover  damagea,  held,  that  the  question  of  defendant's  negligence  and 
of  the  contributory  negligence  on  the  part  of  W.,  were  properly  sub- 
mitted to  the  jury ;  that  it  waa  gross  negligence  on  the  part  of  L.  to 
agnal  to  defendant's  train  not  to  stop,  and  in  this  act  he  was  agent  of 
defendant  and  it  was  responable  for  the  conseqoenoea  i  that  it  could 
not  be  held  aa  matter  of  law  that  W.  did  or  could  have  seen  the  red  flag, 
or  that  he  waa  not  deceived  by  the  aeeond  waving  of  the  white  flag, 
which  he  might  have  supposed  was  intended  for  his  train,  it  having  the 
right  of  way. 

Also  held,  that  a  violation  of  defendant's  rules  wma  competent  evidencoi 
upon  the  question  d  negligence. 

By  defendant 's  rules  all  engines  were  required  to  come  to  a  full  stop,  and 
it  waa  declared  that  the  en^^eer  should  not  be  relieved  from  blame  in 
violating  the  ovdery  even  if  the  eonductor  ahould  direct  him  to  do  so. 
On  the  trial  d^fendant  'a  ooonsal  requested  the  oourt  to  charge  that  the 
omiasion  of  defendant  \i  engineer  to  come  to  a  full  stop  waa  not,  under 
the  circumstances,  evidence  of  negligence  on  bis  part.  The  court 
refiised  so  to  chai'ge.  Ilddf  no  error ;  that  it  waa  inunaterial  whether 
ne^gence  should  be  ioiputed  to  the  engineer  or  flagman;  but  thajt  the 


196  Wood  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  [June, 


Opinion  of  the  Court,  per  Chubch,  Ch.  J. 


circumstances  did  not  as  matter  of  law,  justify  a  violation  by  the 
engineer  of  his  positive  instructions. 
Also  hdd,  that  evidence  of  the  parol  agreement  was  competent  in  corrob- 
oration and  support  of  the  arrangement  and  usage. 

(Argued  May  81, 1877 ;  decided  June  19, 1877.) 

Appeal  from  judgment  of  the  (jeneral  Term  of  the 
Supreme  Court  in  the  third  judicial  department  affirming 
a  judgment  in  fayor  of  plaintiff  entered  upon  a  verdict* 

The  nature  of  the  action  and  the  fiicts  are  set  forth  suffi- 
ciently in  the  opmion. 

0 

Matthew  Hale,  for  the  appellant  The  evidence  being 
undisputed  the  question  of  contributory  negligence  was  one  of 
law.  {Morrison  y.  Erie  Ji.  It.  Co.,  66  N.  Y.,  302;  Mitchell 
V.  -ZVT.  Y.  C.  Ji.  B.  Cq,  64  id.  665.) 

Edwin  GomUryman,  for  the  respondent.  Defendant  as 
lessee  of  the  Athens  road  stood  in  the  shoes  of  its  lessor,  the 
owner.  {DUcheU  v.  S.  D.  &  P.  M.  jB.  jB.  Co.,  3  Wkly. 
Dig.,  506.)  Evidence  was  properly  received  as  to  the 
wages  earned  by  the  deceased.  {Mclntyi*e  v.  If.  Y. 
a  li.  B.  Co.,  37  N.  Y.,  287.)  The  deviation  by  defend- 
ant  from  its  rules  was  an  act  of  negligence  for  which  it 
is  responsible.  {Newson  v.  If.  Y.  C  B.  B.  Co.,  29  N.  Y., 
383,  386;  Cosgrave  v.  Qgden,  49  id.,  255;  Bounds  v.  D.  L. 
dt  W.  B.  B.  Co.,  3  Hun,  329.)  The  question  of  coutribu- 
tory  negligence  was  one  for  the  jury  to  decide.  {Weber  v. 
Jf.  Y.  a  B.  B.  Co.  [Ct  Apps.  Oct.  6,  1876J,  3  N.  Y. 
Wkly.  Dig.,  472,  id.  207.) 

Church,  Ch.  J.  This  action  is  brought  to  recover  dam- 
ages for  the  death  of  the  plaintiff's  intestate,  her  husband, 
who  was  an  engineer  on  a  train  of  the  Albany  and  Sus- 
quehanna road  which  collided  at  the  New  Scotland  crossing 
with  a  train  of  defendant  on  the  Athens  road,  by  which  col- 
lision the  injury  occurred. 

The  counsel  for  the  defendant  presented  several  ^Eoep- 
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tions  to  the  rulings  of  the  court  which  ai'e  urged  as  grounds 
for  reversal,  and  which  so  far  as  are  deemed  material  will  be 
briefly  noticed.  At  the  close  of  the  case  a  motion  for  a 
nonsuit  was  made,  upon  the  ground  that  no  negligence  was- 
shown  upon  the  part  of  the  defendant,  and  that  contributory 
negligence  appeared  on  the  part  of  the  deceased.  It 
appeared  that  a  parol  agreement  had  been  made  for  a 
good  consideration  between  the  ofGlcers  of  the  corporations 
respectively  owning  the  two  roads  originally,  that  all  trains 
upon  the  Athens  n>ad  should  come  to  a  full  stop,  before 
crossing  the  Susquehanna  track,  and  that  the  trains  on  the 
latter  road  were  to  have  the  right  of  way,  and  this  agi'ee- 
ment  had  been  uniformly  observed.  / 

The  pi-inted  instructions  of  the  defendant  to  their  engineeils 
and  other  employees  required  that  all  trains  should  come  to 
a  full  stop  before  crossing.  Lent,  the  depot  agent  of  the 
Susquehanna  Co.  at  that  point,  was  also  in  the  employ  of 
the  defendant  as  telegraph  oi^erator  and  flagman,  Uix)a 
the  occasion  when  the  accident  occurred  the  Athens  train 
was  apptoaching  the  crossing,  and  had  slowed  up  for  the 
purpose  of  stopping,  when  Lent  displayed  a  white  flag, 
indicating  that  the  track  was  clear,  and  the  train  blowed  for 
taking  off  brakes  and  the  speed  of  the  train  was  accelerated, 
and  it  proceeded  towards  the  crossing.  At  the  moment  of 
displaying  the  white  flag  to  the  Athens  train,  the  Susque* 
hanna  train  appeared  commg  over  the  top  of  the  grade  from 
the  west,  when,  it  is  claimed,  and  the  evidence  1  think 
fairly  proves,  that  Lent  proceeded  a  short  distance  up  the 
Susquehanna  road,  and  waved  a  red  flag  which  indicated 
danger,  and  that  the  train  should  stop,  and  then  returned 
at  or  near  the  crossing  and  again  waved  the  white  flag 
to  the  Athens  train,  and  then  discovering  that  the  Sus- 
quehanna train  was  not  stopping,  he  waved  the  red  flag  to 
both  trains,  but  they  were  too  near  to  stop,  and  the  col* 
lision  occurred,  and  the  intestate  was  killed.  Upon  these 
facts  it  is  clear  that  the  judge  committed  no  error  in  submit- 
ting the  question  of  the  negligence  of  the  defendant  to  the 
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jury,  and  the  jury  were  justified  in  holding  that  it  was  gross 
Megligence  on  the  paii;  of  Lent  to  signal  the  Athens  ti*ain 
Bot  to  stop,  and  induce  those  in  diarge  to  proceed.  It  is 
true  that  tiie  Susquehanna  train  was  behind  time,  but  Lent 
knew  when  it  left  a  station  about  seven  miles  west,  and  widi 
that  knowledge  he  must  have  known  that  the  train,  if 
nothing  unusual  had  occurred,  was  within  a  short  distance, 
Mid  was  liable  to  appear  at  any  moment.  It  appears  that 
lus  soon  as  he  gave  the  signal  to  the  Ath^is  train  to  proceed, 
the  Susquehanna  train  did  appear  in  »ght  about  lixree- 
quarters  of  a  mile  distant.  Knowing,  therefore,  that  the 
latter  train  was  within  a  short  distance,  he  was  not  justified, 
especially  in  violation  of  his  instructions,  and  the  definite 
arrangement  of  the  two  roads,  to  induce  the  Athens  engineer 
to  proceed  without  stopping,  and  if  that  train  had  stopped 
the  accident  would  not  have  occurred.  In  this  act  Lent 
was  the  agent  of  the  defendant,  and  it  is  responsible  for  the 
consequences.  After  committing  the  first  blunder,  it  is  quite 
probable  that  Lent  acted  according  to  such  judgment  as  he 
was  enabled  to  exercise  under  the  exciting  circumstances 
which  existed,  but  his  conduct  after  that  is  open  to  criticism. 
Upon  discovering  the  Susquehanna  train  when  he  first 
waved  the  wiiite  flag  to  the  Athens  train,  if  he  had  imme- 
diately waved  the  red  flag  to  that  train  it  is  not  improbable 
that  he  might  have  stopped  it,  and  after  flagging  the  Sus- 
quehanna train  to  9top,  it  might  be  claimed  as  imprudent  to 
wave  the  white  flag  at  or  near  the  crossing  as  the  Susque- 
hanna ti'ain  might  suppose  that  it  was  intended  as  a  signal 
that  the  track  was  clear  for  that  train.  At  all  events  a  col- 
lision was  produced  by  a  violation  of  the  arrangement 
between  the  two  companies,  and  the  positive  instructions  of 
the  defendant,  and  whether  the  efforts  made  to  correct  the 
original  error  were  the  best  that  could  have  been  adopted  or 
not,  is  not  very  material.  The  facts  developed  were  abundant 
to  justify  the  jury  in  finding  negligence. 

I  think  also  that  the  question  of  contributory  negligence 
properly  submitted  to  the  jury.     The  claim  that  such 
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n^ligence  appeared  is  based  entirely  upon  the  assumption 
that  the  deceased  either  saw  without  heeding,  or  ought  to 
have  seen  the  red  flag  when  it  was  first  waved  by  Lent,  and 
that  if  he  did  see  it  he  might  have  stopped  the  tr^in.  It 
must  be  observed  in  the  fii^t  place  that  he  had  no  reason  to 
expect  being  flagged  to  stop.  He  knew  that  he  had  the 
right  to  the  track,  and  tiiat  the  Athens  train  was  required  to 
stop.  He  was  bound  to  exercise  vigilance  and  care  in 
approaching  the  depot  at  all  times,  but  I  am  not  aware  how 
it  can  be  determined  as  a  matter  of  law  that  he  either  did 
or  could  have  seen  the  flag.  The  evidence  does  not  establish 
it  conclusively.  He  was  runmng  on  a  descendmg  grade,  and 
was  necessarily  engaged  in  managing  the  train,  intending  to 
stop  at  the  station,  and  run  on  to  the  switch,  but  he  had  no 
i^eason  to  suppose  that  he  was  required  to  stop  west  of  the 
crossing.  The  red  flag  was  waved  but  a  moment  or  two, 
and  it  is  impossible  to  say  that  by  reason  of  smoke,  or  the 
performance  of  some  duty  at  that  instant,  he  was  not  pre- 
vented from  seeing  it.  Again,  it  cannot  be  determined  as 
matter  of  law  that  he  was  not  deceived  by  the  second  wav- 
ing of  the  white  flag  to  the  Athens  train.  If  he  saw  that, 
he  might  well  supx^ose  that  it  was  intended  for  his  train 
because  he  had  the  right  of  way,  and  the  evidence  tends  to 
show  that  he  could  not  see  the  Athens  train,  and  if  he  could 
he  might  assume  that  it  would  stop  and  let  him  pass.  If 
the  evidence  was  undisputed,  the  inference  to  be  drawn  from 
it  was  an  inference  of  fact,  and  not  of  law,  and  as  to  some  of 
the  circumstances  the  testimony  was  not  entirely  harmonious 
and  undisputed.  No  error  was  connnitted  in  denying  the 
motion  for  a  nonsuit. 

£n*or  is  claimed  upon  a  refusal  to  charge  that  a  violation 
of  the  rules  of  the  defendant  by  its  employees  was  not  negli- 
gciK'e,  and  in  submitting  the  question  to  the  jury,  whether 
such  neglect  in  this  case  caused  the  injury,  and  whether  it 
was  negligence  not  to  be  governed  by  them.  It  may  be 
that  a  violation  of  some  of  the  rules  of  the  company  would 
:  not  be  sufficient  to  constitute  negligence,  but  the  fact  of  such 
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violation  is  comjDetent  evidence  upon  the  question  of  negli- 
gence. These  rules  are  made  for  the  guidance  of  the 
employees,  and  are  presumed  to  embody  the  views  of  the 
company,  the  observance  of  which  it  regards  as  essential  to 
the  safe  and  proper  conduct  of  the  business,  and  if  in  a  given 
case  it  could  be  shown  that  an  injury  occurred  by  reason  of 
such  violation,  the  presumption  of  negligence  would  be 
strong,  and  in  some  cases  decisive.  In  some  sense  the  judg- 
ment of  the  company  as  to  the  character  of  the  act  would  in 
this  way  be  obtained,  and  it  is  a  species  of  evidence  to  which 
the  company  ought  not  to  object.  It  is  a  mistake  to  suppose 
that  only  the  company  and  its  employees  are  conceined  in 
these  instructions.  The  public  are  interested  in  having  the 
best  possible  rules  prescribed,  and  in  havmg  them  observed 
and  obeyed. 

The  court  refused  to  charge  that  if  at  the  time  the  flag- 
man signalled  the  defendant's  train  to  come  on,  the  Susque- 
hanna train  was  not  in  sight,  the  act  of  the  flagman  in  so 
flagging  it,  was  not  negligent.  No  error  was  committed  by 
this  i*efusal  for  the  reasons  stated  upon  the  exception  to  a 
motion  for  a  nonsuit.  Although  the  train  may  not  have 
been  in  sight,  the  flagman  had  reason  to  believe  that  it  was 
not  far  distant.  It  could  only  be  seen  three-quai*ters  of  a 
mile,  and  x:)rudence  at  least  demanded  that  he  should  have 
allowed  the  Athens  train  to  come  to  a  full  stop  in  accord- 
ance with  the  arrangement  and  the  uniform  custom,  and  the 
facts  sliow  that  if  that  train  had  stopped,  the  accident  would 
probably  have  been  avoided,  1>ecause  the  Susquehanna  train 
would  have  appeared  in  sight  before  the  Athens  train  could 
have  started,  and  the  latter  could  have  been  retained  for  the 
other  to  pass. 

Error  is  also  alleged  in  the  refusal  of  the  judge  to  charge 
that  the  omission  of  the  engineer  of  the  defendant's  train 
to  come  to  a  full  stoj)  w&s  not,  under  the  circumstances  of 
the  case,  evidence  of  negligence  on  his  part.  It  is  not  very 
material  whether  the  negligence  should  be  imputed  to  the 
engineer  or  the  flagman,  or  both.    The  negligence  consisted  in 
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not  Stopping  the  train,  and  for  that  omission  the  defendants  ai*e 
responsible,  whether  one  or  more  of  their  servants  were  at  fault. 

But  I  am  not  prepared  to  say  that  the  engineer  was 
justified  in  not  stopping,  notwithstanding  the  signal.  The 
instructions  of  the  defendant  were  imperative  that  "all 
engines  will  come  to  a  full  stop  before  crossing  the  ti'ack  of 
the  Albany  &  Susquehamia  railroad,  and  will  not  proceed 
until  the  way  is  clear,''  and  that  the  engineer  will  not  be 
**  relieved  from  blame  if  he  proceeds  in  violation  of  the 
instructions  or  orders,  even  should  the  conductor,  from  neg- 
ligence or  misappi*eheiision,  direct  him  to  do  so."  The 
instructions  state  that  a  white  flag  indicates  that  the  way  is 
clear,  but  such  a  flag  does  not  necessarily  dispense  with  the 
positive  mstruction  to  come  to  a  full  stop,  nor  is  it  incon- 
sistent with  the  observance  of  the  instruction.  The  white 
flag  might  be  proper  when  the  tram  did  stop.  The  Athens 
train  could  not  see  the  Susquehaima  tram  until  it  came  near 
the  crossing,  while  the  flagman  could  see  it  three-quarters  of 
a  mile  ;  and  there  is  nothing  in  the  instructions  to  indicate 
that  the  train  need  not  stop  when  the  white  flag  appeared. 

A  point  was  made  upon  the  admission  in  evidence  of  the 
parol  agreement  between  Mr.  Ramsay  in  behalf  of  the  Sus- 
quehanna company,  and  Mr.  Drew  in  behalf  of  the  coii^oni- 
tion  then  owning  the  Athens  road,  requiring  that  trains  of 
the  latter  road  would  stop  before  crossing  the  track  of  the 
foimer.  This  is  not  tenable.  It  was  not  necessary  to  the 
plaintiff's  case  that  such  an  agreement  was  made.  It  was 
suflicient  if  such  was  the  arrangement  and  usage  between 
the  companies ;  but  that  an  agreement  founded  upon  a  valid 
consideration  had  been  made  was  relevant  in  corroboration 
and  support  of  the  arrangement  and  iisage. 

The  presumption  is  that  both  parties  recognized  the  agree- 
ment as  binding  by  acting  upon  it.  The  other  points  are 
p<^t  deemed  impoilant. 

The  judgment  must  be  affirmed* 

All  concur. 

Judgment  affirmed. 
SicKBLS.  —  Vol.  XXV.        26 
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ji8i  ^      Ellen  M.  Bigelow,  et  al.,  Adminidtrators,  etc.,  Bepondents, 
70       202  V.  Charles  B.  Benedict,  Appellant. 
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A  contract  whereby  A.,  for  a  valuable  consideration,  a^^reee  to  porchase 
of  6  gold  coin  at  a  specified  price  within  a  specified  time,  6  having 
the  option  to  deliver  or  not»  is  not  upon  its  &ce  a  wager  contract  within 
the  meaning  of  the  statutory  provision  declaring  such  contracts  void. 
(1  R.  S.  662,  $  8.) 

Li  the  absence  of  evidence  to  the  contrary  it  will  be  presamed  that  the 
contract  was  made  in  good  faith ;  with  intent  on  the  part  of  both  partaes 
to  pei-form. 

It  seerns,  that  wjien  an  optional  contract  for  the  sale  of  property  is  made 
and  there  is  no  intent  on  the  one  side  to  sell  or  on  the  other  to  purchase, 
but  merely  that  the  difference  shall  be  paid  according  to  the  fluctuations 
in  the  market,  the  contract  is  a  wager  within  the  meaning  of  the  statute 
and  BO  void. 

(Argued  June  4, 1877 ;  decided  June  19, 1877.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  decision 
of  the  court  on  a  trial  without  a  jury.  (Reported  below,  9 
Hun,  429.) 

This  action  was  brought  by  plamtifis  as  administrators  of 
the  estate  of  M.  C.  Bigelow,  to  recover  damages  for  an 
alleged  breach  of  the  following  condition  : 

"Attioa,  January  23,  1865. 
"Know  all  men  by  these  presents,  that  I,  Charles  B. 
Benedict,  for  and  in  consideration  of  the  sum  of  two  hundred 
and  fifty  dollars,  'good  and  lawful  money  of  the  United 
States,  to  me  in  hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  do  agi^e  to  receive  from  M.  C.  Bigelow,  at 
any  time  within  six  months  from  date,  he  may  choose 
to  deliver  the  same,  two  thousand  and  five  hundred  dol- 
lars in  gold  coin  of  the  United  States,  for  which  I 
agree  to   pay  to   the  said   Bigelow  ninety-five  per  cent. 

premium   on  the   dollar,  or  at  the   rate   of   one  hundred 
and  ninety-five  dollars  in  good  current  funds  for  each  and 
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eveiy  one  hiincli*ed  of  coin.     The  said  Bigelow  does  not 
contnu!t  to  deliver  the  coin,  but  pays  the  two  hundred  and 
fifty  dollars  for  the  privilege  of  delivering  or  not,  at  his 
(q)tion. 
(Signed)  C.  R  BENEDICT." 

The  court  below  found  that  on  June  19,  1865,  Bigelow 
tendered  to  defendant  $2,500  in  gold  coin  in  pursuance  of 
the  agreement,  but  that  defendant  refused  to  accept  or  pay 
for  the  same,  and  it  directed  judgment  for  the  difference 
between  the  market  value  in  current  funds  of  gold  coin  at 
the  time  of  tender  and  the  price  £|)ecified  in  the  contract 
with  interest.  The  court  also  found  as  follows :  **The  said 
defendant,  prior  to  and  at  the  time  of  the  making  said  con- 
tract, was  engaged  in  the  business  of  banking  as  a  private 
banker,  and  had  been  and  was  engaged,  among  other  things, 
in  purchasing  gold  coin  to  hold,  and  said  contract  was 
made  in  the  usual  coui*se  of  business,  and  was  not  a  bet  or 
Wager  as  alleged  in  the  defendant's  answer  to  said  com- 
plamt." 

A.  P.  Lamng^  for  the  appellant.  The  agreement  in  suit 
being  in  violation  of  the  statute  against  betting  and  gaming 
was  void.  (1  R.  S.  [2nd  Ed.],  924,  §  8;  Gvrzewood  v.  Blare, 
20  E.  L.  and  Eq.,  290;  Banke  v.  Short,  id.,  219;  Parsons 
V.  Slate,  2  Carter  [Ind.],  499;  Hizer  v.  State,  12  Ind.,  330; 
Cupard  v.  Uinman,  1  Bosw.,  207;  HaU  v.  Berger,  19  Barb., 
122;  Marcan  v.  Langley,  8  Shef.,  26;  Danforth  v.  Evans, 
16  Vt,  538;  Ghnves  v.  Rogers,  11  Ala.,  548;  VromweU  v. 
Gordon,  id.,  656;  Life  v.  Firiarty,  6  Qark  [Iowa],  394; 
Judd  V.  Burnett,  14  Ind.,  25;  Cooper  v.  Bewster,  1  Minn., 
94;  Ruckman  v.  Piicher,  1  N.  Y.,  392;  In  re  Chandler,  13 
Am.  L.  R  [N.  S.],  310;  Pickering  v.  Cease,  8th  Chicago 
L.  News,  340;  I^on  v.  CuUmrtson,  id.,  153;  The  Brig 
Sarah  Ann  v.  Woodbury,  2  Sumn.,  206,  209;  1  GreenL 
Ev.,  §§  50,  51.) 
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L.  W.  Thayer^  for  the  respondent.  The  contract  was 
valid  and  did  not  come  under  the  provisions  of  the  statute 
against  betting  and  gaming.  '  {Peabody  v.  Speyers^  56  N. 
Y.,  230;  Camei'oii  v.  Durkheim^  55  id.,  425;  Cook  v.  Davis, 
53  id.,  318;  43  id.,  209;  12  Wal.,  687.) 

Andrews,  J.  By  the  terms  of  the  contract  set  out  in  the 
comphiint,  the  defendant  in  consideration  of  two  hinidi'ed 
and  fifty  dollars,  acknowledged  to  have  been  i)aid  him  by 
Men-ett  C.  Bigelow,  agreed  to  receive  from  Bigelow  at  any 
time  within  six  months  from  the  date  of  the  contmct,  two 
thousand  five  hmidred  dollars  in  gold  coin  of  the  United 
States,  and  to  pay  him  therefor  in  good  current  fluids  at  the 
rate  of  one  hundred  and  ninety-five  dollars  in  currency  for 
every  one  hundred  dollars  in  coin,  and  the  contract  expressly 
declai*es  that  Bigelow  does  not  contract  to  deliver  the  coin, 
but  pays  the  two  hundred  and  fifty  dollars  for  the  privilege 
of  delivering  it  or  not,  at  his  option. 

The  validity  of  this  contract  is  assailed  on  the  gi'ound 
that  it  is  a  wager,  and  therefore  void.  The  case  was  tried  by 
a  judge,  without  a  jury,  and  the  judge  found  that  the  con- 
tract was  not  a  bet  or  wager,  and  directed  judgment  for  the 
plaintifil  There  is  no  evidence  of  what  took  place  between  the 
parties  to  the  contract  at  the  time  it  was  made  outside  of 
the  contract  itself,  nor  are  any  circumstances  proved  tending 
to  show  the  intent  of  the  parties  to  be  difierent  fix)m  that 
appearing  upon  the  face  of  the  instrument.  It  does  not 
appear  that  there  had  been  prior  dealings  between  them  of 
a  similar  kind,  or  that  either  of  them  had  bought  or  sold 
gold  on  speculation,  or  received  or  paid  differences  on  the 
purchase  and  sale  of  stocks  or  gold.  The  breach  of  the 
contract  was  shown,  and  the  plaintiff  was  entitled  to  recover 
the  damages  sustained,  unless  the  contract  on  its  face  is  a 
wagering  contract,  in  violation  of  the  statute.  (1  Eev.  St., 
662,  ^  8.) 

In  construing  a  contract,  that  constrtiction  is  to  be  pre- 
ferred which  will  support  it,  i-athcr  than  one  which  will 
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avoid  it.  **It  is  a  general  rule,"  says  Lord  Coke,  "that 
whensoever  the  words  of  a  deed  or  of  the  parties  without 
deed  may  have  a  double  intendment,  and  the  one  standeth 
with  law  and  right,  and  the  other  is  wrongful  and  against 
law,  the  intendment  that  standeth  with  the  law  shall  be  taken." 
(Co.  Lyt.  42,  183.) 

Applying  this  well  settled  rule  of  construction  to  the 
contract  in  question,  we  are  to  consider  whether  it  necessa- 
rily imports  a  gambling  transaction.  By  this  contract  the 
defendant  bound  himself  to  take  the  gold  if  delivered  within 
the  time  specified,  at  the  price  named,  and  he  ran  the  hazard 
of  loss  in  case  the  market  price  of  gold  should  be  more  than 
ten  per  cent,  less,  at  the  time  specified  for  the  delivery,  than 
the  price  he  agreed  to  pay.  This  hazard  he  was  willing  to 
»  assume  for  the  consideration  paid,  by  the  other  party.  The 
seller  paid  the  two  hundred  and  fifty  dollars  for  the  right  to 
deliver  it,  and  he  could  in  no  event  lose  anything  beyond 
that  sum,  for  he  assumed  no  obligation  to  the  defendant, 
and  he  might  gain  by  a  fall  in  the  market.  That  there  was 
an  element  of  hazard  m  the  contract  is  plain.  But  the  same 
hazard  is  incurred  in  every  optional  contract  for  the  sale  of 
any  marketable  commodity,  when,  for  a  consideration  paid, 
one  of  the  paiHes  binds  himself  to  sell  or  receive  the  prop- 
erty at  a  future  time,  at  a  specified  price,  at  the  election  of 
the  other. 

Mercantile  contracts  of  this  character  are  not  infrequent, 
and  they  are  consistent  with  a  bona  Jide  intention  on  the 
part  of  both  parties  to  perform  them.  The  vendor  of  goods 
may  expect  to  i)roduce  or  acquire  them  in  time  for  a  future 
delivery,  and  while  wishing  to  make  a  market  for  them,  is 
unwilling  to  enter  into  an  absolute  obligation  to  deliver,  and 
therefore  bargams  for  an  option  which,  while  it  relieves  him 
from  liability,  assures  him  of  a  sale,  in  case  he  is  able  to 
deliver;  and  the  purchaser  may  in  the  same  way  guard 
himself  against  loss  beyond  the  tonsideration  paid  for  the 
option,  in  case  of  his  inability  to  take  the  goods.  There  is 
no  inherent  vice  in  such  a  contract.    {Duborough  v.  JVeibont 
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3  Jo.  Ca.,  81;  Stanton  v.  Small,  3  Sand.,  240;  R.  R.  Co.  v. 
Dane,  43  N.  Y.,  240;  Brown  v.  Hall,  5  Lan.,  180.)  Con- 
tracts  of  this  kind  may  be  mere  disguises  for  gambling,  and 
where  an  optional  contract  for  the  sale  of  property  is  made, 
and  there  is  no  intention  on  the  one  side  to  sell  or  deliver  the 
property,  or  on  the  other  to  buy  or  take  it,  but  merely  that 
the  difference  should  be  paid  according  to  the  fluctuation  in 
market  values,  the  contract  would  be  a  wager  within  the 
statute.  (Grizewoodv.  Blane,  73  Eng.  C.  L.,  525;  Rourke\, 
Short,  34  Eng.  K  A;  E.,  219;  Cassard  v.  Htnman,  1  Bos., 
207;  Matter  of  P.  K.  Chandler,  13  Am.  L.  E.  [N.  S.]  310.) 
An  executory  contract  for  the  sale  of  stocks  or  goods  at 
a  fixed  price  is  valid,  although  the  vendor  neither  owns  them 
or  has  them  in  possession  when  the  contract  is  made. 
{Hibble  White  v:  McModng,  6  M.  A  W.  462.)  If  such 
a  contract  relates  to  a  marketable  commodity  the  purchaser 
insks  the  chance  of  depreciation  in  market  value  betweeti 
the  execution  of  tihie  contract  and  the  time  of  the  delivery, 
and  the  vendor  loses  the  opportunity  of  selling  them  at 
a  higher  price  if  the  market  advances,  but  this  hazard 
is  in  no  sense  a  wager,  if  the  transaction  is  bona  fide,  and 
it  will  be  presumed  to  be  so  imtU  the  contrary  appears. 
The  form  of  a  contract  of  sale  may  be  resorted  to  as  a  mere 
cover  for  betting  on  the  future  jDrice  of  the  commodity 
agreed  to  be  sold,  and  if  this  is  the  real  meaning  of  the 
transaction,  and  no  actual  sale  or  purchase  is  intended,  the 
contract  is  illegal,  and  will  not  be  enforced.  But  the  illegality 
js  matter  of  defense,  and  must  be  established  by  proof,  and 
found  by  the  jury. 

The  circumstances  relied  upon  to  show  that  the  contract 
in  question  was  a  wager,  are  first,  that  it  was  a  contract  for 
the  sale  of  gold,  and  second,  that  it  was  optional  on  the  part 
of  the  seller.  But  these  facts  alone  do  not  authorize  the 
inference  sought  to  be  deduced  from  them.  Contracts  for 
the  sale  of  gold  are  not  prohibited  by  law,  and  their  val- 
idity has  been  frequently  recognized  by  this  court.  {Cooke 
V,  Davis,  63  N.  Y.,  318 ;  Cameron  v,  Durkheim,  55  id., 
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425  ;  Peabody  v.  SpeyerSj  56  id.,  230.)  It  may  be  bought 
and  sold  like  any  other  commodity.  It  is  true,  that  con- 
tracts for  the  purchase  and  sale  of  gold  are  a  convenient 
cover  for  gambling  transactions.  '  The  frequent  fluctua- 
tions in  the  value  of  gold ;  the  opportunities  for  com- 
binations to  aflect  the  market ;  the  ability  to  ascertain  its 
market  value  on  any  day  or  hour  of  the  day,  make  time 
sales  of  gold  a  means  often  resoi*ted  to  for  speculation  and 
gambling.  Thei-e  may  be  a  suspicion  when  a  time  contract 
to  sell  gold,  optional  on  one  side,  is  shown,  that  it  was  made 
as  a  wager  or  bet  upon  the  price  of  gold  when  the  contract 
matures,  but  this  is  not  sufficient  to  establish  the  illegal 
intention.  The  fact  that  the  contract  was  a  seller's  option  is 
not  necessarily  inconsistent  with  the  fact  that  the  seller 
owned  the  gold  at  the  time  of  making  the  contract,  and  if 
he  did  not  then  have  the  gold,  it  might  well  be  that  he  was 
entitled  under  some  existing  contract  to  receive  it  within  the 
time  given  by  the  option  to  deliver  it,  and  took  the  option 
in  view  of  the  contingency  that  his  contract  might  not  be 
performed. 

If  the  contract  in  question  was  a  mere  device  to  evade 
the  statute  it  was,  as  has  been  said,  iilegiil,  but  the  ques- 
tion here,  is,  does  the  conti'act,  on  its  face,  disclose 
an  illegal  transaction,  and  we  are  of  the  opinion  that 
it  does  not,  and  that  the  defense  of  illegality  was  not 
established.  The  exception  to  the  finding  that  the  defend- 
ant was,  at  the  time  the  contract  was  made,  engaged 
in  business  as  a  private  banker,  and  was  purchasing 
gold  coin  to  hold,  in  the  view  we  have  taken  becomes 
immaterial.  The  burden  was  upon  the  defendant  to 
show  the  illegality  of  the  contract,  and  this  he  did  not 
do. 

The  judgment  in  the  action  of  Benedict  and  Doty  against 
Bigelow  was  not  a  b^r  to  this  action.  It  did  not,  so 
iar  as  the  ix>cord  discloses,  deteimine  any  isuue  as  to  the 
consideration  or  recision  of  the  contract  in  qu(»stion,  and  the 
damages  for  the  bix^och  were  not  available  as  a  counterclaiia 
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in  that  action.     No  other  questions  are  presented  by  the 
exceptions. 

The  judgment  should  be  affirmed. 

All  concur,  except  Folgeb,  J.,  absent. 

Judgment  affirmed. 


Mary  H.  Otis,  Bespondent,  v.  Arras  G.  Williams,  et  aL 

Appellants. 

A  requisition  to  a  sheriff  in  an  action  for  the  claim  and  delivery  of  per- 
sonal property,  only  authorizes  the  taking  of  the  chattels  specified,  trom 
the  defendant  named  in  the  action  or  his  agent ;  it  is  no  protection, 
when  he  takes  them  from  another,  in  an  action  of  trespass  brought  by 
the  latter. 

The  facts  that  the  owner  is  a  married  woman  and  that  the  defendant  is 
her  husband  and  agent,  does  not  affect  the  legal  status  of  such  owner. 

Nor  does  the  fact  that  in  the  replevin  suit  the  defendant  sets  up  title  and 
possession  in  his  wife,  and  succeeds  on  that  issue ;  the  wife  is  not  bound 
by  the  judgment  therein. 

As  to  whether  the  court,  wherein  the  judgments  in  the  replevin  suit  and 
in  the  action  for  ti'espass  were  rendered,  can  oontral  action  thereon  so 
that  no  more  than  full  indemnity  may  be  obtained  by  the  owner  qwere, 

(Argued  June  6, 1877 ;  decided  June  19, 1877.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  City 
Couit  of  Brooklyn,  affirming  a  judgment  in  £avor  of  plamtiff, 
entered  upon  a  verdict. 

This  was  an  action  of  trespass  for  the  alleged  unlawful 
taking  and  convcrtmg  a  quantity  of  household  furniture. 
Plaintiff  gave  evidence  tending  to  show  that  she  was  the 
owner  and  in  the  possession  of  the  premises  where  the  prop- 
erty was  at  the  time  of  the  taking;  that  the  said  property  was 
left  with  her  in  pledge  by  Abby  P.  Stowell,  former  tenant, 
to  secuix)  a  balance  of  a  rent  unpaid.  Defendant  justified  the 
taking,  as  siicriff  of  Kings  county,  under  a  I'equisition  in  an 
action  for  the  claim  and  deliveiy  of  said  property  brought 
by  said  Abby  P.  Stowell  against  Austin  W«  Otis,  plaintiff's 
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husband.  It  appeared  that  in  said  action  the  defendant  set 
up  in  his  answer,  the  title  of  his  wife  to  the  property  and 
possession  in  her.  A  verdict  was  rendered  therehi  in  favor  of 
defendant,  and  judgment  was  perfected  thereon,  adjudging 
that  said  defendant  was  entitled  to  a  return  of  the  property 
or  its  value. 

Edward  P.  WUder^  for  the  apptsUants.  Defendants  hav- 
ing acted  strictly  within  the  mandate  of  the  process  were 
not  trespassers.  (Code,  §§  209,  211,  216;  ShipTnan  v.  Clarke 
4  Den.,  446;  Foster  v.  Pettibane,  20  Barb.,  350;  Bullis  v 
Montffomenj,  50  K.  Y.,  355;  1  Wait's  Pr.,  738-9.)  Plam. 
tiff's  remedy  was  not  against  defendants.  {Edgerton  v.  Ro&8^ 
6  Abb.,  189;  McCann  v.  Thompson,  13  How.,  380;  50  N. 
Y.,  355;  4  Den.,  446;  Aldrich  v.  Eetckam,  3  E.  D.  S., 
577.)  The  property,  ever  since  its  taking  under  the  replevin 
process,  has  been  in  the  custody  of  the  law,  and  could  not 
be  the  subject  of  an  action.  (^McEenzie  v.  Smith,  27  How., 
20-25;  Manley  v.  Patterson,  3  Code  R.,  89;  Crocker  on 
Sheriffs  [2d  ed.],  §§  449,  446,  472.)  The  sheriff  cannot 
be  made  liable  until  the  bond  in  the  replevin  suit  is 
exhausted  and  every  remedy  under  the  former  judgment  has 
failed,  if  he  may  be  so  even  then.  {Eent  v.  Hud.  H.  li.  R. 
Co.,  22  Barb.,  278;  Doty  v.  Braum,  4  N.  Y.,  71;  Green  v. 
Olark,  5  Den.,  497;  Eing  v.  Chase,  15  N.  H.,  9;  Park- 
hurst  V.  Sumner,  23  Vt.,  538;  Cattle  v.  Noyes,  14  N.  Y., 
329;  1  Greenl.  Ev.,  §§  189,  523;  Dexter  y.  Broai,  16  Barb., 
337.) 

Thomas  H.  Rodman,  Jr.,  for  the  respondent.  Defend- 
ants having  been  guilty  of  a  conversion,  could  not  shield  them- 
selves behind  the  writ  in  the  replevin  suit.  {Bullis  v.  ManU 
gomjery,  50  N.  Y.,  356;  Wilkinsv.  Earle,  44  id.,  192;  Eing 
V.  Orsee,  4  Duer,  436;  Porter  v.  Magrath,  41  N.  Y.  Supr. 
Ct,  101.)  Defendants  could  not  set  up  the  replevin  suit  as 
an  estoppel.  {Ingraham  v.  Hammond,  1  Hill,  353;  Mc 
Enight  v.  Dunhp,  5  N.  Y.,  544;  Willoughby  v.  Bachoust^ 
SicKELfl— Vol.  XXV.       27 
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4  D.  A  R,  539;  //eflyie  v.  Rogei^a,  9  B.  A  C,  577; 
CUiri^tian&on  v.  Sinfardy  19  Abb.,  221;  Brewster  v.  Silence^ 
38  N.  Y.,  428;  Hamner  v.  W^&^y,  17  Wend.,  93;  O^wr. 
Jc>n/»,  21  id.,  396;  Higgins  v.  >F7i*ney,  24  id.,  380;  Few- 
Aioyi  V.  Welsh,  IIJ.  R.,  176.) 

•         

FoLGER,  J.  If  we  look  at  this  case,  without  taking  into 
account  the  relations  of  the  plaintiff  therein  with  the  defend- 
ant in  the  replevin  action,  it  is  shown  to  us  as  follows  :  The 
plaintiff  proved  to  the  satisfaction  of  the  jury,  that  she  had 
a  property  in  the  goods  taken  by  the  sheriff,  and  that  they 
were  in  her  actual  possession  at  the  time  of  the  taking.  The 
verdict  of  the  jury  in  favor  of  the  plaintiff  must  be  taken  to 
come  to  that,  for  they  were  plainly  charged,  that  to  find  for 
the  plaintiff,  they  must  fii-st  find  that  the  property  was  left 
in  her  bauds  as  a  security  for  rent,  and  was,  at  the  time  of 
the  taking  by  the  sheriff,  in  her  possession  and  control  by 
reason  of  that  pledging.  In  BvMis  v.  Montgomery  (50  N. 
Y.,  352),  it  was  held  that  the  papers  in  an  action  for  the 
claim  and  delivery  of  personal  property,  were  no  protection 
to  a  sheriff,  in  taking  the  chattels  specified  in  them,  from 
any  pei'son  other  than  the  defendant  named  therein.  The 
verdict  of  the  jury,  under  the  charge  of  the  court,  establishes 
that  the  sheriff  did  not  take  the  chattels  claimed  in  the 
replevin  suit,  from  the  possession  of  the  defendant  therein 
named,  and  that  he  took  them  from  the  possession  of  the 
plaintiff  while  she  had  a  property  therein.  It  is  plain,  then, 
that  the  defendants  are  liable  to  the  plaintiff  in  this  action, 
unless  there  is  something;  in  the  marital  and  business  rclations 
of  the  plaintiff  and  Austin  W.  Otis,  which  affect  the  question. 

Did  the  marital  and  business  relations  of  the  plaintiff  and 
A.  W.  Otis  affect  the  legiil  status  of  the  plaintiff?  ^{Q 
think  not.  It  is  claimed  that  ^216  of  the  Code  is  appli- 
cable and  controls  this  case.  The  language  does  not  cover  it. 
A.  W.  Otis  was  the  defendant  in  the  replevin  suit.  The 
plaintiff  in  this  case  wsis  not  his  agent.  Nor  do  we  think 
that  the  spirit  and  purpose  of  that  section  is  such  as  is  con- 
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tended  for.  Of  course  an  agent  of  the  dofendtfiit  can  have 
no  greater  rights  in  the  property  t)uin  Ihs  principal  has.  A 
claim  by  an  agent,  then,  would  be  but  an  assertion  of  tiie 
same  right  which  his  principal  set  i^,  and  which  nnght  bo 
determined  in  the  action  againrt  the  latter.  Wisely,  the  Code 
forbade  such  repetition.  But  the  principal  of  an  agent  is 
not  obliged  to  tcave  his  rights  to  the  action  or  non^action  of 
an  agent;  and  as  he  might  ordinarily  demand  and  have  his 
property  froiln  the  possession  of  his  agent  whenever  he  saw 
fit,  so  he  may  make  claim  to  it  from  a  sheriff  who  has  taken 
it,  or  {Msumes  to  have  taken  it,  from  the  possession  of  the 
agent. 

We  will  not  follow  the  ingenious  argument  of  the  ap]^)iel- 
lants,  intended  to  show  that  section  216  means  to  apply  to 
all  persons  in  privity  with  each  other,  and  that  it  could  not 
hate  been  meant  to  place  the  sheriff  by  its  requirements  in 
the  hazard  of  liability  to  the  owner  of  the  propei'ty,  and  to 
the  plaintiff  in  i-eplevin  suit,  at  the  same  time.  It  is  enough 
to  ssy  that  the  Section,  if  strictly  observed,  imposes  no  such 
hardship.  The  sheriff  befoite  he  takes  hold  of  it,  has  only 
to  ascertain  that  the  poropefty  specified  in  his  process  is  in 
the  actual  possession  of  the  defendant  named  therein,  mid  his 
process  will  protect  him.  If  he  doubts  and  the  plaintiff  in 
the  process  still  urges,  he  must  refuse,  or  rely  upon  the  under- 
taking which  he  may  demand  from  the  plaintiff,  and  to  which 
he  may  require  two  auffiderU  sureties.  The  cases  cited  (isuch 
as  EdgerUm  v.  Ross  6  Abb.  189),  went  upon  the  fact  that 
the  sheriff  had  exatitly  followed  the  command  of  his  process. 
This  must  be  kept  ih  mind.  The  not  doing  so  is  the  fallacy 
which  runs  through  the  appellants'  argument.  If  the  sheriff 
does  not  follow  his  writ,  and  does  take  the  property  from 
the  possession  of  another  person  than  the  one  named  in  the 
writ,  he  is  a  trespasser;  his  writ  does  not  protect  him,  nor  do 
any  or  all  of  the  provisions  of  the  code. 

Kor  can  the  action  of  Stowell  \.  A,W.  Otis^  and  the  judg- 
ment therein,  bind  the  plaintiff  hi  this.  She  was  not  a  party 
to  it     She  had  no  legsd  right  to  Interfei'e  in  it.     If  it  had 
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gone  at  Nisi  Priua  in  favor  of  that  plaintilf,  the  present 
plaintiff  could  not  have  had  a  review  and  correction  of  eiTor. 
A.  W.  Otis  was  sued  in  an  action  which  affected  him  in  his 
own  right.  If  he  did  not  defend  he  was  liable  for  costs. 
He  had  a  right  to  set  up  title  and  possession  in  another,  and 
out  of  the  plaintiff  suing  him.  The  circumstances  of  the 
case  make  the  argument,  that  the  judgment  in  that  action  is 
a  protection  to  .the  rights  of  the  plaintiff  in  this  and  an 
indemnity  to  her,  of  no  force.  But  if  that  should  be 
granted,  we  see  no  reason  why  she  may  not  have  this  action 
for  the  trespass  and  conversion,  and  elect  demelioinbtis  danvnis. 
It  does  not  appear  that  the  property  has  been  I'cturned  to 
A.  W.  Otis  or  to  the  plamtiff,  or  that  the  value  of  it  has 
been  paid,  or  that  any  sufficient  levy  has  been  made. 

Without  expressing  an  opinion  which  will  control  our 
judgment,  it  seems  possible  that  the  court,  m  which  both 
these  judgments  have  been  i-endered,  has  the  power  to  con- 
trol action  in  them,  so  that  there  shall  not  be  oppi*ession,  and 
that  no  more  than  full  indemnity  be  got  by  the  plaintiff  iu 
this  action,  and  the  defendant  in  that. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


John  Curry,  Appellant,  v,  Daniel  W.  Powers,  Executor, 
70       212  ©^-1  Respondent. 

77  AD^134 

Robert  Curry,  Appellant,  v.  The  Same,  Respondent. 

An  abfiolute  gift  requires  a  renunciation  by  the  donor  and  an  acquisition 
by  the  donee  of  all  interest  in  and  title  to  the  subject  of  the  £r^ft. 

The  delivery  of  a  check  upon  a  savings  bank,  payable  at  a  future  day,  is 
not,  as  between  the  payee  and  the  legal  representatives  of  the  drawer, 
a  valid  gift. 

C,  with  intent  to  make  a  gilt  to  his  two  sons,  R.  and  J.,  delivered  to 
each  of  them  a  check  u\Km.  a  savings  bank,  payal>le  four  days  after 
his  death.    He  stated  that  he  wanted  the  control  of  the  money  as 


1877.]  CURRT  «•  POWBRB-  21 S 

Statement  of  case. 

long  as  he  lived,  in  order  to  receive  the  interest.  He  also  delivered 
to  R.  his  bank  pass-books*  stating  that  they  would  want  them  to  get 
the  money ;  that  he  did  not  consider  them  safe  there,  and  directed 
R.  to  take  care  of  them.  C.  had«iore  money  on  deposit  in  each  of  the 
savings  banks  than  called  for  by  the  respective  checks.  R.  deposited 
the  books  in  bank,  where  they  remained  until  after  the  death  of  C. 
HeLdf  that  the  transaction  did  not  constitute  a  valid  gift ;  that  the  deliv- 
ery of  the  checks  did  not  transfer  the  funds  depoedted,  nor  did  the 
delivery  of  the  pass-books,  assuming  that  they  were  the  subjects  of 
transfer  as  a  gift,  as  the  decedent  did  not  absolutely  i>art  with  his  con- 
trol over  them. 

Also  held,  that  the  transaction  could  not  be  sustained  in  equity,  as  a 
declaration  of  trust,  or  as  gifts  by  appointment  or  appropriation. 

Coz  V.  JSpriggs  (6  Md.,  286)  distinguished  and  questioned. 

(Argued  June  7, 1877 ;  decided  June  19, 1877.) 

Appeals  from  judgments  of  the  General  Term  of  the 
Supreme  Coui-t  m  the  fourth  judicial  department  affirming 
judgments  in  &yor  of  defendant,  entered  upon  the  reports 
of  a  referee. 

These  were  references  under  the  statute,  of  claims  pre- 
sented by  the .  plaintiffi  respectively  'agauist  defendant  as 
executor  of  the  estate  of  Bobert  J.  Curry,  fiither  of  plain- 
tiff 

The  facts  and  questions  presented  were  alike  in  both  cases 
and  are  sufficiently  set  forth  in  the  opinion. 

J.  A.  StuH,  for  the  appellants.  The  title  to  the  subject  of 
the  gift  passed  by  the  transaction  itself  to  the  donees  and 
plaintiff  were  entitled  to  recover.  (Chitty  on  Bills  [8th  Aul 
ed.]  1-2 ;  Fogerties  v.  State  Bk.,  12  Rich.  [S.  G],  518  ;  2 
Storey's  Eq.,  §  1044  ;  Harris  v.  Clarke  3  Comst.,  91 ;  Lund 
V.  Bk.  ofN.  Am.,  49  Barb.,  241 ;  %d  Nat.  Bk.  v.  WiUama, 
13  Mich.,  282  ;  Chapman  v.  White,  2  Seld.,  412  ;  Westerho 
V.  De  WiU,  36  N.  Y.  340 ;  Pmfield  v.  Thayer,  2  E.  D.  S., 
304 ;  The  fact  that  the  subject  of  each  gift  did  not  embrace 
the  whole  of  the  donor's  claim,  or  that  the  claims  as  trans- 
ferred were  not  collectible  from  the  banks  till  after  the 
donor's  death,  did  not  affect  the  validity  of  the  gifts. 
{JFuUm  V-  FuUxm,  48  Barb.,  582  ;  Penfidd  v.  Thayer,  2  E. 
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D.  S.,  804 ;  Camj^s  Appeal,  36  Coim.,  38 ;  TaUngkagt  v. 
WhecUan,  8  R.  I.,  536 ;  HiU  v.  Stevemm,  63  Me.,  864 ; 
Westerho  v.  De  WiU,  36,  K  Y.,  340  ;  Broum  v.  Broom,  X8 
Coim.,  410 ;  ^6(ieff  y.  Oir//.  33  N.  Y.,  581.)  A  cfaoae  in 
action,  whether  due  or  to  become  due,  is  the  proper  subject 

of  a  gift.  {Grangimy*  Arden,  XO  J.  ^.,  293/  36  N.  Y., 
340  ;  33 id.,  581 ;  18  Conn., 410  ;  Grooey.  Grove,  24  Kck., 
261.)  The  gifts  should  be  sustai&ed  in  equity  as  a  declaration 
of  trust  by  the  donor  for  the  donees,  or  as  gifts  by 
appoinjtmeut  or  appropriation  by  the  donor  to  tJnc  use  of  the 
donees.  (10  J.  R.,  292  ;  48  Baxb.,  J82  ;  Gordon  v.  Merritt, 
32  Md.  78  ;  Ellisy.  Secor,  31  Mich.,  185  ;  Mi7Tor  v.  Bogers, 
40  Conn.,  512 ;  Lemcn  v.  Phoenix  M,  L,  Ins.  Co.,  38  id., 
864  ;  Bay  v.  Simmons,  15  Am.  L.  R.  [N.  S.],  74  ;  KekwiOi 
V.  Manning,  1  D.  M.  4  G.,  176 ;  Pen/old  v.  JUould,  L.  R., 
14  Eq.,  562 ;  Johnson  v.  Smith,  1  Yes.,  314 ;  Lawson  v. 
Lawsan,  1  P.  Wms.,  441 ;  Harris  v.  Clark,  3  N.  Y.,  118  ; 
Lewin  on  Trusts,  82  ;  Ex  parte  Pye,  18  Ves.,  149  ;  Jones 
V.  Lock,  L.  R.,  1  Ch.  App.,  25  ;  Morgan  \.  Malison,  10  Eq. 
[L.  R.],  475  ;  Bichardsonv.  Bichardson,  L.  R.  [3 Eq.],  686  ; 
18  Conn.,  410  ;  24  Pick.,  261.) 

James  Breck  Perkins,  for  the  respondent;.  The  gifto  were 
not  gifts  causa  mortis.  {Irish  v.  Nutting,  47  Barb.,  370-385; 
Dexheimer  v.  Gauthier,  5  Robt,  216-223  ;  Harris  v.  Clark, 
8  Corns*.,  93  ;  Chapman  v.  White,  2  Seld.,  412  ;  Woodruf 
V.  Mu.  Bk.,  25  Wend.,  673  ;  Dykes  y.  Man.  Bk.,  11  Paige, 
611 ;  Lvnt  v.  Bk.  of  N.  Am.,  39  Barb.,  221 ;  Tate  v.  //i7- 
hU,  2  Ves.  Jr.,  Ill  ;  Biddell  v.  Bobree,  10  Simons,  245 ; 
Fink  V.  Pink,  18  J.  R.,  185.)  The  checks  were  not  valid  as 
gifts  inter  vivos.  BedeU  v.  Carl,  33  N.  Y.,  584  ;  11  Paige, 
611 ;  2  Seld.,  412 ;  49  Barb.,  221 ;  Woodruf  y.  Mer.  Bk., 
25  Wend.,  673 ;  Harris  v.  Clark,  8  Comst,  93 ;  2  Kent's 
Com.,  438  ;  47  Baib.  870.) 

Miller,  J.  The  decedent,  under  whom  the  appellants 
claim,  no  doubt  intended  to  make  a  gift  to  each  of  his  son;^ 
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oi  six  thguvaiid  doil^ii's.  Ho  bad  loog  previously  expi-essed 
such  an  iiiteution,  aud  proceeded  to  carry  it  into  execution, 
^y  delivering  to  each  of  them  a  check  for  the  sum  of  six  thou- 
fiand  dollars,  and  a  pass-book  on  the  several  savings  banks 
where  the  decedent  had  money  deposited  for  a  larger  amount 
than  the  several  checks.  Each  of  the  checks  were  payable 
four  days  after  his  death,  and  had  a  memorandum  at  the  top 
to  the  effect  that,  '<  The  pass-book  must  be  presented  with 
Uus  check.''  When  the  checks  were  delivered,  the  decedent 
said  he  wanted  it  in  this  shape,  as  he  wanted  the  control  of 
the  money  as  long  as  he  lived,  to  receive  the  interest.  He 
also  said  at  the  time,  ^^  You  will  want  these  books  to  get  the 
money.  I  don't  consider  them  safe  here,"  and  remarked  to 
his  son  Robert,  *'  You  take  them,  and  take  care  of  them;" 
and  upon  signing  the  checks,  he  said,  '*  Boys,  this  is  some- 
thing which  will  do  you  good  when  I  am  gone.  It  will  not 
do  you  any  good  while  I  am  here." 

The  books  were  then  taken  by  Kobert,  and  by  him  placed 
in  the  store  of  one  Hess,  where  he  was  employed,  and  after- 
ward in  the  bank  of  the  defendant,  and  in  the  presence  of 
the  defendant  placed  in  an  envelope,  on  which  was  written, 
"  E.  J.  Curry,  bank  books,  to  have  when  called  for." 

Upon  the  foregoing  facts  the  question  arises,  whether  there 
was  such  a  disposition  and  delivery  of  the  books  and  checks 
as  to  constitute  a  valid  gift  in  law.  In  order  to  render  a 
gift  valid,  oanaa  mortis  or  tnCer  vivoa^  the  gift  must  be  deliv- 
ered to  the  donee,  or  it  must  be  placed  in  his  power,  by 
delivery  of  the  means  of  obtaining  possession.  Without 
delivery,  the  transaction  is  not  valid  as  an  executed  gift. 
{Harris  V.  Glark^  3  Coms.,  113,  114,  and  cases  cited.) 

In  Parsons  on  Contracts  (chap.  15,  ^  1,  5th  Ed.),  it  is  laid 
down  that  if  it  (the  gift)  regai*ds  the  future,  it  is  but  a 
promise  without  consideration,  and  has  no  validity. 

The  mere  delivery  of  the  checks  could  not  and  did  not 
operate  as  a  transfer  of  the  money  in  the  bank.  As  they 
were  payable  at  a  future  time,  they  were  of  the  same  char- 
acter as  bilk  of  exchange,  and  thei*efore  did  not  have  the 
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eifect  to  transfer  the  funds,  and  the  banks  upon  which  thej 
were  drawn  were  under  no  obligation  and  could  not  be  com- 
pelled to  pay  them  before  they  became  due.  {Di/kers  v. 
Leather  Manuf,  Bank,  11  Paige,  612,  617;  Chapynan  v. 
While  J  2  Seld.,  412;  LutU  v.  Bank  of  iV.  America,  49 
Barb.,  221;   Woodrufx.  MercJiarU^  Bank,  25  Wend.,  673.) 

The  drawer  had  a  right  to  make  other  checks,  and  thus 
he  retained  control  of  the  fund  until  his  death,  in  accord- 
ance with  his  expressed  intention  that  he  might  draw  the 
interest.  In  Harris  v.  Clark  (supra),  it  is  held,  that  a  draft 
upon  a  third  pai*ty,  which  was  not  accepted,  intended  as  a 
donatio  mortis  causa,  is  not  valid,  and  the  donee  camiot 
maintain  an  action  upon  it  against  the  donor's  represen- 
tatives. 

The  cases  cited  settle  the  law  in  this  State  beyond  any 
question,  that  a  check  payable  at  a  future  day  does  not  have 
the  effect  to  transfer  the  money  of  the  bank  on  which  it  is 
drawn  before  it  becomes  due,  and  is  not  a  valid  gift 

We  may  therefore  assume  that  the  checks  signed  by  the 
decedent  did  not  alone  operate  to  bind  his  estate,  and  were 
not  a  lawful  transfer  of  his  funds  in  the  banks  on  which  they 
were  drawn.  Nor  does  it  alter  the  principle,  because  the 
checks  in  question  were  drawn  upon  deposit  in  a  savings 
bank,  and  that  the  controversy  here  is  between  the  payee 
and  drawer's  legal  representative,  instead  of  being  between 
the  payee  and  the  drawee,  as  is  the  case  in  many  of  the 
reported  cases. 

As  to  the  transfer  of  the  bank  books,  the  testimony  shows 
that  the  decedent  never  absolutely  parted  with  his  control 
over  the  same.  He  did  not  consider  them  safe  where  they 
were.  He  reserved  expressly  the  interest  on  the  moneys 
deposited,  and  it  was  essential  that  he  should  retain  control 
over  them  for  the  purpose  of  drawing  the  same,  and  he  did 
not  intend,  evidently,  to  part  with  the  books  imtil  his 
decease.  Nor  did  he  ever  part  entirely  with  the  bank  books 
as  a  chose  in  action.  The  gifts  were  of  the  checks,  and  the 
books  represented  more  money  than  the  checks.     It  is  there- 
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fore  manifest  that  there  was  uo  iutentiou  to  part  with  the 
books  absolutely,  from  the  fact  that  the  whole  amouut  cred- 
ited exceeded  the  sums  for  which  the  checks  were  drawn. 
An  absolute  gift  requires  a  renunciation  by  the  donor,  and 
an  acquisition  by  the  donee  of  all  intei-est  in  and  title  to  the 
subject  of  the  gift.  A  portion  cannot  1>e  retained  and  the 
remainder  disposed  of.     (/m/*  v.  2fuUing^  47  Barb.,  383.) 

Giving  full  scope  to  the  transaction,  it  amounted  to  a 
delivery  of  the  bank  books.  First :  To  keep  the  control 
over  the  same  while  decedent  lived,  and  to  enable  him  to 
draw  the  interest  on  the  fund.  Second :  For  safe  keep- 
mg,  and  that  upon  his  decease  the  checks  be  paid  from  the 
moneys  on  deposit  to  the  appellants,  and  the  remainder  of 
the  fund  to  his  own  estate.  This  clearly  was  not  a  valid 
assignment  of  the  books  as  a  chose  in  action,  which  trans- 
ferred the  title  and  gave  the  entire  control  and  ownei'ship  to 
the  appellants.  At  most  it  only  transferred  a  portion  of  the 
fund  upon  a  future  contingency,  and  ^d  not  operate  as  a 
deliveiy  so  as  to  constitute  a  valid  gift.  It  is  urged  that 
a  distinction  exists  between  the  money  and  the  claim  on  the 
bank;  that  the  claim  on  the  bank  for  the  principal  sum,  was 
distinct  from  the  claim  for  the  interest  which  had  or  might 
accrue,  and  the  retention  of  the  claims  for  interest  by  the 
donor,  was  not  inconsistent  with  the  transfer  of  the  claim  so 
far  as  the  principal  sum  or  any  part  of  it  was  concerned. 
As  already  manifest,  the  decedent  could  not  transfer  a  part 
without  the  whole,  and  thus  establish  a  valid  gift,  and  as  he 
retained  a  right  to  control  the  whole  as  long  as  he  lived, 
and  to  receive  the  interest  while  living,  and  a  portion  of  the 
principal  sum  after  his  decease  belonged  to  his  estate,  the 
alleged  gift  was  never  executed  and  earned  into  effect. 

This  reservation  was  incompatible  and  inconsistent  with  a 
ti-ansfer  of  the  bank  books.  The  case  of  Cox  v.  Sprigg 
(6  Md.,  286),  which  is  relied  upon  by  the  api^ellants'  counsel 
to  sustain  the  point  last  considered,  is  not  in  point,  and  if  it 
can  in  any  way  be  regarded  as  applicable,  is,  we  think, 
adverse  to  the  uniform  cmTent  of  authority,  which  requires 
SicKELs— Vol.  XXV.        28 


218  CUB^Y  V.  P0WE«9-  [ismBf 

Opinion  of  ih«  Ck>^li»  per  UvMffip  J. 

that  the  gift  to  be  valid  must  establish  an  executed  cootraot. 
Nor  is  it  an  answer  to  the  position  that  the  decedent  retained 
the  control  of  the  funds  in  the  bank,  to  say  that  he  merely 
meant  that  the  claim  against  the  bank  should  remain  uncol- 
lected, for  it  is  evident  that  the  control  was  personal  to  him- 
self, and  not  otherwise. 

The  case  considered  b^rs  no  analogy  to  that  of  an  order 
drawn  upon  a  paiticular  fund  in  pm^uauce  of  an  arrange- 
ment with  the  drawee,  which  order  upon  being  shown  i^ 
admitted  to  bQ  good,  and  that  a  sum  equal  to  the  amount  of 
the  order  was  due  to  the  drawer,  and  which  oj^erates  as  aa 
equitable  assignment  to  that  extent.  {Lewis  v.  Ben^j^  64 
Barb.,  593.) 

The  delivery  of  a  check,  when  payable  at  a  futui'e  date, 
could  not  be  effective  so  as  to  constitute  a  gift,  when  the 
drawing  of  a  check  afterwards  would  revoke  it;  and  when 
the  checks  in  question  were  drawn,  no  title  vested  in  the 
appellants.  The  decedent  had  a  lawful  right  to  draw  the 
interest,  and  the  entire  fund,  and  to  demand  and  reserve 
possession  of  the  pass-books,  which  had  been  temporarily 
palled  with,  he  retaining  control  of  the  same  in  his  name. 
If,  upon  demand,  a  deliveiy  had  been  refused,  he  couid  have 
maintained  an  action  for  the  recovery  of  the  same.  He  had 
a  clear  right  to  a  portion  of  the  fund,  and  never  had  abso- 
lutely parted  with  any  of  it.  The  appellants,  on  the  other 
hand,  could  not  make  out  any  title  to  the  books,  as  the  jk)s- 
session  was  qualified,  restricted  and  conditional.  If  the 
whole  fund  had  been  disposed  of,  with  no  reservation  or 
qualification,  and  an  absolute  delivery  of  the  bank  books 
made,  a  different  question  might  arise.  The  delivery  of  the 
pass-books,  with  such  a  restriction,  was  not,  then,  a  symbol- 
ical delivery,  which  consituted  a  transfer  of  tine  same. 

Assunmig  that  a  bank  book,  which  merely  contains  a  mem- 
orandum of  credits,  is  a  chose  in  action,  and  the  subject  of 
transfer  as  a  gift,  the  difficulty  here  is,  that  the  gift  was 
never  completed  and  executed  by  the  donee. 

We  do  not  deem  it  jiecessary  to  e^camine  in  4<^1  the 
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various  cases  to  which  we  have  been  I'eferred,  which  hold 
that  a  promissory  note,  bill  of  exchange,  or  other  chose  in 
action,  due  in  the  futiu^,  may  be  the  subject  of  a  gift.  It 
is  sufficient  to  say  that  they  differ  essentially  from  the  case 
at  bar,  and  none  of  them  hold  that  a  gift  can  be  made  valid 
aad  effectual  when  the  control  and  ownership  of  the  prop- 
erty is  retained  in  the  donor.  Nor  is  it  held  in  any  of  them 
that  a  bank  book  can  be  made  the  subject  of  a  gift  when  the 
control  is  i*etained  by  the  donor,  and  no  delivery  made,  no 
title  transferred,  and  the  time  of  enjoyment  postponed  to  an 
uncertain  and  indefinite  future  period  of  time. 

Without  referring  to  others,  than  those  already  cited,  the 
weight  of  authority  is  in  a  contrary  direction,  and  it  would 
be  a  disregard  of  the  barriers  which  the  law  has  thrown 
around  transactions  of  this  character,  and  a  violation  of  a 
well-settled  principle,  to  hold  that  a  valid  gift  was  established 
in  this  case. 

The  learned  counsel  for  the  appellants  in  his  elaborate 
argument,  urged  that  the  transaction  might  be  sustained  in 
equity  as  a  declaration  of  trust  by  the  doQor,  for  the  donees, 
or  as  gifts  by  appointment  or  appropriation  by  the  donor, 
for  the  use  of  the  donees,  where  the  strict  rule  requiring 
delivery  of  the  subject  of  the  gift  to  the  donee  has  been 
relaxed,  and  has  referred  us  to  numerous  cases,  mostly  deci- 
sions of  the  English  courts,  and  the  courts  of  other  States,  in 
support  of  his  position.  We  have  examined  the  decisions 
ii^erred  to  with  care,  and  are  brought  to  the  conclusion  that 
the  transaction  cannot  be  upheld  upon  any  such  basis.  And 
we  are  of  the  opinion  that  there  was  no  such  delivery  of  the 
checks  or  bank  books,  or  valid  agreement  as  constituted  a 
trust  or  ^portionment,  and  the  appellant's  claims  cannot  be 
maintained  on  any  such  ground. 

As  the  api)ellants  failed  to  establish  valid  gifts  of  the  checks 
a^id  bank  books,  the  decision  of  the  General  Term  affirming 
the  judgments  on  the  referee 's  reports,  must  be  affirmed. 

All  concur. 

Judgments  affirmed. 
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In  the  Matter  op  the  Application  of  Russelx.  Sage 
et  al.,  Appellants,  v.  The  Lake  Shore  and  Michigan 
Southern  Railway  Company  and  others,  Respondents. 

The  L.  &  &  M.  S.  R.  Co.,  organized  under  the  Act  of  1869  (chap.  917, 
Laws  of  1869),  by  the  consolidation  of  various  foreign  and  domestic 
railroad  companies,  is  a  domestic,  not  a  foreign  corporation,  and  there- 
fore the  provisions  of  the  act  of  1842  (chap.  165,  Laws  of  1842)  to  compel 
transfer  agents  of  foreig^n  corporations  to  exhibit  lists  of  their  stock- 
holders have  no  application  to  it. 

Being  a  domestic  cox-poration,  it  comes  within  and  is  controlled  by  the 
provision  of  the  Revised  Statutes  (JL  R.  S.  601,  §  1),  requiring  the  trans- 
fer book  and  books  containing  the  names  of  stockholder  of  any  incor- 
porated company  to  be  open  for  inspection  for  thirty  days  previous  to 
the  election  of  directors. 

The  statute  last  mentioned  does  not  deprive  the  stockholders  of  the  right 
to  examine  the  transfer  books  of  a  corporation,  for  proper  purposes  and 
on  proper  occasions,  at  other  times ;  and  a  proceeding  by  tiumdjiLmus  may 
be  invoked  for  the  purpose  of  enforcing  such  right. 

The  granting  of  the  writ,  however,  is  in  the  discretion  of  the  courts  and 
an  order  refusing  it  is  not  reviewable  here. 

(Argued  June  6, 18T7 ;  decided  June  19, 1877.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court,  in  the  first  judicial  department,  afBrming  an  order  of 
Special  Term  denying  an  application  for  a  nrnndamua  to 
compel  the  Lake  Shore  and  Michigan  Southern  Railway 
Company  and  its  directors  to  exhibit  to  petitioners,  stock- 
holders of  said  corporation,  its  transfer  book  and  list  of 
stockholders. 

The  said  corporation  was  organized  under  the  act  chapter 
917,  Laws  of  1869,  by  the  consolidation  of  several  railroad 
coi-porations,  one  of  which  was  a  domestic  corporation. 


Hemy  S.  Bennett,  for  the  appellants.  A  member  of  a 
coi*poration  has,  by  the  common  law,  the  right  to  an  inspec- 
tion of  the  books  of  the  corporation  for  the  purpose  of 
establishing  or  maintaining  his  rights.  ( Rex  v.  Shelle?/,  3 
Tenn.  R.,  142;  Iiex\.  JBabb,  ib.  580;  Harrisan  v.  WUUamSj 
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3  BaiTi.  &  Cress.,  162;  Eoffera  v.  JaneSy  5  D.  &  R.,  484; 
Grant  on  Corporations,  311;  People  v.  Cornell^  47  Barb., 
329;  Hubei*t  v.  As/ibumer,  1  Wils.,  297;  Dillon  on  Mun. 
Coq>,  §  240;  Am.  Co,  v.  JSaven,  101  Mass.,  398;  State  v. 
Goll,  3  Vi-oom.,  285;  HcUch  v.  Oiti/  B.,  1  Rob.  La.,  470; 
Merchant  Tailors'  Co.,  2  Bam.  &  Ad.,  115;  CotJieal  v. 
Brawn^  1  Selden,  563;  Angel  k  A.  on  Cwp.,  572;  imp.  Co. 
V.  CtorA?e,  7  Bany,  95;  2  Starkie  Ev.,  736;  Rex  v.  ^uc*- 
ingham,  8  B.  &  C,  375;  3d  Ld.  Raymond,  303;  Orey  v. 
Hopkins,  7  Mod.,  129;  2d  Ld.  Raymond,  851;  Foster  v. 
Bk.  of  England,  15  Law  L  N.  S.,  2  B.,  212;  Cockbum  v. 
£/wAm  Bk.,  13  La.  Ann.,  289;  Rex  v.  Hostmen  of  NevKos- 
tie,  1  Strange,  1223;  iJea;  v.  Th-ustees,  5  Bam.  &  AdoL,  978; 
RegiTia  v.  Tealey,  8  Jiir.,  496;  People  v.  IFa/Ae?*,  9  Mich., 
328;  /^^.  iwX-e'*  Church  v.  aS/ocA-,  7  Cush.,  226;  Rex  v. 
Fi/Jwian,  Strange,  879;  Anon.,  1  Barn.  K.  B.,  402;  PraU 
V.  Mertden  Co,,  35  Comi.,  36;  Hare  on  Discovery,  Ed.  1876, 
p.  260;  Goodwin  v.  Cin.  Canal  Co.,  18  Ohio  State  R.,  169; 
21  Wall  [U.  S.  Sup.  a.],  616;  Hatch  v.  City  Bk.  N.  O.,  1 
Robinson  ( Sup.  Ct  Louisiana],  470;  Rex  v.  The  Hostmen 
of  New  Castle,  2  Strangfe,  p.  1221;  Chancery  King's  Bench 
Com.  Pleas,  Exchequer;  Hoyle  v.  P.  &  M.  Co.,  54  N.  Y., 
314;  Koehkry,  Black  River  Co.,  2  Black,  715;  Vid.  cases 
cited  in  Green's  Brice.  ultra  vires,  400;  Rex  v.  Met^ch.  Tail- 
or^ Co.,  2  Barnwell  &  Adolphus,  p.  117;  The  King  v.  TJie 
Mer.  Tailors  Co.,  2  Barn.  &  Ad.,  p.  125;  Hatch  v.  City  Bk. 
of  N.  O.,  1  Robinson  fSup.  Ct.,  Louisiana  R.],  470.)  The 
writ  of  mandamus  was  th^  appropriate  remedy.  (High  on 
Ex.  Remedies,  §276;  People  y.  Ins.  Co.,  19  Mich.,  392; 
Stale  V.  Bd.  Trustees,  4  Nev.,  400;  Fireman  v.  Mayor,  23 
Md.,  297;  Rexv.  Windliam,  Coup.,  377;  Rex  v.  Cambridge, 
Burr,  1647;  lung  v.  Bland,  7  Md.,  35;  Queen  v.  Kendall, 
1  Ad.  &  E.  N.  S.,  366;  Ridimond  v.  Pa.  Ins.  Co.,  34  How. 
Pr.,  195;  Hatch  y.  N.  W.R.  R.  Co.,  MSS.;  Cothealy.  Brawn, 
1  Selden,  562;  People  v.  Throop,  12  Wend.,  183;  High  on 
Ex.  Remedies,  §  17;  Fremont  v.  Crippen,  10  Cal ,  211; 
Etfteridge  v.  Hall,  7  Poil.,  47;  In  re  Trustees  of  WHUams- 
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burffhy  1  Bai*b.,  34;  King  v.  Bank  of  England^  Doug.,  534; 
Dodge  y.  WooUey,  18  How.,  331;  21  Wall,  616;  Median- 
tcs"  Bk.  V.  DeBoU,  18  How.,  330;  Colenuxn's  Admr^.  v. 
Second  Ave.  li,  E.  Co.,  38  N.  Y.,  202;  Wyniie  v.  Humbef-- 
stone,  27  Beav.,  421;  Devanes  v.  Itofnnson,  21  Beav.,  42; 
Talbot  V*  MafsJifield,  2  Dr.  &  S*n.,  285;  SpungeU  v.  JfeiVi- 
t^^oorf,  2  Gf.,  521;  Hardwicky.  Vernon,  14  Ves.,  510.)  The 
writ  of  mandamus  being  an  ordinary  action  at  law,  between 
parties  in  a  case  where  it  is  an  apj^ropmie  remedy,  lies  as 
well  agaimst  a  foreign  as  a  domestic  coi*poration.  (Oomv).  v. 
Denitfon,  24  How.,  66;  Kendall  v.  U.  8.,  12  Pet,  527;  Gil- 
man  V.  Bassett,  36  Conn.,  298;  Aubery  v.  Beuvens,  6  Tex., 
457;  Bamett  v.  C%.  R.  R.,  4  Hmi,  114;  Prouty  v.  M.  S. 
R.  72.,  id.  665. 

Joseph  H,  Choatey  for  the  respondents.  The  corporation 
proceeded  against  is  a  domestic  corporation,  of  this  State. 
(7  Stat,  at  Lai'ge  [Edm's  ed,],  529;  A.  &  A.  on  Corps., 
\  633;  Spragtte  v.  H.  P.  <g  F.  R.  R.  Co.,  5  R.  I.,  233.)  A 
stockholder  has  no  absolute  right  to  examine  the  boolte  of  a 
coi-poration  of  which  he  is  a  member.  (Taylor  on  Ev., 
§  1346;  Rex  r.  Mef.  T.  Co.,  2  B.  A  A.,  115;  Im.  Gas  Co.  t. 
Clarke,  7  Bing.,  95;  B.,  B.  &  S.  R.  Co.  v.  White,  1  A.  & 
E.  fN.  S.],  282;  2  Phil,  on  Ev.,  314;  People  v.  Walker,  9 
Mich.,  328.)  If  the  L.  S.  &  M.  S.  R.  R.  Co.  wei-e  a  foreign 
corporation,  the  court  would  have  no  authority  to  issue  the 
mandamus  asked  for.  {People  v.  P.  V.  Vein  Coal  Co.,  10 
How.  Pr.,  543.) 

Per  Curienn.  We  are  of  the  opiiiion  that  the  Lake  Shore 
&  Michigan  Southern  Railway  Co.  is  a  domestic  and  not  a 
foi*eign  corporation,  and  hence  that  chap.  165,  S.  L.  of  1842, 
has  no  application  to  this  case,  but  to  the  transfer  agents  of 
such  corporations.  Being  subject  to. the  duties  and  obliga- 
tioub  of  the  laws  relating  to  domestic  corpomtions,  it  comes 
within  the  provisions  of  the  Revised  Statutes,  vol.  1,  Edm. 
ed.,  558,  which  coutaiiis  special  provisions  in  regard  to  the 
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books  containing  the  names  of  stockholders  and  authorizes 
an  examination  of  the  same  within  thirty  days  previous  to 
any  election  of  directors,  etc* 

We  concur  with  the  opinion  of  the  General  Term,  that 
this  statute  does  not  deprive  the  stockholder  of  a  corpo- 
ration of  the  right  to  examine  its  transfer  books  for  proper 
purposes  and  on  proper  occasions  at  other  times,  and  a  pro- 
ceeding by  mandamus  may  be  mvoked  for  the  purpose  of 
enforcing  such  right.  But  the  exercise  of  the  power  of  the 
court  in  granting  a  mandamus  is  discretionary,  and  when  the 
General  Term  has  held  that  such  discretion  has  been  properly 
exercised  in  refusing  the  i*Tit,  we  are  not  at  liberty  to  inter- 
fere with  their  decision.  It  has  repeatedly  been  held  in 
kindred  cases  by  this  court,  that  no  appeal  lies  from  such 
an  order  of  the  General  Term,  and  such  being  the  fact,  and 
as  the  relator  had  no  statutory  rights  to  the  writ,  the  appeal 
must  be  dismissed  with  costs. 

All  concur,  except  Rafallo,  J.,  taking  no  part. 

Appeal  dismissed. 
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Michael  L.  Hiller,  Respondent,  v.  The  Burlington  and    Jo 
Missouri    River  Railroad    Company  in  Nebraska,     70     228 
Appellant. 

Plaintiff  made  a  contract  with  defendant,  a  foreign  corporatioki,  to  enter 
its  service  for  a  term  of  years,  his  business  being  to  pit)cui'e  emigi*antB 
to  purchase  and  settle  on  defendant's  lands  in  Nebraska.  Plaintiff  was 
bound  to  maintain  dnrmg  the  whole  time  an  office  in  the  city  of  New 
York,  and  was  to  go  to  Europe  for  two  or  thi*ee  months  to  an'ang^  for 
emigration.  Plaintiff  entered  upon  the  employment  and  kept  open  an 
office  in  said  city  until  the  conti*act  was  terminated  by  defendant.  In 
an  action  for  services  under  the  contract  and  for  damages  for  the  breach 
thereof,  Held^  that  it  was  to  be  adsnmed  that  the  pai'ties  understood 
that  plaintiff's  pnncipal  duties  nnder  the  contract  would  be  discharged 
in  New  York  city ;  that  the  cause  of  action  arose  within  this  state,  and 
therefofe  a  service  of  the  summons  upon  one  of  defendant's  dii-ectors 
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while  he  was  temporarily  in  this  state  on  his  own  business  was  a  good 
service,  and  a  sulficient  commencement  of  the  action,  although  defend- 
ant had  no  pi'opei'ty  in  this  state. 

Also,  held,  that  the  legislature  had  authority  to  provide  for  and  authorise 
such  a  8ei*vice. 

As  a  general  rule  any  service  will  be  deemed  sufficient  which  renders 
it  reasonably  probable  that  the  party  proceeded  against  will  be  apprised 
of  the  action  against  him  and  have  an  opportunity  to  defend,  and  so 
long  as  this  general  rule  is  not  violated  by  a  mode  of  service  prescribed 
by  the  Leg^islature,  no  constitutional  right  of  the  party  served  is 
invaded. 

(Argued  June  12, 1877 ;  decided  June  19, 1877.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  reversing  an  order  of 
the  Special  Term,  which  set  aside  the  service  of  the  sum- 
mons herein. 

This  action  was  brought  against  defendant,  a  foreign 
corporation,  to  recover  for  services  rendered  under  a  con- 
tract between  the  parties,  and  also  damages  for  a  breach  of 
the  contract  on  the  part  of  defendant.  The  nature  of  the 
contract  and  the  facts  in  relation  thereto  are  set  forth  in  the 
opinion. 

The  summons  in  the  action  was  served  upon  one  of 
defendant's  directors  who  was  temporarily  within  this  state 
on  business  of  his  own. 

Joseph  H.  Choatej  for  the  appellant.  The  service  of  the 
siunmons  upon  one  of  defendant's  directors,  temporarily 
in  this  State,  was  not  a  •  sufficient  commencement  of  this 
action,  the  cause  of  action  not  having  arisen  here  and 
defendant  not  owning  any  property  here.  (Code,  §§  427, 
134;  Gibbs  v.  Queen  Ins.  Co,  63  N.  Y.,  114;  Burckle  v. 
Eckhart,  3  id.,  132;  Campbell  y.  St.  L.  R.  R.  Co.,  18  How. 
Pr.,  416;  Conn.  Mut.  L.  As.  Co.  v.  CI,  C.  <&  C.  R.  R.  Co,, 
23  id.,  180;  41  Barb,,  10;  PresH  Bh.  of  Cam.  v.  R.  &  W. 
R.  R.  Co.,  10  How.  Pr.,  1;  Dotr/  v.  Mick  C.  R.  R.  Co.,  8 
Abb.  Pr.,  427;  McQueen  v.  Middletown  Mfg.  Co.,  16  J.  R., 
5;  HuJbert  v.  Hope  Mut.  Ins.  Co.,  4  How.  Pr.,  275.) 
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Clarence  Lexow^  for  the  respoudent.  The  service  of  the 
gammons  upon  defendant's  director,  while  temporarily  in 
this  state,  was  a  sufficient  commencement  of  the  action. 
(Oibbs  V.  Queen  Ins.  Co.,  63  N.  Y.,  122;  BameU  v.  C  d 
L.  H.  R.  R.  Co.,  4  Hun,  114;  Code,  §§  127,  130,  134,  227, 
427,  468,  471;  Laws  1855,  chap.  279;  Const.,  ai-t.  8,  §  3; 
LafayeMe  Ins.  Cb.  v.  French,  16  How.  Pr.,  407;  Cavan  v.. 
Stewart,  1  Stark.  N.  P.,  200;  Ferguson  v.  Mohan,  11  A.  & 
E.,  179;  Smithy.  NicoUs,  5  Bing.,  N.  C,  208;  Burrotosy^ 
Jemdo,  2  Stra.,  733;  Becquet  v.  MacCarthy,  2  B.  &  Ad.,^ 
951;  Hope  v.  Hope,  4  De  Gex,  McN.  &  G.,  328;  Clews  v. 
R.  &  R.  I  R.  R.  Co.,  49  How.  Pr.,  117.)  The  cause  of 
action  arose  in  this  State.  {Bk.  of  Com.  v.  R.  <&  C.  R.  /?.. 
Co.,  10  How.  Pr.,  1;  Conn.  MrU.  L.  As.  Co.  v.  Cleveland, 
23  id.,  180;  Burckk  v.  Eckhart,  3  Comst.,  132.)  The  law 
under  which  the  summons  was  served  was  not  unconstitii- 
tional.  {Houxirdy.  Moot,  64  N.  Y.,  268;  Barcy  v.  Ketcham, 
11  How.  Pr.,  165.) 

Earl,  J.  The  defendant  is  a  foreign  corporation,  and  the^ 
question  to  be  determined  is,  whether  the  service  of  the 
summons  upon  one  of  its  directors  while  he  was  temporarily 
in  this  State  in  the  pursuit  of  his  own  business,  was  a  suffi* 
cient  conunencement  of  this  action. 

I  am  not  satisfied,  from  the  papers  before  us,  that  the 
defendant  had  any  propei-ty  in  this  State,  and  hence  this 
service  was  authorized,  only  in  case  the  cause  of  action 
arose  in  this  State.  (Code,  ^  134*  Gibbs  v.  Queen  Ins.  Co., 
63  N.  Y.,  114.) 

It  is  well  stated  by  the  learned  counsel  for  the  appellant 
to  be  an  obvious  principle,  that  "the  cause  of  action  upon  a 
contract  arises  in  the  State  or  place  where  the  principal  part 
of  what  is  contracted  to  be  done  is,  by  its  terms,  to  be  j^er- 
fomied."     {Burckle  v.  Eckhart,  3  Com.,  132.) 

The  plaintiff  made  a  contract  with  the  defendant  to  enter 
its  service  for  five  years.  His  business  was  to  i>rocure  Mcn- 
uouitcs,  who  were  expected  to  emignite  to  this  coiuitry  from 
SicKELs.— Vol.  XXV.       29 
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Russia,  to  purchase  and  settle  upon  defendant'^  lands  in 
Nebraska.  He  was  bound  during  the  whole  time  to  main- 
tain, at  his  own  exi)ense,  an  office  in  the  city  of  New  York, 
and  he  was  to  go  to  Europe  for  two  or  three  months  to 
arrange  for  the  emigi^ation  of  Mennonites  to  this  countiy. 
With  these  two  exceptions,  the  contract  specifies  no  place 
where  service  under  it  was  to  be  performed  by  the  plaintiff 
While  he  was  required  to  settle  Mennonites  upon  defend- 
ant's lands  in  NcbiTiska,  it  is  not  to  be  infen*ed  that  it  was 
any  part  of  his  duty  to  accompany  them  there.  He  was  to 
maintain  his  office  in  New  York;  that  was  to  be  his  head- 
quai-tei^s.  The  emigrants,  as  wo  may  presume,  were  expected 
to  land  at  the  port  of  New  York,  and  plaintiff's  negotiations 
with  them  or  their  agents  were  expected  to  be  cairied  on 
there,  or  by  corres[>ondence  from  there.  There  could  have 
been  no  puri>ose  in  requiring  him,  at  his  own  expense,  to 
maintain  his  office  in  New  York  if  the  principal  part  of  his 
services  were  to  be  rendered  elsewhere.  From  the  fact  that 
his  office  was  required  to  bo  kept  there,  we  must  infer  that 
the  parties  undei'stood  that  his  principal  duties  under  the 
contnict  would  be  discharged  there. 

The  contract  was  made  November,  1873,  and  was  ter- 
minated by  the  defendant  December,  1874.  During  all 
that  time  plaintiff  kept  open  an  office  in  the  city  of  New 
York,  and  this  action  is  brought  for  sei-vices  rendered  under 
the  contract,  and  for  damages  on  account  of  the  final  bx^each 
and  repudiation  thereof  by  the  defendant.  It  api^eare  to  me 
quite  clear,  within  the  rule  as  above  stated,  that  the  cause 
of  iiction  arose  in  this  State. 

It  is  further  claimed  by  the  learned  counsel  for  the  appel- 
lant, that  the  legislature  had  no  right  to  provide  for  and 
authorize  such  a  semce  of  the  summons  as  was  made  in  this 
case.  He  says :  "  We  submit  further  that  it  is  impossible 
by  the  aid  of  any  statute  provisions  whatever,  for  a  court 
of  this  State  to  acquire  jurisdiction  over  a  foreign  corpora- 
tion except  by  the  attachment  of  its  property  within  this 
State,  or  by  its  voluntary  appearance  in  the  suit"     This  novel 
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clahn  is  without  foundation.  Limitations  upon  the  legisla- 
tive powers  of  a  State  Legislatuix*  are  found  in  the  State  and 
Federal  Constitutions;  and  limitations  not  found  there,  either 
in  express  language  or  by  necessary  implication,  do  not  exist. 
{Sill  V.  Coming,  15  N.  Y.,  303.)  The  enquiry  therefore  is, 
what  constitutional  principle  is  violated  by  the  lav7  imder 
which  this  sei'vice  was  made? 

Corporations  arc  intangible,  incoii)oreal  existences,  and 
service  of  process  upon  them  can  only  be  made  by  service 
upon  some  one  of  their  agents  or  officers.  The  legislature 
hiis  power  to  determine  how  and  upon  whom  service  shall 
be  made.  It  may  determine  that  service  shall  be  upon  the 
board  of  directora  while  in  session,  or  upon  any  of  the  exec- 
utive or  administrative  officei-s,  directors, .  or  other  agents. 
The  object  of  all  service  of  process  is  said  to  be  to  give 
notice  to  the  party  on  whom  sei'vice  is  made,  that  he  may  be 
aware  of  and  may  resist  what  is  sought  of  him,  and  it  is  a 
general  rule  that  any  sei-vice  must  be  deemed  sufficient  which 
renders  it  reasonably  probable  that  the  party  proceeded 
agiiinst  will  be  appnsed  of  what  is  going  on  against  him, 
and  have  an  opportunity  to  defend.  {In  re  Empire  City 
Bank,  18  N.  Y.,  200;  Happy  v.  Mosher,  48  N  .Y.,  313; 
Gibba  V.  Qiieen  Ins.  Co.,  supra, )  Hence  the  legislature  of 
th's  State  has  designated  the  agents  of  corporations  upon 
whom  process  may  be  served.  And  provisions  have  been 
made  for,  the  semce  of  process  upon  natural  persons 
by  posting  and  publication;  and  notices  and  citations 
affecting  pei*sonal  and  property  rights  and  interests  are ' 
authorized  in  ceitain  cases  to  be  made  by  publication  or  by 
mail,  or  by  leaving  the  notice  or  citation  at  the  parties'  place 
of  residence  or  office,  All  these  various  forms  of  seiTice 
have  been  sanctioned  by  the  Legislature  and  the  courts,  and 
are  absolutely  necessary  in  the  administration  of  justice.  So 
long  as  the  general  rule  above  laid  down  as  to  service  is  not 
violated,  no  party  can  complain  that  any  constitutional  right 
has  been  invaded.  But  where  a  service  is  autho^Tzed  by  the 
Legislature  which  is  not  according  to  common  experience 
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reasonably  calculated^  according  to  the  circumstances  of  the 
case,  to  reach  the  party  intended  to  be  affected,  and  to  give 
him  an  opportmiity  to  defend,  it  may  be  challenged  as  a  vio- 
lation of  the  constitutional  provision,  that  no  i>erson  shall  be 
deprived  of  his  personal  rights  or  property  without  due  pro- 
cess of  law,  and  so  long  as  a  party  has  the  benefit  and  protec- 
tion of  due  process  of  law,  as  defined  by  the  courts,  he  cannot 
complain  that  any  constitutional  right  has  been  invaded.  A 
director  of  a  corporation  is  one  of  its  principal  officers  and 
agents.  He  is  charged  with  the  duty  of  protecting  and  pro- 
moting its  interests.  It  would  be  a  clear  case  of  misfeasance 
if  process  in  a  suit  against  the  corporation  was  served  upon 
him,  and  he  did  not  place  it  before  the  board  of  directors,  or 
in  the  hands  of  the  proper  officers,  so  that  the  corporation 
would  suffer  no  detriment.  Hence,  service  upon  such  an 
officer  must,  within  the  general  rule,  be  sufficient.  It  ovu 
make  no  difference  that  this  is  the  case  of  a  foreign  corpora- 
tion. The  statutes  give  the  Supreme  Court  jurisdiction  of 
auits  against  cuch  corporations,  and  by  what  service  that 
jurisdiction  shall  be  acquired,  must,  within  the  general  rule 
above  stated,  be  determined  by  the  Legislature.  A  judgment 
rendered  upon  such  service  as  was  made  in  this  case  will  be 
valid  within  this  state. 

It  follows  that  the  order  must  be  affirmed  with  costs. 

All  concur. 

Order  affirmed. 
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The  People  ex  rel.  Silas  H.  Witherbee,  et  al.  Apprt. 

lants,  v.  The  Board  op   Supervisors  of  the  Couffxr 

* 

OF  Essex,  Respondent. 

Upon  appeal  to  this  court  from  an  order  of  (General  Term  granting  a  new 
trial,  the  coui't  is  not  confined  to  the  grounds  upon  which  the  decision 
below  was  based ;  but  if  any  other  ground  api)ears  sufficient  to  sustain 
the  order,  it  will  be  upheld. 
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\7bere,  owing  to  a  dispute  af  to  the  boundary  line,  the  real  estate  of  a  peiv 
son  is  assessed  in  two  towns,  proceedings  by  mandaDUOS  may  be  main- 
'  tained  against  the  boaitl  of  supervisora  of  the  county,  in  ease  of  its 
refusal  to  act,  to  compel  such  board  to  ascertain  and  determine  the 
amount  which  the  person  is  equitably  entitled  to  receive  back,  and  from 
which  of  the  towns,  as  authoxized  by  the  act  of  1873  (ohap.  119,  Laws 
of  1873.) 

The  fact  that  the  assessors  of  one  of  the  towns  had  no  jurisdiction  to  make 
the  assessment,  and  that  the  i*elator  has  a  cause  of  action  againpt  them, 
does  not  deprive  him  of  the  right  to  prooeed  by  maadamiw ;  the  statute 
was  intended  to  provide  a  cumulative,  less  expensive  and -more  speedy, 
remedy,  and  is  mandatory. 

Said  act  is  not  violative  of  any  provision  of  the  Federal  or  State  Constitn- 
tions. 

Due  process  of  law  simply  requires  that  a  party  [^all  be  properly  brought, 
into  coui-t  and  shall  there  have  an  opportunity  to  prove  any  fact  which, 
according  to  the  constitution  and  the  usages  of  the  common  law,  would 
be  a  protection  to  him  or  his  propei'ty.  The  Legislature  has  the  rightF 
to  take  away  a  particular  form  of  remedy,  and  to  give  a  new  one. 

An  alternative  writ  of  mandamus  was  issued  in  proceecMngs  against  a 
board  of  supervisors  for  refusal  to  act  under  said  statute ;  the  petition 
presented  by  the  x>etitioners  to  the  board,  was  incorpoi<ated  in  and  made 
part  of  the  writ,  the  defendants  took  issue  upon  the  allegations  of  fact 
in  the  petition,  and  a  trial  was  had  thereon.  Btid,  that  upon  appeal, 
the  allegations  of  the  petition  wei'e  to  be  oonsidered  as  averments  of 
the  wilt,  and  i^  with  the  other  aveiments,  they  were  sufficient  to  make 
out  a  case,  the  writ  would  be  sustained. 

The  occasion  of  the  enacting  of  a  law  may  be  looked  to,  to  ascdst  in  deter- 
mining its  chai*aeter  as  I'etroaetive  or  proepeetive. 

The  statute  above  mentioned  was  intended  for  cases  existing  at  the  time 
of  its  passage  as  well  as  for  those  occurring  thereafter. 

The  death  of  one  of  several  co-partners,  who  are  the  petitioneirs  in  pro- 
ceedings by  mandamus,  after  return  to  an  altematiye  writ,  does  not 
abate  the  writ. 

(Argued  June  10, 1877 ;  decided  June  22, 1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
upon  an  order  i*cversmg  a  judgment  entered  upon  the  report 
of  a  referee  which  awarded  a  peremptory  mandamus  and 
directing  final  judgment  against  the  surviving  relator. 

The  proceedings  were  originally  instituted  by  Silas  H.' 
Wltherbee,  Jonathan  G.  Witherbee  and  Friend  P.  Fletcher, 
'Composing  the  firm  of  Witherbee  &  Fletcher  as  relators. 
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After  the  return  to  the  alternative  writ,  Jonathan  G.  Wither- 
bee  and  Fletcher  died. 

The  alternative  writ  set  forth  that  the  petitionee  presented 
to  the  board  of  supervisors  of  Essex  county  a  petition 
which  was  set  forth  and  incorporated  in  the  writ.  The 
petition  alleged  in  substance  that  the  petitioners  erected 
a  blast  furnace  upon  a  lot  of  the  **  iron  ore  ti'act,"  so  called, 
in  the  county  of  Essex,  which  furnace  was  located  near 
the  division  line  between  the  towns  of  Westport  and  Eliza- 
bethto\\Ti,  in  said  county;  that  a  dispute  arose  between  said 
towns,  each  claiming  that  the  furnace  was  located  within  its 
limits.  That  during  the  years  from  1865  to  1870  inclusive.: 
said  blast  furnace  was  assessed  in  both  towns,  and  the  peti- 
tioners paid  uiider  protest  the  taxes  thereon  in  both  towiw. 
That  in  1872  the  line  was  established  by  the  board  of  su|)er- 
visors,  by  which  it  was  determined  that  the  furnace  was  in. 
the  town  of  Westport.  The  petition  prayed  that  said  board 
should  ascertain,  fix  and  determine  the  amount  the  peti- 
tioners were  equitably  entitled  to  recover  back  from  said 
towns,  or  either  of  thdm,  for  taxes  paid  while  the  line  w:is  in 
dispute,  and  to  levy,  collect  and  pay  over  to  petitionei's  th^^ 
amount  so  ascertained.  The  writ  further  alleged  that  said 
board,  by  i*eso1ution,  laid  the  petition  and  application  upon 
the  table  and  refused  to  take  action  thei-eon.  The  return 
to  the  writ  denied  that  the  furnace  was  assessed  in  both 
towns,  or  that  the  relators  i>aid  any  taxes  upon  the  same 
proj^eily  in  both  towns,  and  raised  various  questions  as  to 
the  I'egularity  of  the  proceedings. 

The  facts,  as  far  as  material,  appear  in  the  opinion. 

Samuel  Handy  for  the  appellant.  The  judgment  of  the 
Geneml  Term  was  erroneous  in  not  granting  a  new  trial. 
(Foote  V.  Etna  Lis.  Co.,  61  N.  Y.,  571,  578.)  Chapter  119, 
Laws  of  1873,  is  not  unconstitutional.  {People  v.  Maycr^ 
etCy  of  Brooklyn,  4  N.  Y.,  419;  People  v.  Mitchell^  35  id., 
55  Ij  People  v.  Flaggy  46  id.,  401;  Town  of  Gm'lfoi'dx.. 
Supers  of  ChenangOy  13  id;,   143;   Toum  of  Duanesburgh  v. 
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Jenkins^  57  id.,  177;  Litchfield  \.  Vernaii^  41  id.,  125;  Peo^ 
pie  V.  Mayor ^  etc.,  63  id.,  201;  People  v.  Supers  of  Osicego 
Co.,  57  id.,  405;  People  v.  SupWs  of  Herkimer  Co.,  56  Barb., 
454;  Brewster  v.  Syracme,  19  N.  Y.,  116;  11  Abb.,  114; 
People  V.  Haws,  37  Barb.,  455.)  This  act  is  not  retrospec- 
tive in  any  offensive  sen^ie  in  giving  jurisdiction  over  a  pre- 
viously existing  subject  matter.  {People  v.  Suph^s  of  Col. 
Co.,  60  Wend.,  363;  Lawrence  y.  2'rustees,  etc.,  2  Den.,  583; 
Bullock  V.  Bjf/d,  1  Hoff.,  294;  Van  Rznsselaer  v.  Snyder, 
13  N.  y.,  299;  Dickerson  v.  Cooke,  16  Barb.,  510;  7  Pet., 
222;  Litchfield  v.  Vernon,  41  N.  Y.,  135;  Town  of  Guil- 
ford V.  Cooley,  58  N.  Y.,  117;  People  v.  Sup'rs  Col  Co.,  43 
id,,  236.)  Defendant  refused  to  perform  a  legal  duty 
imposed  by  the  act  (chap.  119,  Laws  1873),  in  refusing  to 
consider  the  claim  of  the  relators.  (56  Barb.,  452;  51  N. 
Y.,  405.)  The  relators  had  no  other  legal  remedy.  {Sioift 
V.  Pouffhkeepsie,  37  N.  Y.,  371;  Union  Bk.  v.  JV.  Y.,  51 
Barb.;  159;  Bajrett  v.  Canibndge,  10  AL,  48;  Lester  v. 
BaUimore,  29  Md.,  415;  Ives  v.  Canaan,  S3  Conn.,  402;  7 
N.  Y.,  517;  5  Wend.,  171;  30  Barb.,  616;  7  id.,  127;  Bar- 
boyte  V.  Shephard,  35  N.  Y.,  238;  Dom\.  Biickner,  61  id., 
264;  1  Barb.,  34;  A.  &  A.  on  Coip.,  699;  People  y.  Mayor 
of  W.,  10  Wend.,  396;  People  v.  Brawn,  39  Barb.,  537; 
McCullough  V.  Mayor  of  Brooklyn,  23  Wend.,  457;  People 
y.  Sup'rs  of  Chenango,  11  N.  Y.,  574.)  The  act  of  1873 
(chap.  119)  did  not  unduly  restrain  the  discretion  of  the 
boai*d  of  supei-visors.  {^People  v.  Suph^s  of  Del.  Co.,  45  N. 
Y.,  196;  51  id.,  401;  46  id.,  378.)  Proceedings  l)y  nrnn- 
damns,  after  a  return  had  been  made  and  issue  joined,  are  to 
be  considered  actions.  {People  v.  Lundey,  28  How.  Pr..  159, 
471;  35  Barb.,  596.) 

Robert  8.  Hale,  for  the  respondent.  If  there  had  been 
an  unjust  double  assessment  in  1865  and  1866,  the  rehitor's 
claim  for  relief  would  be  baired  l>y  the  statute  of  limita- 
tions. {Beach  v.  Reynolds,  53  N.  Y.,  I,  10;  Martin  v. 
Gage,  5  Scld.,  398;   Treaty.  Fortum,  2  Bradf.,  116;    War- 
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f-en  V.  Poffy  4  id.,  260.)  The  fact  that  the  taxes  were  vol- 
tintarily  i)aicl,  coa^itutes  a  complete  bar  to  the  Telator*^ 
claim.  {N:  Y.  &  H.  R.  R.  Co.  v.  Marsh,  2  Keni.,  308; 
Dam  V.  Fox,  61  N.  Y.,  264;  Siip'rs  of  Rich.  Co.  v.  Ellis, 
59  id.,  620,  624.)  The  "subject  matter"  of  which  the 
assessors  hud  jurisdiction,  was  the  laud  in  their  town.  {My- 
gait  V.  Wadihm^n,  15  N.  Y.,  316;  Dom  v.  Bctckei-,  61  id., 
261;  People  v.  Sup'rs  Clienango  Co.,  1  Kern.,  563;  People 
V.  Board  of  App'mt,  64  N.  Y.,  627;  Marsh  y.  Totmi  of  Lit- 
tle Valley,  id.,  112;  Neurman  v.  Supers  Liv.  Co.,  45  id.,  676; 
People  V.  Assessors  of  Brooklyn,  89  id.,  81,  88;  People  v. 
Assessors  of  Albany,  40  id.,  154;  Siotfly.  Poughkeepsie,  37 
id.,  511.)  The  act  of  1873  (chap.  119)  was  unconstitutional 
in  that  it  deprived  the  parties  in  interest  of  their  right 
to  a  hearing  before  a  judicial  tribunal,  and  in  seeking 
to  compel  them  to  an  enforced  arbitration.  {Taylor 
V.  Porter,  4  Hill,  140,  146;  Wynshamer  v.  People,  3 
Kern.,  378;  Enibwy  v.  Connor,  3  Cosmt.,  511;  Mid.  R.  R. 
Co.  V.  Van  Hoime,  57  N.  Y.,  473;  Poioers  v.  Bergen,  6  id., 
358;  Rockwell  y.  If  earing,  35  id.,  302;  People  y.  Haws,  37 
Barb.,  440;  Davis  v.  Mo^-ris,  36  N.  Y.,  569,  572;  Hudson 
V.  Caryl,  44  id.,  553;  In  re  Townsend,  39  id.,  171,  179, 
180;  Baldwin  v.  Mayor,  etc.,  2  Keyes,  387;  Weismar  v. 
Village  of  Douglass,  64  N.  Y.,  91.)  The  alternative  writ 
contained  no  sufficient  recitals  or  averments  to  entitle  the 
relator  to  their  peremptory  writ.  {Cornel  Bk.  v.  Canal 
Comrs.,  10  Wend.,  25;  People  v.  Ransom,  2  Comst.,  490, 
492.)  The  act  of  1873  (chap.  119)  is  not  retroactive. 
{People  v.  Carnal,  2  Seld.,  463;  People  v.  Sup^'s.  Col.  Co., 
43  N.  Y.,  130;  Mid.  R.  R.  Co.  v.  Van  Home,  57  id.,  473; 
Benton  v.  Wickware,  54  id.,  226;  Armsby  v.  Huids,  48  id., 
57;  Elyy.  Holton,  15  id.,  695;  Dashy.  VanKleeck,  7  J. 
R.,  477;  Wood  v.  Oakley,  11  Paige,  400;  Broom^s  Legal 
Maxims,  29.)  The  General  Term  did  not  err  in  award- 
ing final  judgment  against  the  relator  with  costs.  {BSdmon- 
son  y.  McLeod,  16  N.  Y.,  543 ;  Grijin  v.  Marquardt,  17 
id.,  28.) 
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FoLGER,  J.  The  respondente  have  the  right  to  urge  here, 
any  consideration  which  they  might  have  offered  to  the 
General  Term ;  and  if  it  appeal's  sufficient  to  maintain  the 
conclusion  to  which  that  court  has  arrived,  it  will  prevail 
here  to  uphold  its  judgment.  {Svnar  v.  Canaday,  53  N.  Y., 
298).  It  is  needful,  thei*cfore,  to  consider  all  of  the  pomts 
made  by  them. 

They  fii-st  urge,  that  the  remedy  of  the  relators  was  com- 
plete and  ample  in  anodier  fonn.  The  basis  of  this  contention 
is  this  :  The  furnace  building  and  adjacent  projxjrty  having 
always  in  reality  been  in  the  town  of  Westpoit,  the  assessors 
of  the  town  of  Elizabethtown  never  had  jurisdiction  to 
assess  it  where  it  stood.  From  thence  it  is  argued,  that  the 
rehitors  had  a  right  of  action  against  the  assessoi*s  of  the 
latter  town,  personally,  for  the  damages  sustained  by  them  ; 
and  Mygattx.  Wasltbum  (15  N.  Y.  51G),  Z)o?7i  v.  Backer 
(61  ib.,  2()1),  are  cited ;  and  if  they  have  this  clear  legal 
remedy  by  action,  the  proceeding  by  mandamus,  it  is  said, 
is  not  ajjpropriate  or  to  be  permitted.  It  should  be  remem- 
bered, however,  that  the  relators  are  proceeding  under  a 
statute,  passed  in  view  of  just  such  a  state  of  circumstances 
as  must  exist  to  make  the  legal  remedy  of  the  relators  clear 
against  the  ass^ors.  That  statute  enacts,  that  in  just  such 
case,  they  may  apply  to  the  board  of  supei^visors  to  obtain 
restitution.  It  is  plain,  that  the  stjitute  was  mciuit  to  pro- 
vide a  commulative,  simi^ler  and  less  exi)ensive  remedy,  and 
one  which  would  be  more  sj^eedily  eficctual.  When  the 
tiTbunal  which  the  statute  created  for  the  prnpose,  refused 
to  act,  a  writ  of  mandamus  was  the  appropriate  metms  to  set 
it  in  motion.  There  was  no  other  remedy  for  the  rclatora 
against  the  board  of  supervisors  ;  the  tribimal  which  the 
statute  had  provided  for  them. 

It  is  finther  urged  that  the  act  under  which  the  relators  pro- 
ceeded is  void,  as  in  violation  both  of  the  Constitution  of  the 
United  States  and  of  thisstate.  It  isalleged  that  it  deprives  the 
parties  in  interest  of  a  right  to  a  hearing  before  a  judicial  tribu- 
nal, and  compels  lixem  to  an  enforced  arbitration.  The  follow- 
SicKELs.— Vol.  XXV.       30 
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ing  parts  of  the  United  States  Constitution  are  cited  :  Fii-st. 
(Art.  1,§  10,  sub.  10)**  No  state  shall  •  •  •  pass  any  •  •  • 
law  impairing  the  obligation  of  conti*acts.  Second.  No  person 
shall  •  *  *  be  deprived  of  life,  lil)erty  or  property 
without  due  process  of  law."  We  are  at  a  loss  to  perceive, 
how  this  statute  in  any  manner  affects  any  contract,  or  at  all 
touches  upon  it,  much  less  how  it  impaii*s  the  obligation  of 
a  contract.  Nor  do  we  see  how  any  town  is  to  be  deprived 
of  its  property  without  due  process  of  law.  The  purpose  of 
the  writ  is  to  set  in  motion  the  board  of  supei-visors.  When 
that  board  proceeds,  it  will  or  should  give  a  day  in  court  to 
the  relators  and  the  towns,  and  hear  and  consider  the  allega- 
tions and  proofs  of  both  parties.  If  it  does  this,  upon  rea- 
sonable notice,  that  is  the  due  process  of  the  law.  If  it  does 
it  not,  then  and  not  until  then,  the  towns  may  well  urge 
that  they  have  been  affected  judicially  without  due  process 
of  law.  The  Legislature  luis  the  right  to  tiike  away  a  par- 
ticular form  of  remedy,  or  to  give  a  new  one.  What  is 
required  of  such  legislation  is,  that  there  must  be  **  hearing 
before  condcnmation,  and  judgment  before  dispossession." 
Due  process  of  law  requires,  that  a  party  shall  be  properly 
brought  into  court,  and  that  he  shall  have  an  opportunity 
when  there,  to  prove  any  fact  which,  according  to  the  consti- 
tution and  the  usages  of  the  common  law,  would  be  a  protec- 
tion to  him  or  his  property. 

The  citiitions  from  the  constitution  of  this  State,  are : 
Fii-st.  Art.  1,  {^  1,  2,  6;  Second.  Art.  3,  §  23  (once  §  17); 
Third.  Art.  6,  §  19. '  The  phrase,  **  the  law  of  the  land"  in 
§  1  of  Art.  1,  is  not  materially  different  in  meaning  from  the 
phrase  **  due  process  of  law,"  just  considered.  The  second 
section  of  Art.  1  relates  to  the  trial  by  jury,  and  prcsei-ves 
it,  in  all  cases  in  which  **it  has  been  heretofore  used."  Now 
it  has  long  been  the  legalized  practice  in  this  State,  for  the 
boards  of  suixji-visors  to  audit  the  charges  against  towns, 
and  to  levy  and  assess  taxes  for  the  payment  of  the  same, 
and  to  cause  such  tjixes  to  be  collected  from  the  property 
owned  in  the  towns.     (1  11,  S.,  p.  307;   1  R.  S.,  p.  137.) 
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So  that  in  such  case,  the  trial  by  jury  may  fiot  be  said  to 
have  been  heretofore  used. 

Doubtless,  the  question  whether  the  relators  have  a  claim 
for  moneys  by  reason  of  a  double  taxation  of  their  proiKjrty, 
is  judicial  in  its  natui*e.  No  moix3  so  though,  than  the 
claim  of  a  constable  for  fees  for  services  in  criminal  matters, 
nor  than  any  other  claim  for  what  ai*e  usually  named  town 
expenses,  and  which  are  passed  upon  every  year  by  boards 
of  supervisor,  allowed  or  rejected  or  abated;  and  if  allowed, 
paid  fnmi  taxes  levied,  assessed  and  collected  from  the  prop- 
erty owned  in  the  towns.  If  there  has,  in  this  case,  been  a 
double  taxation,  then  the  relators  have  paid  moneys  to  one 
or  the  other  town,  through  its  collector  of  taxes,  which  it  was 
unjust  that  they  should  have  paid.  It  is  manifestly  right  that 
the  amount  of  that  double  taxation  should  be  re-paid.  It  is 
manifestly  right  that  the  town  and  all  its  pi'oixjily-owning 
inhabitants,  shoidd  re-pay  it,  Either  than  the  assessors,  who 
acted  as  public  officera,  and  are  not  charged  with  any  malice 
or  willfulness,  but  only  with  innocent  eiTor.  It  was  doubt- 
ful whether  the  relatora  could  maintain  an  action  against  the 
town.  The  Legislatm*e  stepped  in  and  said,  that  the  town 
should  be  liable,  and  that  such  liability  should  be  enforced 
in  the  way  prescribed  by  this  statute.  The  act  affixing  the 
liability  is  sustainable  upon  the  principle  declared  in  Guil- 
fred  v.  Siip^ra.  of  Chenango  (3  Kern.,  143).  The  way  of 
enforcing  it  we  have  just  considered.  All  that  is  confided 
to  the  boards  of  supervisors,  is  to  determine  the  fact  whether, 
through  a  dispute  as  to  dividing  lines,  there  has  been  a  double 
taxation;  and  the  further  fact  which  town  was  in  error. 
The  Peojyle  v.  Supers,  of  Otsego  (51  N.  Y.,  401),  seems  in 
point.  It  may  be  more  difficult^  deteimine  the  fact  in  this 
case,  than  in  that,  but  yet  it  is  a  judicial  determination  that 
is  to  l>e  made,  and  of  a  question  of  fact.  There  the  legal 
right  had  been  determined,  that  is,  that  taxes  should  not 
have  been  assessed  and  collected  iipon  United  States  bonds; 
and  the  question  of  fact  remained  to  be  answered,  whether 
such  taxes  had  been  enforced.     Here,  the  Legislatiu'e  have 
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recognized  tl^e  exibteuce  of  a  pkiin  legal  right,  that  iio  one 
should  l>e  assessed  and  pay  taxes  twice  u^khi  the  same  pix>p- 
erty.  The  question  remains,  whether  m  fact  any  one  had 
been  obliged  to  do  so.  In  each  case,  the  fact  is  to  be  deter- 
mined that  such  a  tax  has  been  paid,  and  the  amount 

It  is  true,  that  a][mrt  from  the  petition  to  the  board  of 
sui^ervisors,  the  I'elators  do  not,  in  the  alternative  writ,  aver 
any  facts  which  make  a  case  fm*  them  under  the  act  of  1873. 
But  that  petition  is  incoqioi'ated  into  the  writ,  and  made  a 
pai*t  of  it.  Wo  must  consider  it  as  if  the  allegations  of 
the  petition  am  made  a  jmrt  of  the  wi^t  and  are  I'epeated 
in  it.  The  defcudaaits  have  not  been  misled  or  harmed. 
They  took  issue  upon  those  allegations.  They  tried  them 
before  the  i*eferee.  It  is  not  like  a  cose  where  nothing  is 
found  in  the  alternative  writ  which  tends  to  make  a  title ; 
and  the  reason  why  such  a  >vi*it  is  not  good  is,  that  as  the 
defendants  may  rightfully  travense  nothing  not  found  in  the 
>viit,  he  may  be  deprived  of  the  opportunity  of  pleading  to 
issue  the  very  material  facts.  (^The  King  v.  The  Mar- 
gate Pie7'  Oo.j  2  B.  &  Aid.,  221.)  Hei-e  that  difficidty  does 
not  now  arise,  and  the  reuscni  of  the  rule  has  ceased  to 
openite  in  this  case. 

The  language  of  the  act  is,  m  a  sense,  retroactive.  "  To 
ascertain,  fix  and  deteimine  the  amount  to  which  any  *  • 
pei'son  *  *  is  equitably  entitled  to  receive  back  from 
any  town."  It  speaks  in  the  pi'esent  tense,  and  in  the  pres- 
ent gives  power  to  the  sui>ervisora  to  act  on  a  case  in  the 
present  existing;  and  as  a  case,  though  in  the  present  exist- 
ing (that  is,  when  the  statute  was  enacted),  may  have,  and 
in  many  instances  must  have,  existed  before  the  statute,  it 
does  retroact  to  take  in  ttat  case.  We  may  look  to  the 
occasion  of  the  enactment  of  a  law,  to  a^ssist  us  in  determin- 
ing its  character  as  retro  or  pro-spective.  (^People  v.  Suprs. 
Cdumbia  Co.,  43  K  Y.,  130.)  It  is  easy  to  perceive  that 
the  enactment  before  us,  arose  out  of  a  real  or  supposed 
necessity,  existing  at  the  time  of  its  passage,  for  an  easy 
remedy,  and  an  accessible  tribunal  already  charged  with 
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similar  duties,  so  that  speedily  and  conveniently  and  inexpen- 
sively, the  questions  involved  in  such  a  ease  as  this  might  bo 
determined.  It  was  for  cases  then  existing  at  the  time  the 
statute  was  made,  that  it  was  passed,  as  well  as  for  those  to 
occur  thereafter. 

The  death  of  one  co-partner  among  the  relators,  did  not 
abate  the  writ  After  return  to  an  alternative  writ  and  issue 
joined,  the  proceeding  becomes  an  action.  {The  People- y. 
Lewis,  28  How.,  Pr.  R,,  159,  affirmed  [ib.  470],  in  Court 
of  Appeals.) 

The  question  whether  the  statute  of  limitations  had  nm 
against  any  of  the  items  of  the  relator's  claim,  does  not  prop- 
erly arise  at  this  time.  This  proceeding  is  to  set  the  defend- 
ants in  motion  merely;  not  to  direct  them  what,  or  what  not, 
to  allow* 

It  now  remains  to  consider,  whether  the  evidence  justified 
the  findings  of  the  referee. 

It  seems  to  be  conceded  by  each  party,  that  the  town  of 
Westport  did  not  at  any  time  assess  any  of  the  plaintiff's 
property  west  of  the  Judd  and  Arnold  line.  Then  the  claim 
of  the  relators  must  i*est  upon  the  allegation,  that  the  town 
of  Elizabethtowu  did  assess  some  of  that  propei*ty  lying  east 
of  that  line.  The  testimony,  if  so  it  may  be  called,  to  this, 
is  very  far  from  satisfactory.  From  the  report  of  the  referee, 
whei^in  he  has  combined  his  reasons  and  his  findings,  we  arc 
able  to  see  just  what  influenced  his  muid.  Three  things  only 
are  I'clied  upon  by  him,  for  his  finding  of  a  double  assessment. 
One,  is  the  text  of  the  assessment  roll  of  the  town  of  Eliza- 
bethtgwn,  **  I.  O.  T.  west  part,  furnace  lot  No.  48,  acres 
90,  value  $35,000."  The  word  lot  does  not  appear  on  the 
roll,  in  the  juxtaposition  in  which  it  does  here.  It  is  at  the 
top  of  a  column,  in  which  the  numbera  of  the  lots  are  put. 
But  in  construing  the  roll,  that  word  lot  must  be  read  as  if 
it  immediately  preceded  the  number  of  the  lot.  It  is  then 
doubtful,  whether  the  assessors  meant  the  east  pai-t  of  the 
furnace  proper,  or  the  west  part  of  that,  which  in  common 
and  aM)rcviatcd  puiuncc  is  meant,  when  the  word  furnace 
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is  used  by  the  ncighl>orhood.  If  meu  living  about  thoi-e 
should  say:  **  Come,  let  us  go  up  to  the  furnace,"  would  they 
inevitably  and  invariably  mean,  that  particular  ,  building, 
which,  in  the  definition  of  the  dictionary,  was  the  furnace  of 
the  relator's;  or  would  they  mean  that  locality,  made  up  of 
the  office,  the  store,  the  boarding-house,  etc.,  etc.,  all  of 
which  made  up  the  fui*nace  property  of  the  relators  ? 

Again,  as  wo  have  wi'itten  the  extnict  from  the  assessment 
roll,  might  not  the  word  furnace  be  applied  as  an  adjective 
to  the  noun  lot,  and  the  roll  i-ead,  when  extended  and  exple- 
tives supplied:  **  Iron  ore  tract,  the  west  part  of  the  furiuice- 
lot,  No.  48,  etc.?"  Then,  the  a^essment  was  upon  the  lot 
upon  which  some  pait  of  this  whole  furnace  proi>crty  stood, 
and  not  upon  the  funiace  building  proper.  The  word  is 
ambiguous,  as  it  is  found  in  the  roll,  and  the  way  was  open 
for  testimony  to  explain  it;  but  none  was  offered. 

Another,  thing  affecting  the  mind  of  the  referee  was  the 
value  placed  by  the  assessoins  upon  the  i)roi)eii:y  assessed. 
He  calls  it  high,  and  says  that  no  hypothesis  will  account 
for  that  valuation  but  that  they  took  in  a  part  of  tlie 
furnace  proper.  We  find  no  testimony  in  the  cjxse  to  show 
that  a  valuation  of  the  propei-ty  west  of  the  Judd  and 
Arnold  line,  as  high  as  that  made,  would  be  beyond  its  real 
or  assessable  value. 

Another  thing,  like  the  first-named,  is  that  the  part  of  the 
lot  lying  west  of  the  Campbell  line,  luis  upon  it  no  buildings 
or  valuable  improvements,  and  is  comparatively  but  of  little 
value.  We  find  no  proof  of  this,  iniless  it  is  furnished  by 
the  map  in  evidence.  On  that  there  appear  no  buildings 
west  of  the  Campbell  line;  but  it  does  not  appear  from  that 
fact  that  the  ninety  acres  is  not  of  great  value.  If  the  ftict 
bhould  be,  that  there  wjis  a  valuable  deposit  of  iron  ore 
there,  it  might  have  value.  The  proof  is  silent  upon  these 
points.  We  may  infer  from  the  description  of  the  lot,  as  in 
the  **  Iron  ore  tract,"  that  the  whole  land  about  there  was 
full  of  that  ore,  or  supposed  to  be,  and  hence  rated  high  in 
value. 
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We  are  not  able  to  find  iu  the  evidence,  any  on  which  the 
referee  could  baiie  his  finding,  and  the  General  Tenn  wa« 
right  in  reversing  the  judgment  rendered  by  him. 

But  the  General  Term  should  have  granted  a  new  trial. 
It  ia  too  much  to  say,  that  the  relatoi-s  may  not,  on  another 
hearing,  produce  proof  which  will  clear  up  the  ambiguity  in 
the  roll,  or  will  not  show  that  the  furnace  proper  and  con- 
tiguous property  on  the  west  of  it,  and  to  the  cast  of  the 
CampboU  line,  was,  in  fact,  assessed  by  the  assessor  of 
Elizabethtown. 

The  judgment  of  the  Geneml  Term  should  Ikj  modified,  so 
that  the  judgment  of  the  referee  be  revei-scd  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

All  concur. 

Ordered  accordingly. 


CnAiiLES  Matthews,  Appellant,  v.  Charles  A.  Cob, 

Respondent 

A  contract  oetwecn  a  commisBion  merchant  and  a  dealer  in  produce,  by 
which  the  foimer  agi'ees  to  advance  money  at  the  legal  I'ate  of  interest 
to  enable  the  dealer  to  puitshase  or  carry  his  prmluce,  and  ifi  also  to 
receive  a  percentage  upon  the  money  advance<l  as  a  commission  for  the 
cai*e,  management  and  sale  of  the  propeHy,  is  not  per  $e  usuiious;  the 
onus  is  upon  the  paHy  seeking  to  imi)each  the  transaction  to  show  a 
guilty  intent  and  that  the  contract  was  a  cover  for  usury. 

Whei-e,  therefore,  it  does  not  api^ear  that  the  commission  charged  was 
unusual,  or  unreasonable,  or  in  any  way  that  the  lender  took  advantage 
of  the  necessities  of  the  boiTower,  a  finding  of  a  refei-ee  that  such  a 
conti*act  is  usurious,  is  un8upiK)rted  by  the  evidence  and  is  a  legal  error. 

The  fact  that  the  borrower  in  fact  takes  charge  of  and  manages  the  pro- 
.  duce  purchased  by  him,  does  no^  affect  the  nature  of  the  contract. 

(Argued  June  11,  1877 ;  decided  June  22,  1877.) 

Appeal  from  order  of  the  Geneml  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  setting  aside  a  verdict 
in  favor  of  plaintiff  and  granting  a  new  trial. 
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This  action  was  brought  to  recover  for  the  alleged  con- 
version of  a  quantity  of  com  or  the  waix^hoiise  receipts 
therefor,  held  by  defendant  as  collateral  security  for  advances 
made  thereon,  under  a  contract  alleged  to  be  void  for  usury. 

It  is  rcpoited  upon  a  foimer  appeal,  in  49  N.  Y.,  57. 

By  the  teims  of  the  contract  upon  which  the  advances 
were  made,  the  corn  was  to  be  held  in  store  luitil  the  market 
price  should  advance  to  the  sum  of  one  dollar  per  bushel, 
which  it  was  expected  it  would  do  within  the  succeeding 
sixty  days.  The  defendant  was  to  receive  interest  upon  tlio 
moneys  advanced  at  the  rate  of  seven  per  cent,  and  in  addi- 
tion to  that  the  further  sum  of  two  and  one-lialf  per  cent, 
by  way  of  commissions.  The  market  price  of  com  did  not 
advance  as  it  was  exixjcted  to  do  within  the  sixty  days,  and 
the  agi*eement  was  further  extended  on  the  same  terms. 

The  referee  found  the  usury  as  alleged,  and  gave  judg- 
ment for  phiintiff.  The  evidence  upon  which  the  finding 
was  based  is  set  foith  substantially  in  the  opinion. 

• 

Samuel  Hand  for  the  appellant.  The  transactions  out  of 
which  this  action  arose  were  usurious.  {Tyng  v.  Com, 
Warehouse  Co.,  58  N.  Y.,  308;  Cockle  v.  Flack,  93  U.  S- 
S.  C,  344;  Bk.  of  U.  S.  v.  0?r«w,  2  Pit.,  538;  Chitty  on 
Con.,  603,  611a;  Dr?/  Bock  Bk.  v.  Am.  L.  Ins.  Co.,  3  N.  Y., 
344,  359;  Bk.  of  Salina  v.  Alvord,  31  id.,  473;  SauthioortJi 
V.  Bennett,  58  id.,  659;  Elwelly.  Chamberlain,  31  id.,  611; 
Fuller  \.  DaiTin,  50  id.,  437;  Btrdsallv.  Patterson,  51  id., 
43;  Mer.  Ex.  Bk.  v.  Cain.  Warehouse  Co.,  49  id.,  635; 
Steel  V.  Whipple,  21  Wend.,  104;  1  Story's  Eq.  §  301; 
Dun/iam  v.  Gould,  16  J.  R.,  367;  Btin/iam  v.  Bey,  5  J.  Ch., 
142;  Trotte7'y.  Curtis,  19  J.  R.,  160;  Schroeppelw.  Corning, 
5  Den.,  236;  6  N.  Y.,  107;  Seymour  \.  Marvin,  11  Barb., 
80.)  The  agi'cement  being  void  for  usury,  the  possession  of 
the  pix)i>eii:y  pledged  was  tortious  and  the  defendant  was 
answenible  at  once  for  the  conversion.  (5  Den.,  236;  €  N. 
Y.,  107;  Nelson  v.  Little,  2  id.,  443;  Wheeler  \.  Nexobold, 
16  id.,  392;  Markham  v.  Jaudon^  11  id.,  235;  Bykers  v. 
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AUtyne,  7  Hill,  498;  Stevens  v.  Marsh,  4  Den.,  231.) 
Plaintiff  as  purchaser  could  allege  the  invalidity  of  defend- 
.  ant's  claim  to  the  property  on  the  ground  of  usuiy.  {Bui- 
lard  V.  Raynar,  30  N.  Y.,  197,  200;  Mason  v.  Lord,  40 
id.,  476;  Bei'don  v.  Sedgioick,  44  id.,  626,  632;  Thompson 
V.  Fan  FecAten,  27  id.,  568;  Berdon  v.  Sedgwick,  44  id., 
626;  Jlfer.  Ex.  Bk,  v.  Cbm.  TTare/iow^e  Co.,  49  id.,  642.) 
The  cause  of  action  was  assignable.  {McKee  v.  Judd,  12  N. 
Y.,  622;  Meech  v,  /Slower,  19  id.,  26;  30  id.,  200;  Smith  v. 
N.  H.  li.  a.  Co.,  28  Barb.,  607.) 

Amasa  J.  Parker  for  the  respondent.  The  antis  of  prov- 
ing usurious  intent  was  upon  the  plaintiff-  ( Valentine  v. 
Connor,  40  N.  Y.,  248;  Bullock  v.  Boyd,  Hoff.,  294; 
.  TJiamas  v.  Murry,  32  N.  Y.,  605,  612;  &mlh  v.  Marvin, 
27  id.,  137;  T/iurston  v.  Cbmeff,  38  id,,  281;  CondU  v. 
Baldwin,  21  id.,  221;  TroOer  v.  Curtis,  19  J.  R,  160; 
Nourse  v.  Prime,  7  J.  Ch,,  69;  ^oo^  v.  Sweezy,  4  Seld. 
280;  Jtfar^iTi  v.  Feeter,  8  Wend.,  533.)  The  finding  of  the 
referee  that  the  transaction  was  void  for  usury  was  unsup- 
ported by  the  evidence,  was  therefore  an  error  in  law,  and 
the  judgment  was  properly  reversed  on  that  ground.  (49 
N.  Y.,  57;  Mason  v.  Lord,  40  id.,  476;  Wegman  v.  Childs, 
40  id.,  150.) 

Allen,  J.  Without  criticising  the  form  of  the  complaint, 
which  but  faintly  if  at  all  shadows  forth  the  real  cause  of 
action,  or  the  plaintiff's  title  to  the  property  in  controversy, 
the  action  may  be  disposed  of  upon  its  merits.  I  shall  treat 
the  action  as  one  by  the  owner  to  recover  for  the  conversion 
of  property  claimed  and  held  by  the  defendant  under  a  con- 
tract alleged  to  be  void  for  usury,  and  in  which,  if  evidence 
was  given  tending  to  prove  the  usurious  character  of  the 
transaction,  the  plaintiff  was  entitled  to  an  affirmance  of  the 
judgment  for  the  amount  awarded  by  the  referee,  within  the 
principle  decided  in  Schroeppelv.  Coming  (2  Seld.,  107),  and 
for  the  reason  that  this  court  cannot  review  the  finding  of 
SicKELfr— Vol.  XXV.         81 
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facts  by  the  referee.  The  agreement  between  the  parties 
was  in  form  the  usual  commercial  contract  by  which  a  com- 
mission merchant  contracts  with  a  dealer  in  produce  or  other 
merchant^ible  commodity,  for  the  loan  or  advance  of  his  money 
at  the  legal  rate  of  interest  to  enable  the  dealer  to  purchase 
or  carry  his  merchandise,  and  also  for  an  agreed  commission 
to  undeilake  the  care,  management  and  sale  of  the  commod- 
ity. Such  conti^acts,  proper  and  usual  in  form,  may  be  made 
covei-s  for  usuiy,  and  when  this  fact  is  established  by  compe- 
tent proof,  they  are  within  the  condemnation  of  the  laws 
against  usury,  and  void.  The  question  is  upon  contracts  for 
the  transaction  of  a  commission  business  in  connection  with 
the  use  of  money,  whether  a  fair,  reasonable,  usual  and  cus- 
tomary allowance  for  the  trouble,  and  inconvenience  of  trans- 
acting the  business  only  has  been  secured,  or  whether,  under 
the  guise  of  a  commission  for  services,  trouble  and  expenses, 
the  lender  has  sought  to,  and  has  reserved  and  secured  to 
himself  compensation  for  tlie  use  of  his  money  in  excess  of 
the  rate  of  interest  allowed  by  law.  The  contracts  are  not 
necessarily  usurious,  and  the  onus  is  upon  the  party  seeking 
to  impeach  them  for  usury,  to  prove  the  guilty  intent,  and 
that  the  contract  is  a  cover  for  usury  and  for  the  loan  of 
money  upon  usurj'.  {Thomas  v.  Murray ^  32  N.  Y.,  605; 
Booth  V.  Swezei/y  4  Seld.,  280;  Smith  v.  Marvin,  27  N.  Y., 
137.) 

In  Titter  v.  Curtis  (19  J.  R.,  160),  the  plaintiff's  commis- 
sion merchants  received  the  produce  of  the  defendant,  a 
coimtry  dealer,  and  freighted  the  same  to  New  York,  and 
accepted  his  drafts  under  an  engagement  that  the  produce 
was  to  be  in  store  at  or  before  the  maturity  of  the  accei)tances, 
and  in  their  accounts  they  charged  two  and  one-half  per  cent, 
commission  on  alt  advances  made  by  them  to  meet  the  drafts 
when  they  were  not  in  funds  of  the  defendant.  As  no  com- 
pensation for  this  service  had  been  fixed  by  agreement,  the 
plaintiffs  gave  evidence  of  the  fairness  of  their  charges,  and 
upon  proof  that  they  were  the  fair,  usual  and  customary 
allowances,  it  was  held  that  the  transaction  was  not  usurious 
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or  illegal,  and  the  claiin  was  sustained.  Sui/dam  y.  West/all 
(4  Hill,  211),  was  decided  upon  the  authority  of  Trotted'  v. 
Curtis^  but  as  there  was  an  express  agreement  to  pay  two 
and  one-half  per  cent,  commission  on  all  advances  on  accept- 
ances, met  otherwise  than  with  produce,  the  plaiutiils  were 
not  called  upon  to  prove  the  fairness  or  the  reasonableness  of 
the  allowance.  The  agreement  of  the  pailics  supplied  the 
evidence  which  was  necessary  when  the  paities  claimed  upon 
a  quantum  meiniit^  and  was  sufficient  until  the  contract  was 
impeached.  Per  Selden,  J.,  in  Smith  v.  Marvin  {supra) ^ 
who  says  that  when  it  is  expi-essly  agreed  that  the  plaintiff 
should  be  entitled  to  two  and  one-half  per  centum  commis- 
sion on  advances,  proof  on  the  pai*t  of  the  plaintiff  of  the 
reasonableness  or  customary  nature  of  the  chai*ges  was 
wholly  unnecessary.  (See  also,  Nourae  v.  Pinme^  7  J.  C. 
B.,  69.) 

There  is  no  presumption  of  an  illegal  or  usurious  intcpt 
in  the  agreement  itself,  and  it  was  for  the  plaintiff,  seeking 
to  overthrow  it  for  usury,  to  prove  the  fact  alleged,  or  give 
evidence  authorizing  an  uifei'ence  of  the  usurious  intent.  If 
the  caie  is  barren  of  evidence  of  this  chai-acter,  and  there 
was  no  evidence  to  suppoit  the  finding  of  the  referee,  an 
exception  to  the  repoit  presents  a  question  of  law,  review- 
able upon  this  appeal.  This  has  been  said  so  rej^eatedly  by 
this  court,  that  it  has  become  trite.  (  Wefftnan  v.  Childs,  41 
N.  Y.,  159;   This  case,  49  N.  Y.,  57.)  ' 

There  was  no  attempt  by  the  plaintiff  to  prove  that  the 
borrower  was  in  a  straight  for  money,  or  that  the  defendant 
took  advantage  of  his  necessities;  that  the  commission  agreed 
upon  was  unusual  or  uni*easonable,  or  that  it  was  not  the 
customary  allowance  for  the  service  undertaken  by  the 
defendant.  A  single  witness  only  was  examined  in  behalf  of 
the  plaintiff  upon  this  point,  and  he  said  that  the  commission 
was  different  among  different  merchants;  that  where  a  man 
advances,  he  charges  more  than  where  he  docs  not  advance; 
that  the  majority  charged  two  and  two  and  one-half  per 
centum  when  they  furnished  an  advance,  all  but  a  margin; 
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Bome  will  cany  com  at  that  rate  for  almost  an  indefinite 
time,  say  six  months;  but  some  will  only  carry  it  for  sixty 
days  at  that  rate,  and  always  charge  interest  on  advances. 
.  The  witness  stated  that  he  charged  as  a  commission  one 
and  one-half  per  centum  for  buying,  selling  and  carrying, 
in  addition  to  interest  for  sixty  days,  and  that  the  two  and 
one-half  per  cent,  commission  included  buying,  selling  and 
advances.  He  also  stated  that  there  was  no  uniform  recog- 
nized  rule  among  commission  merchants  as  to  their  charge, 
when  money  is  advanced,  or  as  to  the  length  of  time  they 
will  hold  produce;  that  it  depends  on  the  circumstances, 
relations  and  obligations  of  the  parties,  and  according  to  the 
times;  that  the  general  rule  is,  that  when  they  have  made 
one  commission,  they  require  another  at  the  end  of  sixty  or 
ninety  days. 

This  evidence  came  far  short  of  proving  that  this  trans- 
action was  a  cover  for  usury,  or  that  the  commission  was 
fixed  with  the  intent  of  securing  compensation  for  the  loan 
of  money  in  excess  of  the  rate  allowed  by  law.  A  verdict 
of.  a  jury,  or  a  report  of  a  referee,  based  upon  this  evidence 
alone,  that  a  contract  for  the  transaction  of  a  reglilar  and 
usual  commission  business,  for  a  commission  not  in  excess  of 
that  charged  and  received  by  a  majority  of  commission  mer- 
chants, was  but  a  device  and  scheme  to  evade  the  laws 
against  i|sury,  would  be  wholly  unsupported  by  evidence. 

There  is  nothing  in  the  evidence  to  cast  a  suspicion  upon 
the  transaction,  or  tending  to  prove  that  the  charge  was  not, 
in  the  language  of  Ch.  J.  Spencer,  in  Th*oUe7'  v.  Curtisy  **  a 
fair,  usual  and  customary  allowance  for  the  trouble  and 
inconvenience  in  transacting  the  business." 

The  evidence  is,  that  the  bon-ower  was  buying  large  quan- 
tities of  com  in  the  hoj^e  and  with  the  expectation  of  con- 
trolling the  market,  and  had  a  like  contract  and  upon  the 
same  terms,  with  another  commission  house  to  carry  a  large 
quantity  of  com,  and  hence  he  made  aritingemcnts  for  with- 
holding the  com  from  the  market  until  it  should  bear  a 
price  fixed  by  himself.     This  added  to  the  risk,  trouble  and 
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expenses  of  the  defendant,  and  doubtless  affected  the  rate  of 
the  commission.  A  certificate  of  some  twenty-five  of  the 
leaduig  produce  commission  firms  in  New  York  city  was 
accepted  as  evidence  of  the  custom  of  commission  merchants 
in  carrying  com  for  others,  to  charge  interest  for  the  time 
held,  and  a  commission  agreed  on  for  cash  advances^  and  also 
all  charges  for  storage,  labor,  insurance,  etc.,  and  that  at  the 
expiration  of  the  tbii*ty,  sixty  ninety,  or  any  other  number 
of  days,  the  com  is  carried  by  agreement,  it  would  be  sulvi 
jected  to  the  same  chaises,  and  there  was  no  attempt  to 
prove  by  them,  or  by  any  one,  that  two  and  one-half  per 
centum  was  an  unusual  or  unreasonable  charge  for  the  serv- 
ice  agreed  to  be  rendered  by  the  defendant. 

Cockle  V.  Flack  (93  U.  S.  R.,  344),  brought  before  the 
court  at  Washington,  a  contract  very  like  the  one  involved 
in  this  action..  What  extrinsic  evidence  or  whether  any  was 
given  to  impeach  the  fiumess  of  the  agreement,  does  not 
appear.  The  borrower,  who  was  the  plaintiff  in  error,  m*ged 
that  the  contract  was  necessarily  upon  its  face  usurious,  and 
alleged  for  error  that  the  judge  at  circuit  submitted  the 
question  to  the  jury.  The  court  held  that  it  was  not  en'or 
to  submit  the  question  to  the  jury,  and  that  the  contract  was 
not  per  se  and  of  necessity  usurious.  The  jury  found  that 
it  was  not  usurious  in  £act.  It  is  said  by  the  court  that  the 
question  was  properly  submitted  to  the  jury.  But  it  does 
not  follow  that  eveiy  contract,  usual  and  customary  in  it^ 
terms,  is  in  all  cases  to  be  submitted  to  a  jury  with  liberty 
to  find  it  usurious  and  void  upon  mere  conjecture  or  caprice, 
and  without  evidence  to  impeach  it,  merely  because  the  con- 
tract may  be  made  a  cover  for  usury,  and  under  some  cir- 
cumstances may  be  invalid  for  that  reason.  Judge  Milleb, 
speaking  for  the  court,  says,  that  ''  the  defendants  were 
engaged  in  a  business  in  which  both  custom  and  sound  prin* 
ciple  authorized  the  joint  use  of  their  money,  and  their 
personal  service  increased  in  value  by  their  character  for 
integrity  and  expeiience.  To  both  these  sources  they  looked 
for  their  profits,  and  they  were  necessarily  united-"     I^i\g&g^. 
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ments  of  this  charaeter  are  amcmg  the  necessities  of  cota- 
meiice,  and  are  not  to  be  overthi*own  or  annulled  whlMmt 
some  evidence  that  they  are  but  the  means  of  extoitioi)  and 
covers  for  usury,  of  which  there  is  none  here.  Another 
remark  of  the  learned  judge  answers  another  objection,  that  the 
defendant  really  rendered  no  service,  and  that  the  IxMTOwer 
took  the  charge  of  and  managed  the  com,  although  the  legal 
title  was  in  the  defendant,  and  there  was  nothing  in  the 
terms  of  the  agreement  to  relieve  him  from  the  duties  and 
obligations  of  a  factor  in  possession  of  property  for  sale. 
He  says  :  **  We  see  no  reason  why  the  parties  could  not  go 
a  step  further  and  stipulate,  that  if  for  any  reason  operating 
in  the  interest  of  the  borrower,  he  should  prefer  to  become 
his  own  broker,  or  commission  merchant,  or  to  sell  at  home, 
he  should  pay  the  commission  which  the  other  had  the  right 
to  contract  for  and  receive."  Whatever  the  borrower  did 
in  relation  to  the  com,  he  did  voluntarily  and  in  furtherance 
of  his  own  interests,  and  there  is  no  controversy  or  conflict 
as  to  the  duties  assumed  by  the  defendant,  or  complaint  that 
he  omitted  any  duty  within  his  obligations  that  was  I'equired 
required  of  him.  He  could  not  have  sold  for  the  i*eason 
that  the  price  at  no  time  reached  the  boiTOwer's  limit,  but 
his  trouble,  inconvenience  and  risk  remained,  and  his  neces- 
sary office  and  business  expenses  which  are  to  be  paid  from 
his  commissions  were  continued.  A  case  was  not  made  by 
the  evidence  upon  which  any  question  of  fact  as  to  intent 
other  or  different  from  that  indicated  by  the  terms  of  the 
contract  and  lawful  in  itself,  arose  to  be  passed  upon  by  the 
referee,  and  it  was  a  legal  error  to  find  the  illegal  intent 
without  evidence  to  support  it.  There  was  no  question 
made  before  the  referee  or  fact  found  by  him  upon  which 
the  question  can  be  made  here  which  is  suggested  in  the 
brief  of  the  counsel,  that  the  defendant  is  liable  for  the  con- 
version of  the  com,  having  sold  it  without  demand  and 
without  notice.  If  the  plaintiff  could  have  made  a  case 
upon  this  or  any  other  ground  not  already  considered, 
which  was  the  only  matter  litigated  before  the  referee,  and 
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upon  which  his  report  and  juUgmeut  were  founded,  he 
should  have  taken  the  benefit  of  the  rule  and  gone  back  for 
a  new  trial.  As  he  preferred  to  appeal,  he  must  abide  by 
his  stipulation,  and  the  order  granting  a  new  trial  being 
affirmed,  judgment  must  go  against  him  absolutely. 

All  concur,  except  Church,  Ch.  J.,  not  voting. 

Order  affirmed,  and  judgment  accordingly. 


William  H.  Morton,  Respondent,  v.  Hugh  Weir, 

Appellant. 

By  the  terms  of  a  lease  the  leasor  reserved  the  right  to  sell  the  demised 
premises,  and  it  was  agreed  that  upon  such  sale  the  lease  should  be 
determined  and  the  tei*m  ended,  the  lessor  to  pay  the  lessee  for  all  per- 
manent improvements  erected  by  him  on  the  premises,  the  value  thereof 
to  be  determined  by  arbitration,  in  case  the  parties  could  not  agfree. 
The  lessor  sold,  without  reservation  or  exception.  Heldt  that  upon  the 
sale  the  term  ended,  and  the  rig>ht  of  the  lessee  to  compensation  for 
improvements  became  absolute ;  that  he  was  not  bound  to  attoi*n  to  the 
grantee  and  occupy  under  him,  even  if  the  latter  was  willing*  to  regard 
the  tenancy  as  continuing;  and  that  upon  refusal  of  the  lessor  to  submit 
the  value  of  the  improvements  to  arbitration,  an  action  was  maintain- 
able against  him. 

(Submitted  June  14, 1877 ;  decided  June  22, 1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  depailment  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  the  report  of 
a  referee.     (Memomndum  of  decision  below,  5  Uun,  177.) 

This  action  was  brought  to  recover  the  value  of  certain 
alleged  permanent  improvements  erected  by  Francis  Farrell, 
plaintiff's  assignor,  upon  certain  premises  then  owned  by 
defendant. 

Defendant,  in  May,  1869,  leased  to  said  Farrell  the  prem- 
ises in  question  for  the  term  of  ten  years.  The  lease 
contained  this  clause; 
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Isaac  L.  Milleb,  Receiver,  etc.,  Appellant,  v.  Amanda 

M.  Hall,  Respondent. 

In  an  action  brought  by  a  receiver  appointed  in  supplementary  proceed- 
ings to  set  aside^  as  ft*audulent  against  creditoniy  an  assignment  of  a 
chose  in  action*  made  by  the  judgment  debtor*  the  latter  is  a  necessaiy 
party. 

8o,  also,  where  there  ai<e  grounds  for  claiming  that  the  property  belonged 
to  an  estate*  oi  which  the  debtor  is  a  personal  representative ;  as  such* 
he  is  entitled  to  be  a  party. 

Where  the  answer  sets  up  that  the  debtor  is  a  proper  party,  it  is  sufficient 
to  present  the  question  whether  he  is  a  proper  pai*ty*  either  individu- 
ally or  in  a  representative  capacity. 

Fbx  V.  Moyer  (54  N.  Y.,  130}  distinguished. 

(Ai*gued  June  14*  1877 ;  decided  June  22,  1877.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment entered  upon  a  decision  of  the  court  upon  trial  without 
a  jury.     (Reported  below,  8  J.  A;  S.,  262.) 

This  action  was  brought  by  plaintiff  as  receiver  of  the 
property  of  Amanda  M.  Senior,  appointed  in  supplementary 
proceedings  upon  a  judgment  recovered  by  one  Ross  against 
her,  to  have  an  assigimient  of  a  bond  and  mortgage,  made  by 
her  to  defendant,  declared  void,  as  fraudulent  as  agauist  her 
creditors. 

The  answer  alleged  that  the  bond  and  mortgage  in  ques- 
tion belonged  to  the  estate  of  Edward  H.  Senior,  late  hus- 
band of  said  Amanda  M.  Senior;  that  said  Senior  died, 
leaving  a  will,  in  and  by  which  said.  Amanda  was  made  his 
executrix;  and  that  at  the  time  of  the  assignment  by  her, 
said  bond  and  mortgage  was  held  by  her  as  such  executrix. 

The  answer  further  alleged  a  defect  of  parties  defendant, 
in  that  the  said  Amanda  M.  Senior  was  a  proper  and  neces- 
sary party. 

Upon  the  trial  a  motion  was  made  to  dismiss  the  com- 
plaint, because  of  such  defect  in  parties,  which  was  denied. 
Evidence  on  the  part  of  defendant  tended  to  show  that  the 
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bond  and  moiigagc  in  question  were  taken  and  held  by  Mi's. 
Senior  as  executnx,  and  that  they  were  assigned  to  defend- 
ant in  ti'ust,  to  be  used  for  the  benefit  of  the  estate. 

Wm.  W.  Badger^  for  the  appellant.  This  was  not  a 
creditor's  bill  to  reach  a  chose  in  action  which  could  not  be 
reached  at  law.  {^Fox  v.  Moyer^  54  N.  Y.,  128  ;  BartleU  v. 
Brewy  57  id.,  591;  Webstet*  v.  Bond,  9  Hun,  437-9;  Porter 
V.  Willianis,  9  N.  Y.,  142.)  It  was  not  necessary  to  make 
Mi:s.  Senior  a  jxirty  to  this  action.  (Fox  v.  Moye^\  54  N. 
Y.,  130;  Palen  v.  Bvshnell,  18  Abb.  Pr.,  302;  Allen  v.  iV. 
J.  li.  Co.,  49  How.  Pr.,  18;  Taft  v.  Wriffld,  47  id.,  1 ; 
Slockwellv.  Wager,  30  id.,  274;  Wetmare  v.  Candee,  49  N. 
Y„  667;  Allenw.  Stnith,  16  id.,  419;  Speirv.  Wardell  1  id.,  • 
162;  Hammond Y.  Pennock,  61  id.,  157;  VanBurenw,  Cock- 
btttm,  14  Barb.,  121;  Arnold  y.  Suf.  Bk.,  27  id.,  426;  Sjn- 
cer  V.  Hunter,  14  Abb.  Pr.,  4;  JEdmeston  v.  Byde,  1  Paige, 
641;  Miiirv.  Leak,  3  Barb.  Ch.,  477;  Chase  v.  Vande^'bilt, 
62  N.  Y.,  314;  Knawllonv.  Mickles,  29  Barb.,  470;  Sawyer 
V.  Chamber's,  11  Abb.  Pr.,  110;  Hubbard  v.  Barnes,  22  Barb., 
603;  GunUier  v.  Greenfield,  8  Abb.  Pr.  [N.  S.],  191.)  Mra. 
Senior  could  be  joined  as  a  party  personally  and  as  executrix. 
{Landon  v.  Levy,  1  Abb.  Pr.,  376;  McMahon  v.  Allen,  1  Hilt, 
103;  12  How.  Pr.,  39;  Lotting  y.LaUing,  4  Sandf.  Ch.,  31; 
RapalyerY.  Rapalye,  27  Barb.,  614;  Graff  y.  Bonnett,  31 
N.  Y.,  9;  Miil&r  v.  MUler,  1  Abb.  [N.  C],  30.)  No  oral 
trust  in  Mrs.  Hall  existed  in  the  mortgage  and  real  estate 
purchased  by  her.  {WaHngy.  Waring,  3  Abb.  Pr.,  246; 
Palen  v.  Reynolds,  22  How.  Pr.,  355;  McKay  v.  Drajm^ 
27  N.  Y.  256;  Leslie  v.  Wiley,  47  id.,  652;  Gibneyy.  Mar^ 
chay,  34  id.,  301;  Case  v.  Phelps,  39  id.,  164;  JVorton  v. 
Coons,  6  id.,  33  ;  Cajpenter  v.  Roe,  10  id.,  227  ;  Mott  v. 
Richtmyer,  57  id.,  58;  Mayor,  etc.  v.  Bklyn,  4  Keyes,  467 ; 
Hove  V.  Asn.  Mut.  Ins.  Co.,  2  Duer,  568.) 

TJwmas  H.  Bcrcwsky,  for  the  respondent     Mrs.  Senior 
was  a  necessary  paity  to  this  action*     (Bump  on  F.  Con., 
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534;  Barb.  onPai-tiee,  482;  Setoally.  liusseUj  2  Paige,  175; 
Monroe  v.  Galv.  li.  li.  Co.,  19  Abb.  Pr.,  90;  Spear  v.  Camp- 
bell, 5  Scam.  [Ill],  424;  Allison  v.  Welkr,  6  T.  &  C,  291.) 
The  assignment  made  by  Mra.  Senior  cannot  be  adjudged 
void  because  made  without  consideration.  {Holden  v.  Burnr 
ham,  63  N.  Y.,  74;  Comstock  v.  Am^,  41  Keyes,  357;  Myer 
V.  Amidon,  45  N.  Y.  169;  Oberlanderv.  8peis8^  id.,  175.) 
The  judgment  roll  in  the  action  by  Ross  against  Mi's.  Senior 
was  utterly  inadmissible  against  defendant.  (Miller  \,  White, 
50  N.  Y.,  137.)  Defendant  holds  the  mortgage  assigned  to 
her  in  trust  for  the  estate  of  Edward  H.  Senior.  {Mason  v. 
Lord,  40  N,  Y.,  476;  Sheldon  v.  Sheldon,  51  id.,  354; 
Wms.  on  Per.  Prop.,  238.) 

Miller,  J.  The  General  Term  reversed  the  judgment 
of  the  trial  court,  as  appears  from  the  opinion,  upon  the 
single  gi'ound  that  Mrs.  Senior  was  not  made  a  party  to  the 
action.  We  concur  with  the  conclusion  at  which  they 
an-ived,  as  well  as  the  reason  upon  which  it  is  founded.  The 
opinion  of  the  court  fully  reviews  the  authorities  bearing 
upon  the  question,  and  those  cited  by  the  appellant's  coun- 
sel are  not,  we  think,  in  conflict  with  the  views  there 
expressed. 

It  is  well  settled,  that  in  the  case  of  a  creditor's  bill,  to 
reach  a  chose  m  action,  which  is  the  character  of  the  pi*esent 
action,  the  judgment  debtor  is  a  necessaiy  party,  as  is  mani- 
fest from  the  opmion  referred  to,  and  the  current  of  author-, 
ity  is  in  favor  of  this  position* 

Fox  V.  Moyer  (54  N.  Y.,  130),  which  is  relied  upon  by 
the  appellant's  counsel,  was  not  a  creditor's  bill;  and  as  is 
shown  in  the  opinion,  was  plainly  to  be  distinguished  from 
the  other  cases  cited.  It  does  not  sustaui  the  appellant's 
views. 

But  even  although  it  was  not  essential  that  Mrs.  Senior 
should  be  made  a  party  individually,  she  had  a  right,  and 
should  be  allowed  to  be  heard  as  the  executrix  and  as  the 
representative  of  her  husband's  estate.     There  ai'e  cei*tainly 
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grounds  for  claiming  that  the  bond  and  mortgage  belonged 
to  that  estate,  was  taken  in  its  behalf,  and  assigned  in  that 
interest. 

It  is  also  asserted  and  urged  that  the  defendant  purchased 
and  now  holds  the  mortgaged  lands  in  trust.  These  facts 
are  su£Scient  to  entitle  Mrs.  Senior  to  appear  and  be  heard 
as  a  party,  and  without  such  appearance  as  a  party  to  the 
record,  the  right  of  all  the  parties  cannot  be  fully  and  finally 
determined. 

The  answer  sets  up,  that  she  is  a  proper  party,  and  that  is 
enough  to  present  the  question  as  to  her  being  a  proper 
party,  as  an  individual  and  in  her  representative  capacity  as 
executrix.  The  question  as  to  what  her  interest  is,  can  be 
determined  when  she  is  made  a  party,  and  projierly  before 
the  court,  and  is  not  necessary  to  consider  at  this  time.  It 
is  sufficient  that  she  represents  an  estate,  and  that  a  question 
arises  as  to  her  interest  in  the  same  to  require  that  she  be 
brought  in  as  a  party.  If  Mrs.  Senior  is  brought  in  and  has 
an  opportunity  to  be  heard,  and  to  protect  the  estate  of 
which  she  is  the  executrix,  th^  rights  of  all  the  parties  can 
be  considered  and  properly  disposed  of. 

The  order  of  the  General  Term  was  right,  and  should  be 
affirmed,  and  judgment  absolute  ordered  on  the  stipulation. 

All  concur,  except  Rapallo,  J.,  absent. 

Order  affirmed,  and  judgment  accordmgly. 


Orson  J.  Ferguson,  Appellant,  v.  Stephen  H.  Crawtord, 

et  al.,  Bespondents. 

A  recital  in  a  jndgfment  roll  In  an  action  for  foreclocmret  that  a  defendant 
was  served  with  procesB  and  appeared  therein,  is  not  conclusive  and 
does  not  preclude  such  defendant,  in  an  action  brought  by  him  to  fore- 
close a  junior  mortg^a^,  fi*om  showing  that  he  was  not  in  fact  served  and 
that  he  did  not  appear. 

Nor  is  such  defendant  precluded  by  what  purports  to  be  an  ajipear- 
ance  on  his  behalf,  signed  by  an  attorney^  attached  to  the  roll,  from 
showing  that  the  paper  was  a  forgery. 
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There  is  no  distinction  in  these  i-espects  between  the  effect  of  domestic 
and  foreign  judgments,  and  the  principle  applies  as  well  to  the  records 
of  judgments  of  courts  of  general  as  of  limited  jurisdiction. 

Under  the  system  of  practice  established  by  the  laws  of  this  State  the 
want  of  jurisdiction  may  always  be  set  up  against  a  judgment  when 
sought  to  be  enforced  or  when  any  benefit  is  claimed  under  it,  and  the 
bare  i*ecital  of  juidsdictional  facts  in  the  I'ecord  of  the  judgment  of  any 
court  is  not  conclusive,  but  only  prima  fcune  evidence,  and  may  be  dis- 
proved by  extrinsic  evidence. 

^h'gitson  V.  Crawford  (7  Hun.  25)  reversed. 

Brown  v.  jUichols  (42  N.  Y.,  26)  and  Denton  v.  Noyes  (6  J.  R.,  296)  dis- 
tinguished. 

The  authorities  of  this  and  other  States  as  to  the  conclusiveness  of 
judgment  recoixis  upon  questions  of  jurisdiction,  collated  and  dis- 
cussed. 

(Submitted  March  19, 1877 ;  decided  September  18, 1877.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  affirming 
a  judgment  m  favor  of  defendants,  entered  upon  a  decision 
of  the  court,  on  trial  at  Special  Term.  (Beported  below.  7 
Hun,  25.) 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

Williara  F.  Purdy^  for  the  appellant. 

Wilson  JSrovm^  Jr,^  for  the  respondents.  The  verity  of  a 
record  cannot  be  questioned  by  parol  evidence,  or  contro- 
verted or  inquired  into  in  a  collateral  action.  (3  Thomas 
Coke  on  Lit.,  323;  Braum  v.  Nichols,  42  N.  Y.,  26;  Denim 
V.  Nojjes,  6  J.  K.,  296;  Hamilton  v.  Wright,  37  N.  Y.,  502; 
Bay  V.  llovoky,  4  N.  Y.  S.  C,  43.) 

Rapallo,  J.  This  action  vras  brought  to  foreclose  a 
mortgage,  held  by  the  plaintiff,  on  certain  real  estate  in  the 
county  of  Westchester.  One  of  the  defences  wiuj,  that  the 
rights  of  the  plaintiff,  a^  mortgagee,  had  been  barred  by  a 
judgment  of  foreclosure  of  a  mortgage  prior  to  his,  in  favor 
of  one  McFarquahar,  covering  the  same  pi'emises,  under 
which  judgment  the  premises  had  been  sold  to  the  defendant 
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HortoiL  It  wa8  alleged  in  the  answer  that  the  plaintiff  was 
a  djtendant  in  the  McFarquahai*  action,,  in  which  the  judg- 
ment had  been  I'endcred,  and  appeared  therein,  by.  John  W. 
Mills,  as  his  attorney,  but  did  not  put  in  any  answer. 

On  the  trial  of  the  present  action,  the  defendants,  in  sup- 
port of  this  defence,  put  in  evidence  the  judgment-roll  in 
the  last-mentioned  action,  which  roll  contained  a  notice  of 
appearance  for  the  present  plaintiff,  and  a  consent  that  judg- 
ment be  eutei*ed,  purporting  to  be  signed  by  Mills.  The 
judgment  was  entered  by  default  for  want  of  an  answer,  and 
on  this  consent,  and  recited  that  the  summons  had  l^>een  served 
on  the  defendants  therein,  and  that  none  of  them  had 
appeared,  except  the  present  plaintiff,  by  John  W.  Mills,  his 
attorney,  and  some  othere  named  in  the  judgment. 

Thereupon  the  plaintiff  called  Mills  as  a  witness,  and 
offered  to  prove  by  him,  1st.  That  the  signature  to  the  notice 
of  appeamnce  and  consent  was  a  forgery;  2d.  That  Mills 
was  never  authorized  to  appear  for  the  plaintiff;  and  3d. 
That  he  never  did  ap^xiar  for  him. 

No  proof  of  service  of  the  summons  on  the  plaintiff  is 
attached  to  or  contained  in  that  judgment-roll,  and  it 
appeal's  to* be  conceded  on  the  present  argument,  as  matter 
of  fact,  that  no  such  service  was  made.  The  defendants  rely 
wholly  upon  the  effect  of  the  recital  in  the  judgment  and 
the  notice  of  appeamnce  contained  in  the  judgment-roll,  and 
claim  tliat  in  a  coUateml  action  these  import  absolute  verity 
and  cannot  l>e  contiiidicted  by  extrinsic  evidence. 

They  also  claim  that  the  case  of  Brown  v.  Nichols  (42  N. 
Y.,  26)  is  decisive  of  this  case.  There  a  judgment  had  been 
recovered  agsiinst  a  defendant  who  had  not  Ixsen  served  with 
pi-ocess,  but  for  whom  an  attorney  had  appeared  without 
authority,  and  it  was  held  l)y  this  court  that  the  judgment 
could  not  be  attacked  on  that  ground  for  want  of  jurisdic- 
tion in  a  collateral  proceeding. 

That  decision  docs  not  reach  the  present  case.  It  is  not 
founded  upon  any  doctrine  which  precludes  a  l>arty  from 
showing,  as  matter  of  fact,  that  he  was  never  brought  l)efore 
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the  court,  or  appeared  in  it,  but  is  based  upon  a  long  line  of 
authority,  which  holds  that  when  an  attorney  ot  the  court 
appeal's  for  a  paily  his  appearance  is  recognized  and  his 
authority  will  be  presumed  to  the  extent,  at  least,  ot  giving 
validity  to  the  proceeding.  That  he  is  an  officer  of  the 
court,  amenable  to  it  for  misconduct,  and  to  any  party  for 
whom  he  assumes  to  act  without  authority,  for  all  damages 
occasioned  by  such  action,  and  for  reasons  of  public  policy 
the  court  holds  the  appearance  good,  leaving  the  a«fgrieved 
party  to  his  action  for  damages  against  the  attorney,  gi-ant- 
ing  relief  against  the  judgment,  only  in  a  direct  application, 
and  in  case  the  attorney  is  shown  to  be  irresponsible.  (Denton 
Y.Noyes^  6  Johns.,  296.)  This,  however,  is  an  entirely  diffi^r- 
ent  case.  The  offer  was  not  merely  to  show  that  the  attor- 
ney was  not  authorized  to  appear,  but  that  he  did  not  in 
fact  appear,  and  that  the  pretended  appearance  was  a  forgery. 

None  of  the  principles  upon  which  the  decisions  in  Denton 
V.  Noyes^  and  Brown  v.  Nichols  rest,  can  be  applied  to  such 
a  case.  There  is  no  act  of  any  officei  of  the  court  which  public 
policy  requires  should  be  recognized.  There  is  nc  party 
against  whom  the  innocent  defendant  can  have  redress.  He 
is  sought  to  be  held  bound  by  a  judgment  when  he  was 
never  personally  summoned  or  had  notice  of  the  pi^oceeding, 
which  result  hjis  been  frequently  declared  to  l>e  contraiy  to 
the  first  principles  of  justice,  and  this  is  sought  to  be  accom- 
plished by  means  of  a  judgment  entered  upon  forged  papers. 
No  principle  of  public  policy  requires  or  sanctions  sustaining 
such  a  judgment.  The  only  difficulty  in  the  case  arises  upon 
the  objection  that  the  evidence  offered  tends  to  oontradict 
the  record,  and  from  the  adjudications  which  attach  to  the 
judgment  of  a  court  of  general  jurisdiction,  a  conclusive  pre-  ' 
sumption  of  jurisdiction  over  the  parties,  which  cannot  be 
contradicted  except  by  matter  appearing  on  the  face  of 
the  record  itself. 

It  is  an  elementary  principle  recognized  in  all  the  cases 
that,  to  give  binding  effect  to  a  judgment  of  any  court, 
whether  of  general  or  limited  jurisdiction,  it  is  essential  that 
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the  court  should  have  jurisdiction  of  the  person  as  well  as  the 
subject-matter,  and  that  the  want  of  jurisdiction  over  either 
may  always  be  set  up  against  a  judgment  when  sought  to  be 
enforced,  or  any  benefit  is  claimed  under  it.  There  is  no 
difference  of  opinion  as  to  this  general  rule,  but  the  point  of 
difficulty  is  as  to  the  manner  in  which  this  want  of  jurisdic- 
tion must  be  made  to  appear,  in  the  case  of  a  judgment  of  a 
domestic  court  of  general  jurisdiction,  acting  in  the  exercise 
of  its  general  powers,  when  it  comes  in  question  in  a  collateral 
action:  Whether,  when  the  record  is  silent  as  to  the  steps 
taken  to  bring  the  parties  into  court,  it  may  be  proved  by 
evidence  that  they  were  not  legally  summoned  and  did  not . 
appear;  or  whether,  when  the  record  recites  that  they  were 
summoned  or  appeared,  such  recitals  may  be  contradicted 
by  extrinsic  evidence;  or  whether  the  jurisdiction  over  the 
person  and  subject-matter  is  a  presumption  of  law,  which 
caimot  be  contradicted,  unless  it  appeal's  on  the  face  of  the 
record  itself  that  there  was  a  want  of  such  jurisdiction,  as  in . 
cases  where  the  record  shows  that  the  service  of  process 
was  by  publication  or  some  other  method  than  pei'sonal. 

On  these  points  there  has  been  as  much  diversity  of 
opinion,  especially  between  the  courts  of  this  State  and  those 
of  other  States,  as  upon  any  general  question  which  can  be 
mentioned,  although  there  has  as  yet  been  no  authoritative 
adjudication  in  this  State  on  the  subject.  It  is  well  settled 
by  our  own  decisions,  that  in  the  case  of  a  judgment  of  a 
court  of  general  jurisdiction  of  a  sister  State,  although  it  is 
entitled  to  the  benefit  of  the  pi'esumption  of  jurisdictiou 
which  exists  in  favor  of  a  judgment  of  one  of  our  own  couits, 
yet  the  want  of  jurisdiction  may  be  shown  by  extrinsic 
evidence,  and  that  even  a  recital  in  the  judgment  recoixl  that 
the  defendant  was  served  with  process,  or  appeared  by  attor* 
ney,  or  of  any  other  jurisdictional  fact,  is  not  conclusive,  but 
may  be  contradicted  by  extrinsic  evidence.  {Botrdeny.  FUdiy. 
15  John.,  121;  Starbuck  v.  Murray ^  5  Wen.,  148;  Shum-, 
vxiy  V.  Stillman,  6  Wen.,  447;  Kerr\.  KerVyil  N.Y.,  272;, 
Hoffman  v.  Hoffman,  46  N.  Y.,  30.) 
SicKELs.— Vol.  XXV.       33 
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And  the  same  rule  pi*evaiki  iii  some  of  the  other  States  in 
regard  to  the  judgments  of  couils  of  sister  States.  Although 
some  have  held,  even  in  i^gard  to  such  a  judgment,  that  if 
the  record  contains  recitals  showing  jurisdiction,  they  cannot 
be  contradicted.  {Field  v.  Gibbs,  1  Peters,  C.  C.  R.,  155; 
Robei*t8\.  Caldioelly  5  Dana,  512;  Ewer  v.  Coffin,  1  Gush- 
ing, 23;  1  R.  I.,  73;  Shelton  v.  Tiffin,  6  How.  [U.  S]., 
186.) 

After  considerable  research,  I  have  been  unable  to  find  a 
single  authoritative  adjudication,  in  this  or  any  other  State, 
deciding  that  iu  the  case  of  a  domestic  judgment  of  a  court  of 
general  jurisdiction,  want  of  jurisdiction  over  the  person 
may  be  shown  by  extrinsic  evidence,  while  there  are  a  great 
number  of  adjudications  in  neighboring  States,  holding  that, 
in  the  case  of  such  judgments,  pai-ties  and  privies  are 
estopi^ed  in  collateral  actions  to  deny  the  jurisdiction  of  the 
court  over  the  person  as  well  as  the  subject-matter,  unless  it 
appear  on  the  fiice  of  the  recoixl  that  the  court  had  iiot 
acquired  jurisdiction;  and  that  in  such  cases  there  is  a  con- 
clusive presumption  of  law  that  jurisdiction  was  acquired  by 
seiTice  of  process  or  the  appearance  of  the  party.  The  cases 
are  very  numerous,  but  the  citation  of  a  few  of  them  will 
suffice. 

In  Cooh  V.  Darling  (18  Pick.,  393),  in  an  action  of  debt 
on  a  domestic  judgment,  the  defendant  pleaded  that,  at  the 
time  of  the  supiM)sed  service  upon  him  of  the  writ  in  the 
original  action,  he  was  not  an  inhabitant  of  the  State  of 
Massachusetts;  that  he  had  no  notice  of  the  action,  and  did 
not  appear  thei*ein. 

This  plea  was  held  bad  on  demurrer,  on  the  gi^ound  that 
the  judgment  could  not  be  impeached  collaterally.  In  Gran- 
ger v.  Clarke  (22  Maine,  128),  also  an  action  on  a  judgment, 
the  plea  was  the  same,  with  the  addition  that  the  judgment 
had  been  obtained  by  fraud;  but  it  was  held  to  constitute  no 
defence.  CoU  v.  Haven  (30  Conn.,  190)  was  a  scire  facias 
on  a  judgment,  and  the  defendant  pleaded  that  the  writ  in 
the  original  action  was  never  served  upon  him,  etc.;  and  the 
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•court  held,  in  an  elaborate  opinion,  that  a  judgment  of  a 
'domestic  court  of  general  jurisdiction  could  not  be  attacked 
collaterally,  imless  the  want  of  jurisdiction  appeared  upon 
the  face  of  the  record,  and  that  jurisdictional  facts,  such  as 
the  service  of  the  writ  and  the  like,  were  conclusively  pre- 
sumed in  favor  of  such  a  judgment,  unless  the  record  showed 
the  contraiy,  although  this  rule  did  not  apply  to  foreign 
judgments,  or  judgments  of  the  courts  of  sister  States,  or 
to  domestic  judgments  of  inferior  courts,  and  that  the  only 
remedy  in  such  a  case  was  by  writ  of  error  or  application  to 
A  convt  of  equity. 

The  same  rule  is  held  in  PencbacoL  R.  H.  Co.  v.  Weeks 
(52  Maine,  456);  Wingate  v.  Haywood  (40  N.  H.,  437); 
Clark  v.  Bryan  (16  Md.,  171);  CaUm  v.  Mism  (13  Ohio 
St.  R.,  446);  Homer  v.  Doe  (1  Lid.,  131);  Wright  v.  Marsh 
2  Iowa,  94),  and  Pierce  v.  Griffin  (16  Iowa,  552),  and  in 
numerous  other  cases  which  are  referred  to  in  the  case  of 
Hahn  v.  Kelly  (34  Cal.,  291),  which  adopts  the  same  rule 
and  contains  a  full  and  instructive  discussion  of  the  question. 

There  are  many  cases  in  other  States,  and  in  the  courts  of 
the  United  States,  containing  expressions  general  in  their 
character,  which  would  seem  to  sanction  the  doctrine  that  a 
want  of  jurisdiction  over  the  person  or  subject-matter  may 
in  all  cases  be  shown  by  extrinsic  evidence,  and  they  are 
.sometimes  cited  as  authorities  to  that  effect.  {ElUott  v.  Pier- 
^,  1  Peters,  340;  HoQmgswarthy.  Barbour^  4  Peters,  466; 
Hickey  v.  Stewart,  3  How.  [U.  S.],  750;  Shriver  v.  Lynn, 
2  How.  [IT.  S.],  43;  Williamson  y.  Berry,  8  How.,  495; 
JSame  v.  Ball,  8  How.,  495;  Girvin  v.  McCowell,  8  Sra.  & 
M.,  351;  Enos  v.  Smith,  7  Sm.  &  M.,  85;  Campbell  v. 
Brown,  6  How.  [Miss.],  106;  Schafer  v.  Gates,  2B.  Monroe, 
453;  Wilcox  v.  Jackson,  13  Peters,  498;  MUer  v.  Ewing,  8 
Sm.  &  M.,  421,  and  numerous  other  cases  not  cited.)  But  an 
examination  of  these  cases  discloses  that  they  all  relate  either 
to  judgments  of  inferior  courts,  or  courts  of  limited  jurisdic 
tion,  or  courts  of  general  jurisdiction  acting  in  the  exercise 
of  special  statutory  powers,  which  proceedings  stand  on  the 
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ieame  footing  with  thoae  of  courts  of  limited  and  inferior 
juiisdiclion  (3  N.  Y.,  511),  or  courts  of  BiHter  States,  or  to 
cases  whci'e  the  want  of  jurisdiction  appeared  <m  the  face  of 
tho^  record,  or  to  cases  of  direct  proceedings  to  reverse  or  set 
aside  the  judgment.  I  have  not  found  one  which  adjudi* 
cated  the  point  now  mider  considerati(m,  otherwise  than  thos& 
to  which  I  have  referred.  There  are  some  cases  which  hold 
that  the  want  of  authority  of  an  attorney  to  appear  may  be 
shown  by  extrinac  evidence,  although  the  record  states  that 
an  attorney  appeared  for  the  party,  but  those  are  placed 
expressly  on  the  ground  that  such  evidence  does  not  contrar- 
dict  the  record.  {Bodurtka  v.  Goodrich^  3  Gray,  508; 
SheUony.  Tiffin,  6  How.  [U.  S.],  186;  14  How.,  340).  Those 
cases  ai'e,  however,  m  conflict  with  the  decision  of  this  court,, 
in  Broimi  v.  Nichola  (42  N.  Y.,  26),  and  in  many  other 
cases. 

The  learned  annotators  of  Smiths'  Leading  Cases,  Hare  <£- 
Wallace  (1  Sm.  L.  Cases,  vol.  1,  p.  842  [marg].)  sum  the 
matter  up  by  saying :  '*  Whatever  the  rule  may  be  where 
the  record  is  silent,  it  would  seem  clearly  and  conclusively 
established  by  a  weight  of  authority  too  great  for  opposition, 
unless  on  the  ground  of  local  and  peculiar  law,  that  no  one 
can  contradict  that  which  the  record  actually  avers,  and  that 
a  recital  of  notice  or  appearance,  or  a  return  of  service  by 
the  sheriff  in  the  record  of  a  domestic  court  of  general  juris- 
diction, is  absolutely  conclusive  and  cannot  be  disproved  by 
extrinsic  evidence." 

It  is  quite  remarkable,  however,  that  notwithstanding 
the  formidable  array  of  authority  in  its  fi&vor,  the  courts  of 
this  State  have  never  sustained  this  doctrine  by  any  adjudi- 
cation, but  on  the  contrary  the  great  weight  of  judicial 
opinion,  and  the  views  of  some  of  our  most  distinguished 
jurists,  are  directly  opposed  to  it. 

As  has  been  already  stated,  our  courts  hav^  settled  by 
adjudication  in  r^ard  to  judgments  of  sister  States,  that 
the  question  of  jurisdiction  may  be  inquired  into,  and  a 
want  of  jurisdiction  over  the  person  shown  by  evidence, 
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and  have  further  decided  (in  opposition  to  the  holding  of 
courts  of  aome  of  the  other  States)  that  this  may  be  done, 
even  if  it  involves  the  contradiction  of  a  recital  in  the  judg- 
ment record.  In  stating  the  reasons  for  this  conclusion,  our 
courts  have  founded  it  on  general  principles,  quite  as  applic- 
able to  domestic  judgments  as  to  othei*s,  and  save  in  one 
case  (Kerr  v.  Kerry  41  N.  Y.,  272).  have  in  their  opinions 
made  no  discrimination  between  them.  {Borden  v.  Fitch, 
15  Johns.,  121;  Starbiick  v.  Murray,  5  Wend.,  148;  Noyes 
v.  Butler f  6   Barb.,  613,  and  cases  cited.) 

When  we  come  to  consider  the  effect  of  these  authorities, 
it  is  difficult  to  find  any  solid  ground  upon  which  to  rest 
3,  distinction  between  domestic  judgments  and  judgments 
of  sister  States  in  regard  to  this  question,  for  under  the  pro- 
visions of  the  Constitution  of  the  United  States,  which 
requires  that  fuU  faith  and  credit  shall  be  given  in  each 
State  to  the  public  acts,  records  and  judicial  proceedings 
of  every  other  State,  it  is  now  well  settled  that  when 
a  judgment  of  a  court  of  a  sister  State  is  duly  proved  in 
a  court  of  this  State,  it  is  entitled  here  to  all  the  effect  to 
which  it  is  entitled  in  the  courts  of  the  State  where  ren- 
dered* K  conclusive  there  it  is  equally  conclusive  in  all  the 
States  of  the  Umon ;  and  whatever  pleas  would,  be  good  to 
a  suit  therein  in  the  State  where  rendered,  and  none  others 
can  be  pleaded  in  any  court  in  the  United  States.  (Hampton 
V.  McConnelj  3  Wheaton,  234;  Story  Com.  on  Cons.,  §  183; 
Milh  v.  Duryee,  7  Cranch,  481.) 

In  holding,  therefore,  that  a  defense  that  the  party  was  not 
served  and  did  not  appear,  although  the  record  stated  that 
he  did,  was  good,  our  courts  must  have  held  that  such  is 
the  law  of  this  State  and  the  common  law,  and. consequently, 
that  in  the  absence  of  proof  of  any  special  law  to  the  con- 
trary in  the  State  where  the  judgment  was  rendered,  it  must 
be  presumed  to  be  also  the  law  of  that  State.  The  ju'lgments 
of  our  courts  can  stand  on  no  other  logical  basis.  The  dis- 
tinction which  'is  made  in  almost  all  the  other  States  of  the 
Union  between  the  effect  of  domestic  judgments  and  judg- 
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ments  of  sister  States,  in  regard  to  the  couclu^veiie»  of  the 
presumption  of  jurisdiction  over  the  person,  is  sought  to  be 
explained,  by  saying  that  in  regard  to  domestic  judgments- 
the  party  aggrieved  can  obtain  relief  by  application  to  the- 
court  in  which  the  judgment  was  rendered,  or  by  writ  of 
error,  whereas  in  the  case  of  a  Judgment  rendered  against 
him  in  another  State  he  would  be  obliged  to  go  into  a  foreign 
jurisdiction  for  redress,  which  would  be  a  manifestly  inade- 
quate protection ;  and  therefore  the  Constitution  may  be 
construed  so  as  to  apply  only  where  the  persons  affected  by 
the  judgment  were  within  the  operation  of  the  proceeding. 
This  explanation,  however,  does  not  remove  the  difficulty  in 
making  the  distinction,  for  if  there  is  a  conclusive  presumption 
that  there  was  jurisdiction,  that  presumption  must  exist  in 
one  case  as  well  as  in  the  other.  The  question  whether  or 
not  the  party  is  estopped,  cannot  be  made  to  depend  uj^on 
the  greater  inconvenience  of  getting  rid  of  the  estopi)el  in 
one  case  than  in  another. 

But  aside  from  this  observation  as  to  the  effect  of  the  authori- 
ties, an  examination  of  them  shows  that  our  courts  did  in 
fact  proceed  upon  a  ground  common  to  both  classes  of  judg- 
ments. The  reasons  are  fully  stated  in  the  case  of  Starbuck 
v.  Murray  (5  Wend.,  148).  In  that  case,  which  was  an 
action  upon  a  Massachusetts  judgment,  the  defendant  pleaded 
that  no  process  was  served  on  him  in  the  suit  in  which  the 
judgment  sued  on  was  rendered,  and  that  he  never  appeared 
therein  in  person  or  by  attorney,  and  this  plea  was  held  good, 
notwithstanding  that  the  record  of  the  judgment  stated  that 
the  defendant  appeared  to  the  suit.  Margy,  J.,  in  delivering 
the  opinion  of  the  court,  and  referring  to  the  argument  that 
the  defendant  was  estopped  from  asseiting  anything  against 
the  allegation  of  his  appearance  contained  in  the  record,, 
says:  '* It  appears  to  me  that  this  proposition  assumes  the 
very  fact  to  be  established,  which  is  the  only  question  in  issue. 
For  what  purpose  docs  the  defendant  question  the  jurisdic- 
tion of  the  court  ?  Solely  to  show  that  its  pi^oceedings  and 
judgments  are  void,  and  therefoi-e  the  supposed  i-ecord  is  not 
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in  truth  a  record.  If  the  defendant  had  not  proper  notice 
of,  and  did  not  appear  to,  the  original  action,  all  the  State 
courts,  with  one  exception,  agree  in  opinion  that  the  paper 
introduced,  as  to  him,  is  no  record.  But  if  he  cannot  show 
even  against  the  pretended  record  that  fact,  on  the  alleged 
ground  of  the  uncontrollable  verity  of  the  record,  he  is 
deprived  of  his  defence  by  a  process  of  reasoning  that  is  to 
my  mind  little  less  than  soplustry.  The  plaintiif  in  effect 
declares  to  the  defendant — the  paper  declared  on,  is  a  record, 
because  it  says  you  appeai*ed ;  and  you  appeared,  because 
the  paper  is  a  record.  This  is  reasoning  in  a  circle.  The 
appearance  makes  the  record  uncontrollable  verity,  and  the 
record  makes  the  appearance  an  unimpeachable  fact.''  And 
again,  at  p.  160,  he  says :  *'  To  say  that  the  defendant  may 
show  the  supposed  record  to  be  a  nullity,  by  showing  a  want 
of  jurisdiction  in  the  court  which  made  it,  and  at  the  same 
time  to  estop  him  from  doing  so  because  the  court  has 
inserted  in  the  record  an  allegation  which  he  offers  to  prove 
untrue,  does  not  seem  to  me  to  be  very  consistent.'' 

This  is  but  an  amplification  of  what  is  sometimes  more 
briefly  expressed  in  the  books,  that  where  the  defence  goes 
to  defeat  the  record,  there  is  no  estoppel.  That  the  reason- 
ing of  Marcy,  J.,  is  applicable  to  domestic  judgments,  is  also 
the  opinion  of  the  Icai-ned  annotators  to  Phillip's  Evidence. 
(Cowen  and  Hill's  notes  [1st  Ed.],  p.  801,  note  551.)  Refer- 
ing  to  the  opinion  of  Marcy,  J.,  before  cited,  they  say: 
"  The  same  may  be  said  respecting  any  judgment,  sentence 
or  decree,  A  want  of  jurisdiction  m  the  court  pronouncing 
it  may  always  be  set  up  when  it  is  sought  to  be  enforced,  or 
when  any  benefit  is  claimed  under  it;  and  the  principle  which 
ordinarily  forbids  the  impeachment  or  contradiction  of  a 
record  has  no  sort  of  application  to  the  case."  The  dicta  of 
our  judges  are  all  to  the  same  effect,  although  the  precise  cose 
does  not  seem  to  have  arisen.  In  Bigelow  v.  Steams  (19 
Johns.,  41),  Spencer,  Ch.  J.,  laid  down  the  broad  rule  that 
if  a  court,  whether  of  limited  jurisdiction  or  not,  under- 
takes to  hold  cognizance  of  a  cause  without  having  gained 
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jurisdiction  of  the  pei*soii  by  having  him  before  them  in 
the  manner  required  by  law,  the  pi*oceedings  are  void.  In 
Latham  v.  Edgei*ton  (9  Cow.,  227),  Sutherland,  J.,  in 
regard  to  a  judgment  of  a  court  of  common  picas,  says: 
The  principle  that  a  i*ecord  cannot  be  impeached  by  plead- 
ing, is  not  applicable  to  a  case  like  this.  The  want  of  jui-is- 
diction  is  a  matter  that  may  always  be  set  up  against  a  judg- 
ment when  sought  to  be  enforced  or  wheix)  any  benefit  is 
claimed  under  it."  Citing  Mills  v.  Martin  (19  Johns., 
33).  He  also  saj-s  (page  229):  **The  phiintiff  below 
might  have  applied  to  the  court  to  set  aside  their  proceed- 
ings, but  he  was  not  bound  to  do  so.  He  had  a  right  to 
lie  by  imtil  the  judgment  was  set  up  against  him,  and  then 
to  show  that  the  proceedings  were  void  for  want  of  jurisdic 
tion.  In  Davis  v.  Packard  (6  Wend.,  327,  332),  in  the  Court 
of  Errors,  the  Chancellor,  speaking  of  domestic  judgments, 
says:  **  If  the  jurisdiction  of  the  court  is  general  or  unlimited 
both  as  to  parties  and  subject-matter,  it  will  be  presumed 
to  have  had  jurisdiction  of  the  cause  unless  it  api>ears 
affirmatively  from  the  record,  or  by  the  showing  of  the  party 
denying  t/ie  jwHsdiction  of  the  court'^  that  some  special  cir- 
cumstances existed  to  oust  the  coui*t  of  its  jurisdiction  in  that 
particular  case."  In  Bloom  w.Burdick  (1  Hill,  130),  Bron- 
80N,  J.,  says:  **The  distinction  between  suj^erior  and 
inferior  couils,  is  not  of  much  impoi'tance  in  this  particular 
case,  for  whenever  it  appears  that  there  was  a  want  of  juris- 
diction, the  judgment  will  be  void  in  whatever  court  it  was 
rendered;"  and  in  People  •y.  Cassels  (5  Hill,  164,  168),  the 
same  learned  judge  makes  the  remark,  that  no  court  or 
officer  can  acquire  jurisdiction  by  the  mere  assertion  of  it,  or 
by  falsely  alleging  the  existence  of  facts  upon  which  jurisdic- 
tion depends.  In  Hairington  v.  The  People  (6  Barb.,  607, 
610)  Paige,  J.,  expresses  the  opinion  that  the  jurisdiction 
of  a  court,  whether  of  general  or  limited  jurisdiction,  may 
be  inquired  into,  although  the  i-ecord  of  the  judgment  states 
facts  giving  it  jurisdiction.  He  rei)eats  the  same  view  in 
Noyesy.  Bxdlei*{^  Barb.,  613,  617),  and  KwHard  v.  Shipinan^ 
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(6  Barb.,  621,  623,  624),  where  he  says  of  superior  as  well  as 
inferior  courts,  that  the  record  is  never  conclusive  as  to  the 
recital  of  a  jurisdictional  fact,  and  the  defendant  is  always  at 
liberty  to  show  a  want  of  jurisdiction,  although  the  record 
avers  the  contrary.  If  the  court  had  no  jurisdiction,  it  had 
no  power  to  make  a  record,  and  the  supposed  record  is  not 
in  truth  a  record.  (Citing  Starbuck  v.  Murray^  &  Wend., 
158.)  The  language  of  GniDiiET,  J.,  in  Wright  v.  Douglass 
(10  Barb.,  97,  111),  is  still  more  in  point.  He  observes: 
^*  It  is  denied  by  counsel  for  the  plaintiff,  that  want  of  jur- 
isdiction can  be  shown  collaterally  to  defeat  a  judgment  of 
a  court  of  general  jurisdisdiction.  The  true  rule,  however, 
is  that  laid  down  in  the  opinion  just  cited  (op.  of  Brox- 
SON,  J.,  in  Bloom  v.  Burdick^  1  Hill,  138  to  143),  that  in 
a  court  of  general  jurisdiction,  it  is  to  be  presumed  that  the 
court  has  jurisdiction  till  the  contrary  appears,  but  the  want 
of  jurisdiction  may  always  be  shown  by  evidence^  except  in 
one  solitary  case,"  viz  :  **When  jurisdiction  depends  on  a 
fact  that  is  litigated  in  a  suit,  and  is  adjudged  hi  favor  of 
the  party  who  avers  jurisdiction,  then  the  question  of  juris- 
diction is  judicially  decided,  and  the  judgment  record  is  con- 
clusive evidence  of  jurisdiction  until  set  aside  or  reversed  by 
a  direct  proceeding." 

The  Greneral  Term,  in  that  case,  held  that  a  judgment  of 
the  Supreme  Court  was  void  for  want  of  service  of  an  attach- 
ment, notwithstanding  that  the  record  averred  that  the 
attachment  had  been  duly  served  and  returned,  according  to 
law.  The  judgment  in  the  case  cited  was  reversed  (7  N.  Y., 
564),  but  not  upon  the  point  referred  to  here.  It  cannot, 
however,  be  held  to  be  an  adjudication  upon  that  point, 
because  the  judgment  was  not  rendered  in  the  exercise  of 
the  general  powers  of  the  court,  but  in  pursuance  of  a 
special  statutory  authority. 

In  the  Chemung  Canal  Bank  v.  Judsan  (8  N.  Y.,  254), 
the  general  principle  is  recognized,  that  the  jurisdiction  of 
any  court  exercising  authority  over  a  subject  may  l>e  inquired 
into,  and  in  Adania  v.  The  Saratoga  i&  Washington  R.  li. 
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Co.  (10  N.  Y.,  328,  333),  Gridlet,  J.,  maintninH  as  to  the 
judgments  of  all  courts,  that  jurisdiction  may  be  inquired 
into,  and  disproved  by  evidence,  notwithstanding  recitals  in 
the  record,  and  says  that  such  is  the  doctrine  of  the  courts  of 
this  State,  although  it  may  be  different  in  some  of  the  other 
States,  and  perhaps  also  in  England;  and  he  says  the  idea  is 
not  to  be  tolerated,  that  the  attorney  could  make  up  a  record 
or  decree,  reciting  that  due  notice  was  given  to  the  defendant 
of  a  proceeding,  when  he  never  heard  of  it,  and  the  decree 
held  conclusive  against  an  offer  to  show  this  vital  allegation 
&lse.  That  was  a  case  of  a  special  proceeding,  and,  there- 
fore, not  an  authority  on  the  point.  In  Pendleion  v.  Weed 
(17  N.  Y.,  75),  where  a  judgment  of  the  Supreme  Court  was 
sought  to  be  attacked  coUateitdly,  it  is  said  by  Strqxq,  J.: 
*'  It  is  undoubtedly  true  that  the  want  of  jurisdiction  of  the 
person  is  a  good  defence  in  answer  to  a  judgment  when  set 
up  for  any  purpose,  and  t/iat  such  jurisdiction  is  open  for 
inquiry-"  and  by  Comstogk,  J.,  at  p.  77  :  '*I  assent  to  the 
doctrine  that  where  there  is  no  suit  or  process,  appearance 
or  confession,  no  valid  judgment  can  be  rendered  in  any 
court;  thatinsuchacase^erecilto/eTi  t/terecordofjuj'iadictional 
facts  is  not  conclusive"  (Citing  Starbuck  v.  Mun'at/,)  *•  I 
think  it  is  always  the  right  of  a  party  against  whom  a  record 
is  set  up,  to  show  that  no  jurisdiction  of  his  person  was 
acquired,  and  consequently  that  thei*e  was  no  right  or  author- 
ity to  make  up  the  record  against  him."  Selden  and 
Pratt,  JJ.,  concun*ed  in  these  views,  but  the  case  was  dis- 
posed of  on  a  different  point. 

In  Porter  v.  Bronson  (29  How.  Pr.,  292,  and  S.  C,  19, 
Abb.  Pr.,  236),  the  Court  of  Common  Pleas  of  the  City  of 
New  York  held,  at  General  Term,  that  assumuig  the  Marine 
Court  to  be  a  court  of  record,  a  defendant  in  an  action  on 
a  judgment  of  that  court  might  set  up  that  he  was  not 
served  with  process  and  did  not  appear,  notwithstanding 
recitals  in  the  i*ecord  showing  jurisdiction;  and  in  JioUon  v. 
Jacks  (6  Rob.  198),  Jones,  J.,  says  that  it  is  now  conceded, 
at  least  in  this  State,  that  want  of  jurisdiction  will  render  void 
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the  judgment  of  any  court,  whether  it  be  of  sui3erior  or 
inferior,  of  general,  limited  or. local  jurisdiction,  or  of  record 
or  not,  and  that  the  bare  recital  of  jurisdictional  facts  in 
the  record  of  a  judgment  of  any  court,  whether  superior  or 
interior,  of  geneml  or  limited  jurisdiction,  is  not  conclusive, 
but  only  prima  faxne  evidence  of  the  truth  of  the  &ct 
recited,  and  the  pai*ty  against  whom  a  judgment  is  offered, 
is  not  by  the  bare  fact  of  such  recitals  cstopj^ed  from  showing,, 
by  affiiiuative  proof,  that  they  were  untrue  and  thus  render* 
ing  the  judgment  void  for  want  of  jurisdiction.  He  cites  in. 
support  of  this  opinion,  several  of  the  cases  which  I  have 
referred  to,  and  Dobson  v.  Pearce  (12  N.  Y.,  164),  and 
Hatcher  v.  liocfieleau  (18  N.  Y.,  92). 

It  thus  appeal's  that  the  current  of  judicial  opinion  in  thia 
State  is  very  strong  and  uniform  in  favor  of  the  propositioa 
stated  by  Jones,  J.,  in  6  Bob.,  198,  and  if  adopted  here,  ia 
decisive  of  the  present  case.  It  has  not  as  yet,  however, 
been  directly  adjudicated,  and  if  sustained,  it  must  rest  upon 
the  local  law  of  this  State,  as  it  finds  no  support  in  adjudi- 
cations elsewhere.  There  are  reasons,  however,  founded 
upon  our  system  of  practice,  which  would  warrant  us  in  so 
holding.  The  powers  of  a  court  of  ^uity  being  vested  in 
our  courts  of  law,  and  equitable  defences  being  allowable, 
thei'e  is  no  i*eason  why,  to  an  action  upon  a  judgment,  the 
defendant  should  not  be  permitted  to  set  up,  by  way  of 
defense,  any  matter  which  would  be  ground  of  relief  in 
equity  against  the  judgment;  and  it  is  conceded  in  those 
States  where  the  record  is  held  conclusive,  that  when  the 
judgment  has  been  obtained  by  fraud,  or  without  bringing 
the  defendant  into  court,  and  the  want  of  jurisdiction  doea 
not  appear  upon  the  face  of  the  record,  relief  may  be 
obtained  in  equity. 

The  technical  difficulty  arising  from  the  conclusiveness  of 
the  record  is  thus  obviated.  In  the  present  case,  the  judg- 
ment is  set  up  by  the  defendants  as  a  bar  to  the  plaintiff's 
action.  But  it  must  he  borne  in  mind,  that  this  is  an  equit- 
able action,  being  for  the  foreclosure  of  a  moilgage.     The 
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defendants  set  up  the  foreclosure  in  the  McFarquahar  case 
as  a  bar,  but*^being  m  a  court  of  equity,  the  phiintiff  had  a 
right  to  set  up  any  matter  showing  that  the  defendants 
ought  not  in  equity  to  avail  themselves  of  that  judgment. 
They  offered  to  show  that  it  was  entered  ex  parte  on  forged 
papers.  It  does  not  appear  that  the  plaintiff  ever  had  any 
knowledge  of  it,  and  it  is  not  pretended  that  he  was  legally 
summoned.  Such  a  judgment  would  never  be  upheld  in 
equity,  even  in  favor  of  one  ignorant  of  the  fraud  and  claim- 
ing bona  fide  under  it.  He  stands  in  no  better  position  than 
any  other  party  claiming  borva  fide  under  a  forged  instru- 
ment. 

The  case  is  analagous  in  principle  to  that  of  the  Bindge- 
port  Savings  Bank  v.  Eldredge  (28  Conn.,  557).  That  was 
a  bill  filed  by  a  second  mortgagee  to  redeem  moiigaged 
premises  from  a  first  mortgagee.  The  first  mortgagee  had 
obtained  a  decree  of  foreclosure  against  the  second  mort- 
gagee, and  the  time  limited  for  redemption  had  expired. 
The  record  of  the  decree  found  the  fact  that  legal  service  of 
the  bill  in  the  first  suit  had  been  made  on  the  second  mort- 
gagee, but  in  fact  none  had  been  made,  and  he  had  no  actual 
knowledge  of  the  pendency  of  the  suit  until  after  the  time 
limited  for  redemption  had  expired;  and  he  would  have 
redeemed  if  he  had  known  of  the  decree. 

It  was  held,  1.  That  the  decree  was  not  in  any  proper 
sense  a  bar  to  the  present  suit,  as  a  judgment  at  law  would 
be  a  bar  to  a  suit  at  law;  but  that,  without  impugning  the 
decree,  the  court  could,  for  equitable  reasons  shown,  allow  a 
further  time  for  redemption. 

2.  That,  therefore,  the  question  whether  the  plaintiff  could 
conti*adict  the  record  by  showing  that  no  service  of  the  bill 
was,  in  fact,  made  upon  him,  did  not  pi*esent  itself  as  a  tech- 
nical one,  to  be  determined  by  the  rules  with  regard  to  the 
verity  of  judicial  records,  but  only  in  its  relation  to  the 
plaintiff's  rights  to  equitable  relief,  and  therefore  that  evi- 
dence of  want  of  notice  was  admissible. 

The  bill  to  redeem  was  not  framed  to  open  the  former 
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decree,  and  contained  no  allegations  adapted  to  or  praying 
for  such  relief,  but  was  in  the  ordinary  form  of  a  bill  for 
reden^ption,  taking  no  notice  of  the  previous  decree.  The 
decree  was  set  up  in  the  answer,  and  it  was  aveiTcd  that  it 
was  rendered  on  legiil  notice  to  the  plaintiff.  The  court,  how- 
ever, held  that  this  defence  might  be  rebutted  by  evidence 
of  facts  which  should  preclude  defendants  from  taking  advan- 
tage of  a  decree  of  which  they  could  not  conscientiously  avail 
themselves. 

Under  the  system  of  practice  in  this  State,  no  reply  to  an 
answer  setting  up  new  matter  is  required,  but  the  plaintiff 
is  allowed  to  rebut  it  by  evidence.  Neither  is  it  necessary 
to  anticipate  a  defence  ainsing  upon  a  deed  or  record  by 
inserting  matter  in  the  complaint  in  avoidance  of  it.  The 
defi^ce  may  never  be  set  up,  and  the  plaintiff  is  not  boimd  to 
suppose  that  it  will  be.  The  state  of  the  pleadings,  therefore, 
pi^esents  no  difficulty.  The  only  question  which  might  be 
raised  is,  that  McFarquahar,  in  whose  name  the  decree  waa 
obtained,  should  be  before  the  court,  but  no  such  objection 
was  made  at  the  trial,  and  if  it  had  been,  I  do  not  see  that 
he  has  any  interest  in  the  question.  All  the  pailies  claiming 
imder  the  decree  and  sale  are  parties  to  this  action,  and  I  see 
no  reason  why  the  validity  of  the  McFarquahar  foreclosui-e 
cannot  be  tried  herein  as  well  as  upon  a  motion  or  in  a  sepa- 
rate suit  to  sot  aside  the  decree. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered 
with  costs  to  abide  the  event. 

All  concur;  Andrews,  J.,  in  result. 

Judgment  reversed. 
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Gbiffith  G.  Williams,  Respondent,  v.  John  Thorn,  et 

al..  Appellants.  ' 

l^ere  a  judgment  debtor  ia  the  beneficiary  of  a  trast  under  and  by 
which  the  trustees  are  required  to  receive  and  pay  over  to  him  the 
income  of  the  trust  estate,  an  action  may  be  maintained  by  a  judgment 
creditor,  after  the  return  of  an  execution  unsatisfied,  to  reach  the  sur- 
plus income  beyond  what  is  necessai-y  for  the  suitable  support  and 
maintenance  of  the  cestui  que  trusU  and  those  dependent  upon  him. 

The  right  of  the  creditor  to  maintain  such  an  action  exists,  as  well  where 
the  trust  estate  is  personal,  as  where  it  is  real  property. 

The  remedy  of  the  creditor  is  not  confined  to  a  surplus  which  has  accrued 
and  accumulated  in  the  hands  of  the  trustees ;  provision  may  be  made 
in  the  judgment,  determining  what  will  be  a  reasonable  allowance  for 
the  eestui  que  trustf  and  directing  the  apphcation  toward  the  payment 
of  the  judgment,  of  any  future  sur|>lus,  until  the  same  is  fully  paid. 

The  provisions  of  the  Revised  Statutes  (2  R.  8.,  173,  $$  3S,  89),  exempting 
from  the  operation  of  creditors'  bills  trust  funds,  when  the  trust  has 
been  created,  or  the  trust  fund  has  proceeded  from  some  person  other 
than  the  defendant,  is  not  in  conflict  with  the  provision  of  the  statute  of 
uses  and  trusts  (1  R.  S.,  729,  {  57),  pi'oviding  that  the  surplus  income 
•of  a  trust  estate  shall  be  liable  in  equity  to  the  claim  of  the  cred- 
itors of  the  cestui  que  trust,  and  the  former  provisions  do  not  exempt 
absolutely  the  whole  income;  they  were  intended  to  exempt  the 
principal  fund,  and  the  beneficial  interest  of  the  cestui  que  trust  in 
the  income  only  to  the  extent  of  a  fair  support  out  of  the  trust  estate. 

<kttApbeU  V.  Foster  (35  N.  Y.,  361)  and  CluU  v.  BoU  (8  Paige,  83)  limited 
and  distinguished. 

€fraffv.  Bonnett  (31  N.  Y.,  9),  Scott  v.  Nevius  (6  Duer,  672),  Lodse  v. 
Mabbett  (2  Keyes,  457),  S.  0.  (3  Abb.,  Ct.  of  Appeals,  68)  distinguished. 

Baw^  V.  Van  Voorhis  (15  Abb.  Pr.  [N.  8.],  79)  overruled. 

(Argued  March  28, 1877  ;  decided  September  18,  1877.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  denying  a  motion 
for  a  new  trial,  and  affiiming  a  decision,  of  Special  Term  in 
favor  of  plaintiff. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 


Nich6la8  E.  Keman,  for  the  appellants.     The  beneficiary 
has  no  title  or  interest  in  the  principal  or  income  of  the  trust 
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estate,  and  it  could  not  be  reached  by  his  creditors.  (3  R. 
S.  [5th  ed.],  16,  §  65,  sub.  3 ;  id.,  21,  §  79;  id.,  264,  §  43 ; 
LeggeU  v.  Perkins,  2  N,  Y.,  296;  2  Wigi-am  on  Wills  [2  Am. 
ed.],  224;  Campbellv.  Foster,  35  N.  Y.,  361;  Hmrisy.  Van 
Voarhis,  12  S.  C.  R,  425  ;  HaOeU  v.  Thompson,  5  Paige, 
583;  J)e  Grrawv.  Clason,  11  id.,  136;  Stewart  v,  McMartin, 
5  Barb.,  438;  Wetmore  v.  Truslow,  51  N.  Y.,  338,  342.) 
If  the  iacome  could  be  reached  by  a  creditor  of  the  beuefi- 
ciary  it  could  not  be  anticipated.  {Graff  v.  Bennett,  31  N. 
Y.,  9;  Uramhallv.  Fenis,  14  id.,  41;  Clute  v.  Bool,  8  Paige, 
83;  Moidton  y.DeMaCaHy,  6  Robt.,  533;  Crugery.  JoTies^ 
18  Barb.,  467;  SUlick  v.  Masm,  2  Barb,  Ch.,  79;  18  How., 
50.) 

Alfred  C  Coxe,  for  the  respondent.  The  surplus  of  the 
income,  after  providing  for  the  beneficiary  in  a  reasonable 
manner,  could  be  reached  by  his  creditors.  (3  R.  S.  f  5th  ed.], 
21,  §  76;  Oratg  v.  Howe,  3  Ed.  Ch.,  566;  SiOeck  v.  Mason, 
2  Barb.  Ch.,  79;  4  Sandf.  Ch.,  351;  Oraigy.  Jones,  18  Barb., 
467;  VAmorovixy.  Van  Rensselaer,  1  id.,  34;  Genety,  Beek- 
man,  45  id.,  383 ;  Bfyan  v.  Knickerbocker,  1  Barb.  Ch., 
409;  Bramkally.  Ferris,  14  N.  Y.,  46;  Graf  v.  Benneit, 
31  id.,  9;  MouUan  v.  McOarty,  6  Robt,  534;  HaUetty. 
Thompson,  5  Paige,  586;   GluU  v.  Bool,  8  id.,  83.) 

Rapallo,  J.  This  action  is  brought  by  a  judgment  cred- 
itor of  the  defendant  Butterfield,  after  the  return  of  an 
execution  unsatisfied,  to  reach  the  suqilus  mcome  of  a  trust 
estate,  of  which  the  judgment  debtor  is  the  beneficiary. 

The  trust  estate  consists  of  real  and  personal  property, 
which  was  given  by  the  will  of  the  father  of  the  defendant 
Butterfield  to  the  defendants  Thorn  and  others,  in  trust,  to 
receive  the  rents  and  profits  of  the  real  estate  and  the 
income  of  the  j>er8onal  estate,  and  to  pay  over  the  rents  of 
the  real  estate  and  the  income  of  the  i)ersonal  proi)erty  to 
the  defeiidiuit  Butterfield  during  his  life. 

The  complaint  alleges  that  the  income  of  the  trust  estate 
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is  much  ^greater  than  is  nocessary  for  the  support  of  the 
defendant  Butterfield  and  those  dependent  upon  him,  and 
prays  that  the  surplus  may  be  applied  to  the  payment  of  the 
plaintiff's  judgment. 

Proof  was  given  on  the  trial  to  the  eflfect  that  the  gross 
rental  value  of  the  real  estate  was  about  $4,000  per  annum, 
and  that  the  income  of  the  personal  property  was  $600  per 
annum,  out  of  which  taxes  and  insurance  were  to  be 
deducted.  Some  of  the  real  estate  was  occupied  by  the 
defendant  Butterfield,  and  some  was  not  let  The  judge, 
however,  did  not  pass  upon  the  question  whether  there  was 
any  surplus,  but  decided,  1st  That  the  plaintiff  was  entitled 
to  have  the  amount  fixed,  which  should  be  a  reasonable 
allowance  for  the  support  and  maintenance  of  the  debtor  and 
those  dependent  upon  him,  with  the  right  to  the  debtor  to 
apply  for  a  modification,  if  his  circumstances  should  there- 
after change..  2d.  That  the  surplus  over  and  above,  such 
allowance,  whether  accrued  or  hereafter  to  accrue,  should  be 
paid  to  the  plaintiff,  or  a  receiver  to  be  appointed,  until  the 
debt  of  the  plaintiff  and  his  costs  should  be  paid.  3d.  That 
the  plaintiff  had  the  right  to  have  ascertained  what  amount, 
if  any,  of  accrued  income  belonging  to  the  debtor  was  in  a 
certain  undivided  fund  referred  to  in  the  complaint,  and  that 
such  suq>lus,  if  any,  should  vest  in  said  receiver,  and  be  appli- 
cable on  said  debt  when  collected  by  him;  and  4th.  That  a 
referee  should  be  appointed  to  ascertain  and  report  what 
amount  would  be  tBe  reasonable  allowance  above  referred  to, 
and  e^ao  as  to  the  above  surplus,  and  that  on  the  coming  in 
of  hifc  report  a  final  decree  be  made. 

The  defendants  excepted  to  this  decision,  and  made  a 
motion,  under  §  268  of  the  Cknle,  for  a  new  trial  on  a  case 
and  exceptions.  This  motion  was  denied  at  General  Term, 
and  from  that  order  the  defendants  appeal  to  this  court 

By  1  R.  S.,  729,  §  57,  it  is  provided  that  **  where  a  trust 
is  created  to  receive  the  rents  and  profits  of  lands,  and  no 
valid  direction  for  accumulation  is  given,  the  surplus  of  such 
rents  and  i)rotits  beyond  the  sum  that  may  be  necessary 
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for  the  education  and  support  of  the  person  for  whose  benefit 
the  trust  is  created,  shall  be  liable  in  equity  to  the  claims  of 
the  creditors  of  such  person  in  the  same  manner  as  other 
personal  property  which  cannot  be  reached  by  an  execution 
at  law." 

This  provision  is  very  plain,  and  there  can  be  no  question 
that  the  surplus  income  of  the  real  estate,  if  there  be  any 
such  surplus,  is  liable  to  be  reached  in  some  form  by  the 
creditors  of  the  beneficiary.  Most  of  the  cases  on  the  sub- 
ject expressly  hold  this  section  equally  applicable  to  a  trust 
to  receive  and  pay  over  the  income  of  personal  property,  and 
no  point  is  made  on  this  appeal  based  upon  any  distinction 
between  the  two  sources  of  the  income  in  question. 

The  right  of  a  creditor  to  maintain  an  action  of  this 
description  in  cases  of  trusts  of  personal,  as  well  as  real 
estate  has  been  recognized  since  an  early  period  after  the 
adoption  of  the  Eevised  Statutes.  In  HaUett  v.  TJiampson 
(5  Paige,  586)  it  is  observed  by  the  Chancellor  that  as  a 
general  rule  it  is  contrary  to  sound  policy  to  permit  a  person 
to  have  the  ownership  of  pro]^)erty  for  his  own  purposes  and 
to  be  able  at  the  same  time  to  keep  it  from  his  creditors. 
That  the  Revised  Statutes  have  made  one  exception  to  this 
mle  to  the  extent  of  a  provision  for  education  and  necessary 
maintenance  merely,  but  that  in  that  case  the  beneficial 
owner  is  himself  deprived  of  the  power  of  aliening  or 
encumbering  the  property  or  his  interest  in  the  rents  and 
profits  as  cestui  que  trusty  and  the  suq)lus  income,  beyond 
what  is  necessary  for  his  support,  is  in  equity  subject  to  the 
claims  of  his  creditors.  And  that  by  the  analogy  which 
courts  of  justice  have  always  endeavored  to  preserve  between 
estates  or  interests  in  land,  or  the  income  thereof,  and  similar 
interests  in  personal  pro^^rty ,  the  right  of  a  judgment  creditor 
to  reach  the  surplus  rents  and  profits  of  land,  beyond  what 
is  necessary  for  the  support  and  maintenance  of  the  debtor 
and  his  family,  entitles  him  to  maintain  a  creditor's  bill  which 
will  reach  a  similar  interest  of  the  debtor  in  the  surphis 
income  of  personal  property  held  by  another  for  his  use  and 
81CKEL8.  —Vol.  XXV.        35 
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benefit;  but  not  that  part  of  the  income  which  may  be 
necessary  for  the  supiK)^  of  the  judgment  debtor. 

The  right  to  maintain  such  an  action  as  the  present,  was 
also  sustained  by  Y.  C.  Sandford  in  Rider  v.  Mamm  (4 
Sandf.  Chy.  Kep.,  351),  whei-e  §  57  of  1  R.  S.,  729,  is 
applied  indiscriminately  to  the  income  of  i*eal  and  personal 
property,  and  in  Sillick  v.  Mason  (2  Barb.  Ch.,  Rep.,  79), 
wherein  the  Chancellor  made  a  decree  allowing  the  defend- 
ant to  receive  out  of  the  income  of  a  trast  fund,  accrued 
and  to  accrue,  a  specific  sum  fixed  by  the  Chancellor  as  suf- 
ficient for  his  support,  and  directing  the  surplus  to  be 
retained  for  the  benefit  of  the  creditor. 

In  BramliaU  v.  Feints  (14  N.  Y.,  41),  the  remedy  of  the 
creditor  to  reach  such  a  surplus  by  bill  in  equity,  was  also 
conceded,  though  that  case  was  disposed  of  on  the  grounds 
that  there  was  no  allegation  or  proof  that  the  income 
was  larger  than  necessary  for  the  support  of  the  debtor  and 
his  family,  and  also  that  there  was  a  provision  in  the  will  that 
the  interest  of  the  cestui  que  trust  should  cease  on  the  recov- 
ery by  creditors  of  a  judgment  to  reach  it,  which  provision 
was  held  to  be  valid.  The  same  right  is  also  conceded  in 
8coU\.  Nevius  (6  Duer,  672)  and  in  Graf  y.  Bonnett  (31 
N.  Y..  9.) 

It  is  contended,  however,  that  the  case  of  Campbell  v. 
Foster  (35  N.  Y.,  361)  is  an  authority  for  the  position  that 
no  part  of  the  interest  of  the  cestui  que  trust  in  such  income  can 
be  reached,  and  it  is  tnie  that  Wbioht,  J.,  in  that  case, 
stated  it  to  be  his  individual  opinion  that  it  could  not.  His 
argument  is,  that  ^§  38  and  39  of  2  B.  S.  173,  except  froip 
operation  of  creditors'  bills  funds  held  in  trust  for  the  debtor, 
when  the  trust  proceeds  from  a  third  person.  That  §  63 
of  1  B.  S.,  730,  which  provides  that  no  person  beneficially 
interested  in  a  trust  for  the  receipt  of  the  rents  and  profits 
of  lands,  can  assign  or  in  any  manner  dispose  of  such  inter- 
est, renders  the  interest  of  the  beneficiary  in  a  trust  to 
receive  and  apply  the  income  of  personal  estate  inalien;ible, 
and  therefore  it  cannot  puss  to  creditors.     But  he  says  it  is 
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not  necessary  to  pursue  the  inquiry^  whether  the  surplus  can 
be  reached;  that  his  own  opinion  is  that  it  cannot,  but  he 
jsays,  ''  let  that  pass  and  let  it  be  conceded  that  if  there  be  any 
surplus,  it  may  be  taken.  It  has  been  held,  and  correctly, 
that  such  surplus  is  not  ascertainable  in  supplementary  pro- 
<^eedings  to  discover  and  appropriate  the  debtor's  property, 
but  only  in  a  suit  whei*e  the  issue  is  directly  made  on  the 
4imount  necessary  for  the  debtor's  support.  If  there  were 
ATk  accumulation  in  the  hands  of  the  trustee,  it  might  pos- 
sibly have  been  reached  under  §  294.  But  a  receiver  in  sup- 
plementary proceedings  cannot  maintain  a  suit  to  reach  so 
much  of  the  income  of  a  trust  fund  as  is  not  required  for  the 
suitable  support  of  the  debtor." 

That  is  the  only  point  decided  in  Campbell  v.  Foster. 
The  action  was  brought  by  a  receiver  of  the  proi>ei'ty  of  the 
judgment  debtor  appointed  in  supplementary  proceedhigs. 
The  complaint  set  out  a  trust  of  personal  property,  created 
by  the  father  of  the  judgment  debtor,  to  pay  the  income  to 
her,  that  it  was  more  than  suflScient  for  her  support,  and 
prayed  that  out  of  the  surplus  income\  derived,  and  to  be 
derived  from  the  trust  estate,  there  be  paid  to  the  plaintiff  as 
receiver  a  sum  sufficient  to  satisfy  the  judgment.  A  demurrer 
to  this  complaint  was  sustained.  Judge  Wright  rests  his 
opinicm  on  two  grounds:  First.  That  under  sections  38  and 
39  (2  R.  S.,  174),  the  income  is  absolutely  exempt;  but,  sec- 
ond. If  he  is  wrong  in  that,  the  interest  of  the  cestui  que 
trust  is  inalienable  under  §  63,  and  cannot  pass  as  proixii'ty 
of  the  judgment  debtor  to  a  receiver.  In  this  latter  holding 
he  only  followed  the  decision  of  this  court  in  Graff  v.  Bon- 
nett  (31  N.  Y.,  9),  where  it  was  held  in  a  similar  action  that  it 
would  not  pass  to  a  receiver  until  it  has  actually  become  due 
and  payable,  and  })erhap6  not  until  it  has  been  in  some  way 
determined  that  there  will  be  a  surplus.  The  same  point  was 
decided  in  Scott  v.  Nevius  (6  Duer,  672),  but  in  both  of  those 
cases  the  right  of  the  creditor  in  a  proper  action  to  have  the 
amount  necessary  for  the  support  of  the  debtor  ascertained,  and 
to  compel  the  application  of  the  surplus,  is  fully  recognized. 
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Woodruff,  J.,  in  his  opinion  in  Scott  v.  NemvSy  holding 
that  an  interest  of  the  beneficiary  in  such  a  trust  cannot  pass> 
to  a  receiver  in  supplementary  proceedings,  says:  '*If  then> 
was  ali*eady  au  accumulation  in  the  hands  of  the  executors, 
it  might  doubtless  be  reached  by  an  order  in  this  proceeding 
or  by  a  proceeding  under  §  294.  But  it  has  been  held,  that 
it  cannot  be  anticipated.  But  this  does  not  import  that  on 
a  proper  bill,  filed,  such  surplus  may  not,  by  proper  direc* 
tions,  be  secured  to  the  creditor.  On  the  contrary,  the  court 
may  order  a  reference,  to  ascertain  and  fix  the  amount  neces- 
sary for  his  support,  and  direct  the  executor  to  pay  over  the 
surplus  for  the  satisfaction  of  the  judgment'' 

Lockt  V.  Mahhett  (2  Keyes,  457,  and  S.  C,  3  Abb.,  Ct* 
of  Ap.  Dec.,  68),  also  decides  that  the  surplus  income  can- 
not be  reached  by  supplementary  proceedings,  but  expressly 
leaves  open  the  question  whether  it  can  be  reached  by  action 
in  equity.  The  learned  judge,  in  Campbell  v.  Foster,  while 
holding  that  ^  63,  which  renders  the  income  inalienable, 
applies  to  trusts  of  personal  estate,  fails  to  advert  to  the  fiu^t 
that,  if  §  63  applies,,  §  57  must  also,  by  the  same  reasoning, 
be  applicable,  and  that  that  section  expressly  enacts  that  the 
surplus  income  shall  be  liable  to  the  claims  of  creditors. 

The  argiunent  of  Judge  Wright,  that  §§  38  and  39  al)so- 
lutely  exempt  the  whole  income  from  the  claims  of  credit- 
oi*s,  has  been  answered  in  many  cases.  It  is  obvious  that  the 
construction  which  he  gives  them  would  make  them  practi* 
cally  repeal  section  57.  Such  a  construction  is  by  lio  means 
necessary.  By  section  38  juiisdictiou  is  conferred  upon  the 
Court  of  Chancery  in  creditors'  suits,  to  compel  the  discov- 
ery of  any  property  belonging  to  the  judgment  debtor  or 
held  in  trust  for  him,  and  to  prevent  the  delivery  or  payment 
thereof  to  him.  If  the  section  had  ended  there,  it  is  obvious 
that  a  literal  interpretation  of  it  would  enable  a  creditor  to 
stop  all  the  income  of  a  beneficiary  under  one  of  these  trusts. 

The  exception  is  therefore  added:  **  Except  when  such 
trust  has  been  created  by,  or  the  fund  so  held  in  trust  has 
proceeded  from,  some  pei-son  other  than  the  defendant  him- 
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£elf.''  This  does  not  necessarily  conflict  with  the  provision 
subjecting  surplus  incomes  to  the  claims  of  creditoi*s.  Sec- 
tion 39  authorizes  the  Comi;  of  Chancery  to  decree  satisfac- 
tion of  the  judgment  out  of  any  personal  property  held  in 
trust  for  the  debtor,  **  with  the  exception  aforesaid."  This 
exception  was  necessary.  In  its  absence  it  might  be  held, 
that  in  case  of  a  ti'ust  of  personal  property,  satisfaction 
might  be  decreed  out  of  the  principal.  But  it  is  not  incon- 
sistent with  the  special  provision,  in  case  there  is  a  surplus 
of  income. 

That  these  sections  (38  and  39)  do  not  present  any  obstacle 
to  I'eaching  suq)liis  income  under  §  57,  has  been  held  in  all 
the  cases,  except  Campbell  v.  Foster,  ever  since  the  adoption 
of  the  Revised  Statutes.  In  Craig  v.  Hone  (2  Edw.  Ch., 
569,  70),  V.  C.  McCouN,  says,  the  object  of  §  38  was 
to  prevent  expi'ess  trusts  proceeding  solely  from  the  bounty 
of  some  third  i)erson,  from  being  overthrown  by  these  credi- 
tors' bills.  It  was  enough  to  say  that  all  beyond  necessary 
support  should  be  liable  to  the  creditors  of  the  cestui  que 
li'uaL  In  Halletty.  Th<mipsmi{b  Paige,  583),  the  Chancellor 
says,  that  §  38  was  intended  to  protect  the  beneficial  interest 
of  the  cestui  que  ttmst  only  to  the  extent  of  a  fair  support 
out  of  the  tnifct  property.  In  Jiider  v.  Mason,  V.  C.  Sand- 
rORD  says,  that  §§  38  and  39  are  to  be  taken  in  connection 
with  the  Statute  of  uses  and  tiiists,  and  thus  construed,  limi- 
ted to  the  ])ortion  of  the  tiiist  fund  necessary  for  the  support 
of  the  debtor  and  his  family.  In  Stllick  v.  Mason\2  B.  Ch., 
79)  these  sections  were  not  considered  an  obstacle  to  a  deci*ee 
in  favor  of  the  creditor  for  satisfaction  out  of  the  sui'{)lus 
income  arising  from  real  and  personal  proi>ei'ty.  In  Scott  v. 
Jfevitis  (6  Duer,  672),  Judge  WooDRurp  says,  that  §  38 
,  forms  no  impediment  to  such  a  deci-ee.  In  Graff  y.  Baiinett 
(31  N.  Y.,  9)  the  right  of  ci'editors  to  reach  the  surplus  is 
expressly  recognized,  and  Hooeboom'  J.,  in  the  prevailing 
opinion,  construing  §§  38  and  39,  holds  that  they  do  not  con- 
flict with  that  right.  In  Campbell  v.  Foster*  the  re|K>rt  of 
the  case  states  that  six  judges  affirm  on  the  ground  that  the 
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fund  cannot  be  reached.  But  in  view  of  the  opinion  in  tho 
case,  which  discards  as  immaterial  the  question  whether  the 
surplus  could  be  reached  by  a  proj^er  suit,  and  the  weight  of 
authority  in  suppoil  of  the  pro}>osition  that  it  can,  I  think 
the  report  must  be  understood  as  meaning  that  the  six 
judges  held  that  the  fund  could  not  be  reached  in  the  pro- 
ceeding then  before  the  court.  Da  vies,  J.,  who  was  one  of 
the  judges,  concurring  in  the  decision  in  Campbell  v.  Foster^ 
says,  in  the  case  of  Locke  v.  Mabbett  (2  Keyes),  decided  at 
the  same  time  with  Campbell  v.  FoHte}%  that  it  is  doubtful 
whether  under  ^§  38  and  39  such  a  fund  can  be  reached,  but 
he  does  not  intimate  that  it  had  been  so  decided. 

The  case  of  Wetmai^  v.  Tt-uslaw  (51  N.  Y.  338)  does  not 
touch  the  present  case.  It  was  not  a  suit  to  reach  surplus 
income,  but  the  whole,  on  the  ground  that  the  beneficiary 
was  also  a  trustee. 

My  conclusion  is,  that  as  to  the  income  of  the  real  estate,, 
the  surplus  income,  beyond  what  is  necessary  for  the  suitable- 
support  of  the  debtor  and  those  dependent  upon  him,  in  the 
manner  in  which  they  have  been  accustomed  to  live,  is  clearly 
applicable,  imder  §  57,  to  the  claims  of  his  creditors.  That 
as  to  the  surplus  income  of  the  personal  property,  it  is  like- 
wise so  applicable.  If  it  is  alienable  by  the  debtor,  the  casea 
concede  that  it  can  be  reached.  If  inalienable,  it  is  so  only 
by  virtue  of  §  63 ;  and  if  §  63  applies  to  trusts  of  personalty,, 
then  ^57  also  applies  and  subjects  the  surplus  income  to  the 
claims  of  creditors. 

The  further  point  is  made,  that  conceding  the  surplus- 
income  to  be  so  applicable,  no  action  can  be  maintained  for 
its  application  until  after  it  has  accumulated  in  the  hands- 
of  the  trustees. 

I  find  no  authority  for  this  proposition,  except  a  single 
Special  Term  decision  {Hann  v.  Van  Vom'his^  15  Abb.  Pr- 
[N.  S.],  79),  nor  any  reasonable  gi-ound  upon  which  it  can 
be  sustained.  It  is  only  where  the  suii>lus  is  sought  to  be 
reached,  as  property  of  the  debtor,  or  as  a  debt  due  from  a 
third  pei-son,  by  supplementary  proceedings,  that  such  doc- 
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trine  has  been  held,  and  as  has  ah'eady  been  shown  by  the 
cases  cited,  those  very  cases  concede  that  a  diffei'ent  rule 
would  prevail  in  a  suit  like  the  present  one.  In  Sillick  v. 
Mason,  (2  Bai^b.  Ch.,  79),  the  income  of  the  beneficiary  from 
the  trust  fund  was  $2,500  per  aimum.  The  order  was  that 
$2,000  per  aimum  was  sufficient  for  his  support.  That 
$1,000  be  aQowed  to  him  out  of  a  half  year's  income  due 
when  the  bill  was  filed,  and  $1,000  out  of  each  half  year's 
income  thei^eafter  to  accrue.  The  surplus  was  to  be  retained 
to  abide  the  final  decree,  and  was  of  course  applicable  to  the 
claim  of  the  ci*editor.  In  Clute  v.  Bool  (8  Paige,  83),  the 
Chancellor  held  that  such  an  income  was  inalienable,  and 
said,  for  that  reason  that  it  could  not  be  reached  by  a  creditor 
befoi*e  it  was  due,  and  he  intimates  that  the  intent  of  the  57th 
section  was,  that  such  suq)lus  as  might  accrue  from  time  to 
time,  should  be  liable  to  the  claims  of  creditors,  after  it  was 
ascertained  that  it  was  not  wanted  and  had  not  been 
applied  to  his  support  as  it  became  due,  whether  it 
remained  in  the  hands  of  the  trustees  or  had  been  received 
by  the  cestui  qm  ti^ust.  But  no  such  point  was  decided 
in  the  case.  The  income  was  only  $400,  and  the  creditor 
claimed  the  whole  of  it,  and  there  was  no  allegation  that 
it  was  more  than  sufficient  for  the  debtor's  supi>ort.  It 
is  manifest  from  the  statement  of  the  proposition,  that  if  the 
views  of  the  Chancellor  wei'e  correct,  the  provision  of  the 
57th  section  would  afibrd  no  substantial  protection  to  ci*edit- 
ors  and  would  simply  announce  a  principle  without  affording 
any  means  of  giving  it  practical  operation.  But  such  a  con- 
struction is  not  admissible.  The  section  does  not  say  that  the 
surplus  not  spent  by  the  cestui  que  trust  shall  be  liable  for  his 
debts,  but  the  surplus  beyond  the  sum  that  may  be  necessary 
for  his  suppoi-t  and  education.  It  is  clear  that  when  a  case 
arose,  the  Chancellor  himself  did  not  adhere  to  his  dictum 
in  Clute  v.  Bool,  for  in  Sillick  v.  Mason  he  fixed  the  sum 
necessary  for  support  and  directed  the  retention  of  the  sur- 
plus of  future  installments  of  income.  This  was  recognized 
by   V.    C.   Sandford  and  by  Judge  Woodruff  as  the  ^ 
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premier  coitrae  in  the  cases  cited,  and  by  Boswohth,  J.,  in 
Genet  v.  Foster  (18  How.  Pr.,  60),  also  in  Moulton  v.  DeMa- 
early  (6  Bob.,  533),  and  there  is  no  case,  except  Hami  v. 
Van  Voarhis^  holding  that  tiie  provisiiHis  of  §  57  can  be 
carried  into  effect  in  any  other  manner.  The  cases  which 
require  that  the  income  should  have  been  realized  are  all 
cases  of  supplementary  proceedings.  Hann  v.  Van  Voofrhis 
was  a  motion  for  an  injunction  at  S|)ecial  Term,  and  was 
decided  on  the  strength  of  Campbell  v.  Foster,  the  judge 
apparently  considering  that  that  case  decided  that  no  pai-t 
of  the  income  could  be  reached  by  a  judgment  creditor 
unless  it  had  accumulated  beyond  the  wants  of  the  cestui  qiie 
trust,  and  was  in  surplus  by  accumulation  arising  from  the 
&ilure  of  the  latter  to  spend  or  appropriate,  or  from  some 
other  cause.  For  the  reasons  already  stated,  I  think  Camp- 
bell v.  Foster  does  not  so  decide,  and  that  such  would  not  be 
a  reasonable  interpretation  of  the  statute. 

The  order  should  be  afl^med  with  costs. 

All  concur. 

Order  affirmed. 


Samuel  C.  Steele,  et  al.  Kcspondents,  v.  Scott  Lord, 

Appellant. 

Where,  in  an  action  to  recover  a  balance  of  account  for  advances  made  by 
plaintifls  by  means  of  acceptances  and  payments  through  their  bank- 
ers of  drafts  drawn  upon  them  by  defendant,  it  appeared  that  plaintifisi, 
iiix)n  receiving  from  the  bank  the  cancelled  drafts,  in  accordance  with 
their  usual  custom  and  without  fraudulent  intent,  and  before  any  ques- 
tion or  variance  had  arisen  between  them  and  defendants,  voluntanly 
destroyed  them,  with  other  vouchers  I'eceived  at  the  same  time,  ffeld, 
that  this  did  not  deprive  pl^ntiifs  of  the  right  of  proving  accept- 
ance and  payment  of  the  draftp,  without  producing  them. 

The  drafts  were  useful  only  as  vouchers,  and  their  destruction  without 
■audulent  intent  did  not  absolve  the  debtor  ft*om  his  obligation  to  re- 
pay, or  preclude  other  proof  of  the  advances. 

Blade  v.  Nciand  (12  Wend.,  178)  distinguished. 

(Argued  April  13, 1877 ;  decided  September  IS,  1S77.) 
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Appeal  from  judgment  of  the  Grcneral  Term  of  the 
Supreme  Couil  in  the  fourth  judicial  department,  aflSominga 
judgment  in  favor  of  plaintifl^,  entered  upon  the  report  of  a 
referee. 

The  nature  of  the. action  and  the  facts  sufficiently  appear 
in  the  opmion. 

Framia  Keman^  for  the  appellant.  The  referee  erred  in 
receiving  secondaiy  evidence  to  pi-ove  the  drafts.  (Blade  v. 
Poland,  12  Wend.,  173;  Livingston  v.  Rogers^  2  J.  Cas., 
488;  2  C.  A  H.,  notes,  1216-1283;  note  860;  1  Phil.  Ev., 
452;  Jackson  v.  Bond,  18  J.  R.,  59;  Jackson  v.  Fiyer^  16 
id.,  196.) 

Oscar  Craig,  for  the  respondents.  The  loss  or  destruc- 
tion of  the .  drafts  having  been  proved  and  satisfactorily 
explained  by  plaintifik,  secondary  evidence  of  their  i^ayment,- 
acceptance  and  contents  was  admissible.  {Olirysler  v.  Ch^- 
wold,  43  N.  Y.,  209;  2  C,  H.  &  E.,  notes  [5th  Am.  Ed., 
1868],  434  [516].) 

Bapallo,  J.  This  action  was  brought  to  recover  an 
alleged  balance  of  account  arising  from  advances  made  by 
the  plaintiff  to  the  defendant  for  croquet  sets  agreed  to  be 
manufactured  by  the  defendant  for  the  plaintii&  under  two 
contracts,  one  dated  Sept.  4,  1869,  and  the  other  May  24, 
1870.  The  hidebtedness  is  denied  by  the  answer,  but  the 
referee  foimd  due  to  the  plaintiff  the  sum  of  $3,545.28, 
including  interest  to  the  date  of  the  report. 

The  advances  were  made  principally  by  means  of  drafts 
drawn  by  the  defendant  upon  the  plaintiff,  and  accepted  by 
them  and  paid  through  their  bankei's.  These  dmfts  were 
veiy  numerous,  being  as  found  by  the  referee,  112  in  num- 
ber. 

The  only  point  made  by  the  defendant  on  the  trial,  as  to 
the  amount  of  the  advances,  was  that  thirteen  of  these  drafts, 
amounting  in  the  aggregate  to  $1,895.58,  were  not  produced. 
SiCKBLs.— Vol.  XXV.       86 
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The  plaintiffs  were  allowed  to  give  evidence  of  the  payment 
of  these  drafts  without  pixxlucing  them,  upon  proof  that 
they  had  been  destroyed.  The  defendant  took  the  pomt 
that  the  plaintiffs  had  voluntarily  and  intentionally  destroyed 
these  vouchers,  and  therefoi'e  should  not  be  permitted  to 
give  secondary  evidence  of  their  contents.  The  pi*oof  on  the 
subject  of  their  destruction  consisted  of  the  testimony  of  the 
plaintiff  Steele,  who  stated  m  substance  that  he  had  destroyed 
them,  as  he  did  all  other  vouchers  received  fix>m  the  bank; 
that  his  rule  was  to  destroy  the  vouchers  I'etuiiied  fay  the 
bank  as  soon  as  be  found  the  bank  account  satisfactory;  that 
he  always  desti'oyed  the  voucbeis,  whatever  their  character, 
on  settlement  with  the  bank;  that  he  had  no  iDnilicular 
object  in  destroying  them,  only  it  had  been  his  custom  to 
destroy  such  papera  upon  settlement  with  the  bank;  that  he 
destroyed  them  because  he  considered  the  account  as  bal- 
anced and  the  papers  as  useless;  that  he  had  no  other  motive 
in  destroying  them,  and  had  no  thought  of  the  defendant, 
but  destroyed  others  as  well  as  his.  There  had  at  that  time 
been  no  question  or  variance  between  plaintiffs  and  defend- 
ant, and  he  did  not  suppose  there  would  be  any,  and  when 
he  destroyed  them  he  only  had  in  mind  the  account  with  the 
bank.  He  further  testified  that,  at  the  time  of  this  destruc- 
tion, plaintiff  had  r^ular  entries  on  their  books  of  the  drafts 
and  payments;  that  his  only  knowledge  that  the  drafts  were 
destroyed  was  that  they  could  not  be  found,  and  that  it  was 
his  custom  to  destroy  such  papers;  that  he  had  not  destroyed 
any  since  his  attention  was  called  to  the  fact  that  it  was 
important  to  preserve  them;  that  he  never  singled  out  drafts 
of  the  defendant  and  destroyed  them  and  kept  others,  but 
other  drafts,  checks  and  notes  were  destroyed  at  the  same 
time  that  they  were  destroyed,  without  intent  to  defraud, 
and  he  had  no  intention  in  destroying  them,  except  to  get 
rid  of  waste  paper.  He  described  the  manner  in  which  the 
drafts  and  payments  were  entered  on  the  plaintiffs'  books, 
and  stated  that  he  at  the  time  believed  that  such  entries  and 
the  bank  books  were  sufficient  evidence,  and  he  had  never 
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before  had  any  difficulty  from  the  destruction  of  vouchers. 

The  truth  and  good  faith  of  this  explanation  were  ques* 
tions  of  fact  for  the  referee,  which  it  is  not  the  purpose  of 
this  court  to  review.  The  appellant  relies  upon  the  case  of 
Blade  v.  Ndand  (12  Wend.,  173),  in  which  it  was  decided 
that  a  plaintiff  could  not  recover  upon  a  note  sued  upon  aa 
a  lost  note,  or  resort  to  proof  of  the  original  consideration^ 
upon  proof  that  he  had  voluntaiily  and  deliberately  burnt 
the  note,  without  accounting  for  its  destruction  in  such 
manner  as  to  repel  the  inference  of  a  fraudulent  design  in 
its  destruction.  In  this  case,  as  stated  in  the  opinion  of 
Kelson,  J.,  the  proof  was  that  the  plaintiff  deliberately  and 
voluntarily  destroyed  the  note  before  it  fell  due,  and  there 
was  nothing  in  the  case  accounting  for  or  affording  any 
explanation  of  the  act,  consistent  with  an  honest  or  justifi- 
able purpose,  and  the  learned  judge,  concludes  by  saying 
that  he  knows  of  no  honest  purpose  for  which  a  party,  with- 
out any  mistake  or  misapprehension,  would  deliberately 
destroy  the  evidence  of  an  existing  debt,  and  will  not  pi'e- 
sume  one.  The  reix>rt  of  the  case  shows  that  no  explanation, 
whatever,  of  the  destruction  was  given,  and  that  there  were 
ciix^umstances  of  suspicion  attending  it.  We  do  not  think 
that  the  present  case  falls  within  the  case  of  Blade  v.  Jfoland. 
The  drafts  in  question  in  this  action  were  not  the  contracts 
upon  which,  in  case  of  dispute,  the  action  should  be  brought; 
they  had  all  been  paid,  and  the  action  was  for  a  balance  of 
account,  and  these  pmd  drafts  were  useful  only  as  vouchera 
to  prove  the  items  of  the  account  in  case  it  should  be  dis- 
puted. The  evidence  shows,  that  at  the  time  of  the  destruc- 
tion of  these  i>aid  drafts,  no  such  dispute  had  arisen  or  waa 
anticipated. 

The  accoimt  might  have  been  proved  without  the  the  pro- 
duction of  the  drafts,  even  if  they  wei-e  in  existence.  For 
instance,  if  an  account  had  been  i*endered  by  the  plaintiflb  to 
the  defendant,  showing  the  items  of  advances,  and  acknow- 
lisdged  by  him  to  be  connect.  They  were  no  more  imix)i'tant 
to  the  establishment  of  the  account  than  would  have  been 
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checks  drawn  to  the  oixler  of  the  defendant,  indoiised  by  him 
and  paid  by  the  bank,  had  the  advances  been  made  in  that 
form.  Yet  it  is  quite  usual,  on  balancmg  an  account  with 
a  bank,  to  destroy  the  vouchers  returned  by  the  bank.  If 
among  vouchers  thus  desti*oyed  there  should  be  an  indorsed 
check  of  some  paily  with  whom  a  dispute  should  subse- 
quently arise  as  to  a  payment  evidenced  by  such  paid  check, 
it  would  be  a  very  harsh  rule  to  hold  that  the  payment 
could  not  be  proved  by  any  other  evidence.  The  drafts  in 
question  stand  upon  the  same  footing.  If  the  plaintifis  had 
supposed  that  the  defendant  would  deny  the  payments,  it 
would  of  course  have  been  prudent  to  preserve  the  most 
authentic  proof  of  them.  But  the  omission  to  preserve  this 
evidence,  when  exi>lained  as  m  the  present  case,  should  not 
absolve  the  debtor  from  his  obligation  to  repay. 

We  think,  therefore,  that  there  was  no  error  in  the  admis- 
sion of  evidence  of  the  acceptance  and  payment  of  these 
destroyed  drafts. 

The  point  is  taken  on  this  appeal,  that  certain  entries  in 
the  books  of  the  plaintiffs  and  in  those  of  their  bankera,  of 
the  payment  of  these  destroyed  drafts,  wei'e  erroneously 
admitted  in  evidence.  I  do  not  find  any  exception  m  the 
case  which  raises  the  jx^int  of  the  admissibility  of  these 
entries,  or  of  the  sufficiency  of  the  proof  of  their  con-ectness. 
The  exception  states  that  they  were  received  under  the  same 
objection  as  the  testimony  of  John  H.  Stewart  and  exceptions 
duly  taken  by  defendant.  By  reference  to  that  objection  it 
appeal's  that  no  entries  in  books  were  offered  to  be  proved 
by  John  H.  Stewart,  but  that  the  offer  was  to  prove  the  fact 
of  the  acceptance  and  payment  of  the  drafts  claimed  to  be  lost 
or  destroyed.  That  evidence  was  objected  to,  and  the  objec- 
tion was  overruled.  When  evidence  was  subsequently  offered 
of  entries  of  the  payment  of  these  drafts,  verified  by  pi*oof 
of  their  correctness,  no  objection  was  sj^ecifically  made  to 
that  mode  of  proof,  but  the  defendant  simply  renewed  the 
objection  which  had  been  made  to  the  testimony  of  Stewait. 
He  must  have  been  undei'stood  by  the  referee  as  objecting 
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not  to  the  mode  al  pi-oof,  but  simply  to  the  competency  of 
proving  the  fact  of  the  imyment  of  the  drafts  not  produced, 
and  that  objection,  as  we  hold,  was  not  tenable. 

The  defendant  set  up  as  a  defense,  that  he  was  induced  to 
enter  into  tilie  contract  out  of  which  the  indebtedness  arose, 
by  certain  false  i*epresentations  of  the  plaintiffs.  The  evi- 
dence was  conflicting  as  to  what  the  repi'esentations  were. 
The  i'efei'ee  found  that  during  the  negotiation  between  the 
pai'ties  leading  to  the  making  of  the  first  contract,  the  plain- 
aSb  i-epresented  to  the  defendant  that  croquet  could  be  made 
at  the  prices  mentioned  in  that  contract,  and  that  they  could 
get  croquet  of  equal  quality  at  such  prices.  That  the  portion 
of  said  representation  relating  to  the  price  at  which  croquet 
could  be  manufactured  was  a  matter  of  opinion,  and  was 
so  understood  by  the  defendant.  That  the  'part  of  said 
representation  relating  to  the  price  at  which  the  plain- 
ti^  could  get  croquet,  related  to  and  was  a  matter  of  fact, 
and  as  such  was  I'elied  upon  and  materially  influenced  the 
said  defendant  to  enter  into  said  contract,  but  that  it  did  not 
appear  that  such  representation  was  false. 

Upon  these  findings  it  is  very  clear  that  no  defense  on  the 
gi'ound  of  false  i*epresentations  was  established.  The  appel- 
lant, however,  contends  that  the  referee  erred  in  the  admis- 
sion and  exclusion  of  testimony  bearing  upon  the  falsity  of 
the  second  representation.  We  have  examined  all  the  excep- 
tions to  i-ulings  on  evidence  on  this  branch  of  the  case,  referred 
to  in  the  appellant's  points,  and  find  no  error  which  would 
justify  the  reversal  of  the  judgment.  The  question  to  the 
witness,  Dwight,  whether  the  companies  he  visited  could 
make  croquet  at  the  prices  named  in  the  contract,  called 
merely  for  the  opinion  or  conclusion  of  the  witness,  who  knew 
nothing  of  the  actual  business  of  those  companies,  and  was 
not  connected  with  them,  and  bore  very  remotely,  if  at  all 
uix>n  the  question  at  what  prices  the  plaintiff  could  get 
croquet,  and  was  properly  excluded.  If  the  cost  to  those 
companies  had  been  a  fact  material  to  this  case,  it  should 
have  been  proved  by  some  one  having  knowledge  of  it,  and 
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Bot  sought  to  be  amved  at  by  the  opinion  or  estimate  of  an 
outside  person.  The  evidence  of  Avery  that  he  did  find  in 
traveling  to  procure  orders,  that  other  manufacturers  were 
selling  croquet  of  a  better  quality  and  at  a  less  price  than 
plaintiffs  could  under  the  contract,  did  bear  upon  the  ques- 
tion of  the  truth  of  the  representation.  Although  it  related 
to  a  time  subsequent  to  the  making  of  the  first  contract,  yet 
it  was  about  the  time  of  the  commencement  of  manufacture 
under  it,  and  was  not,  I  think,  too  remote. 

On  the  settlement  of  the  case,  numerous  requests  were 
])resented  to  the  referee,  to  find  or  pass  upon  questions  of 
fact,  several  of  which  requests  he  refused.  In  these  refusals 
we  find  no  error.  The  refusals  to  find,  relate  either  to  facts 
immaterial  to  the  issues,  or  to  matteis  upon  which  the  evi- 
dence was  not  conclusive;  and  the  refusals  to  pass  upon  ques- 
tions of  fact,  relate  to  facts  not  material  to  the  issues,  or  to 
mere  items  of  evidence  bearing  upon  those  issues  and  not  in 
themselves  decisive.  Such  is  the  nature  of  the  requests 
deemed  most  important,  which  relate  to  the  three  sets  of 
croquet  sent  by  plaintiffs  to  defendant  from  New  York  in 
April,  1870,  to  show  that  they  could  procure  croquet 
cheaper  than  the  contract  prices. 

The  evidence  on  this  subject  was  received  by  the  referee, 
but  several  of  the  facts  claimed  by  the  plaintiff  to  be  estab- 
lished by  this  evidence  he  i*efused  to  find,  and  others  he 
refused  to  pass  upon.  Thei*e  was  no  eii'or  in  these  refusals, 
because  if  the  refei'ee  had  found  all  the  facts  as  claimed  by 
the  defendant,  such  findings  would  not  necessarily  have  been 
inconsistent  with  his  other  finduigs,  and  would  not  have 
established  conclusively  that  the  I'epresentation  relied  upon 
was  fiilse.  They  could,  at  most,  be  evidence  bearing  upon 
the  question. 

The  evidence  was  admitted,  and  was  before  the  General 
Term,  and  as  that  tribunal  had  the  power  to  reverse  the 
judgment  on  questions  of  fact,  it  could,  for  that  puqxxse, 
consider  all  the  circumstances  proved,  without  any  findings 
in  respect  to  them.     It  ut  only  when  a  fact,  or  series  of  fiicte. 
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if  found  in  favor  of  a  party,  would  be  controlling,  that  it  is 
legal  error  to  refuse  to  find  or  paj9S  upon  it  or  them. 

We  have  examined  the  numerous  exceptions  in  the  case, 
and  find  no  others  which  we  deem  it  necessary  to  specially 
remark  upon. 

The  judgment  should  be  affirmed. 
'  All  concur,  except  Allen,  J.,  abeeuu. 

Judgment  affirmed. 


The  Village  op  Gloversville,  Respondent,  v.  William     ,g  gj 

Howell  et  al.,  Appellants.  to  sa* 

Provisioiis  regulating  the  granting  of  licenses  for  the  sale  of  intoxicating 
liquors,  and  the  suing  for  penalties  for  selling  without  a  license,  in  an 
act  the  subject  of  which,  as  expressed  in  its  title,  is  the  reorganization 
of  a  village,  are  not  violative  of  the  constitutional  provision  (art.  8,  }  16) 
requiring  that  a  private  or  local  bill  shall  embrace  but  one  subject, 
which  shall  be  expressed  in  the  titie  ;  such  provisions  relate  to  police 
regnilations  which  are  embraced  in  the  organization  or  reorganization 
of  a  village. 

A  provision  in  a  village  charter  providing  for  submission  of  the  question 
of  license  or  no  license  to  a  vote  of  the  electors  is  not  unconstitutional ; 
that  question  relates  to  a  local  I'egulation  which  it  is  competent  for  the 
Legislature  to  submit  to  the  people  of  the  district. 

Where,  by  a  village  charter  passed  after  the  passage  of  the  general  excise 
Uw  of  1857  (chap.  ($28,  Laws  of  1857),  it  is  provided  that  actions  to 
recover  penalties  for  the  violation  of  the  excise  laws  in  said  village  shall 
be  brought  in  the  corporate  name  of  the  village,  such  provision  takes 
the  case  of  the  village  out  of  the  operation  of  the  general  law,  and  is 
not  affected  by  the  amendment  to  the  latter  of  1878  (chap.  820,  Laws  of 
1873),  vesting  the  power  of  suing  for  penalties  in  the  overseers  of  the 
poor  of  the  county,  which,  by  the  general  act,  was  given  to  the  board 
of  commissionerB  of  excise. 

6ach  special  charter  provisions  in  relerence  to  the  granting  of  licenses  and 
the  suing  for  penalties  were  not  abrogated  by  the  excise  Uw  of  1874 
(chap.  444,  Laws  of  1874). 

A  license  granted  by  the  town  board  against  the  vote  of  the  electors  of  a 
village  whose  charter  thus  provides  for  the  submission  of  the  question 
of  granting  licenses  to  them  is  no  protection  to  one  selling  within  the 
corporate  limits.    (Church,  Ch.  J.,  dissenting.) 

(Argued  April  18,  1877 ;  decided  September  18,  1877.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Coui*t  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of 
the  couit  upon  trial  without  a  jury. 

This  action  was  brought  to  recover  penalties  for  selling 
intoxicating  liquors  within  the  coi*poi*ate  limits  in  violation 
of  the  provisions  of  the  charter  of  said  village. 

The  facts  appear  sufficiently  in  the  opinion. 

H.  B.  Cushneyj  for  the  appellants.  This  action  cannot 
be  maintained  in  the  name  of  the  village  of  Gloversville. 
(Laws  of  1857,  chap.  628,  §§  2,  13,  14,  22;  Laws  of  1870, 
chap.  175,;  Laws  of  1873,  chap.  249;  Laws  of  1874,  chap. 
505;  Harrington  v.  Timstees^  etc.^  10  Wend.,  547;  People  \, 
Morris,  13  id.,  335;  Col,  Man,  Co,  v.  VanDerpoel,  4  Cow., 
556;  People  v.  Mayor,  etc,,  25  Wend.,  60;  Trustees,  etc.,  v. 
Keeting^  4  Den.,  343;  Darlington  v.  Mayor,  etc,  31  N.  Y., 
191;  People  v.  Pinckney,  32  id.,  395;  Bowen  v.  Lease,  5 
Hill,  225;  Hays  v.  Si/mrnds,  9  Barb.,  260;  Hubbell  v. 
Trustees,  etc,  10  Wend.,  547;  Fawhr  v.  Bull,  46  N.  Y.,  57; 
55  id.,  613.)  Chapter  605,  Laws  of  1873,  was  unconstitu- 
tional, as  it  was  a  local  act  and  embraced  more  than  one  sub- 
ject. {People  V.  Suprs.  Chat.  Co,,  43  N.  Y.,  11;  SunMut. 
Ins.  Co.  V.  Mayor,  etc.,  8  id.,  253;  2  Iowa,  282;  Huher  v. 
People,  49  N.  Y.,  132;  Gaston  v.  Meek,  42  id.,  186,  404.) 
The  Legislatui-e  has  no  power  to  make  the  operation  of  a  law 
dependent  upon  a  vote  of  the  people.  (Stale  v.  Wi&r,  33 
Iowa,  134,  and  note  117.) 

H  E,  Smith,  for  the  respondent.  Acts  of  the  Legisla- 
ture are  presumed  to  be  constitutional,  and  the  courts  will 
only  declare  them  void  when  there  is  clearly  a  conflict. 
{Connor  v.  Mayoi*,  etc,  2  Sandf.,  355,  361;  lioseveltv.  God- 
ard,  52  Barb.,  533,  545;  Cliarles  River  Bridge  y,  Warren 
Bridge,  7  Pick.,  416;  Ogden  v.  Saundei-s,  12  Wheat,  270.) 
The  subject  of  the  act  was  sufficiently  expressed  in  the  title. 
{In  re  Mayer,  50  N.  Y.,  504,  507,  508;  People  ex  i^l  Faulk- 
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ner  v.  Trustee^^  etc.,  4  Sup.  Ct.,  87,  88;  Sun  MtU.  Ins.  Co. 
V.  Mayor,  etc.,  4  Seld.,  241;  Conner  v.  Mayor,  etc.,  1  Seld., 
285,  292;  De  Camp  v.  Eveland,  19  Barb.,  81,  84;  People 
ex  rel.  CrofweU  v.  Laivi'ence,  41  N.  Y.,  123;  Thurlow  v, 
Mass.,  5  How.,  504;  Harris  v.  Pecple,  59  N.  Y.,  599;  Bk. 
of  Rome  v.  Vil.  of  liome,  18  N.  Y.,  38;  Starin  v.  Town  of 
Geneva,  23  id.,  439;  Bk.  of  Chenango  v.  Brawn,  26  id., 
467;  Calrke  v.  City  of  Rochester,  28  id.,  605;  Phillips  v. 
Mayor,  etc.,  1  Hill,  483;  Town  of  FishkOl  v.  F.  iSk  B.  Plk. 
Road  Co.,  22  Barb.,  635;  Baldmn  v.  Mayor,  etc.,  2  Keyes, 
387.)  Defendant's  license  from  the  board  of  excise,  while 
the  no-liceiise  vote  of  the  village  was  in  force,  was  void  and 
properly  stricken  out  by  the  court.  (Potter's  Dwarris,  154 
and  notes;  Mayor,  etc.  v.  Walker,  4  E.  D.  S.,  258;  Mayor, 
etc.  V.  Hyatt,  3  id.,  156,  164;  Davis  v.  Kruger,  4  id.,  350; 
Village  of  Cohoes  v.  Moran,  25  How.,  385;  Fumian  v. 
Knapp,  19  J.  R.,  248;  Mongeor  v.  People,  bb  N.  Y.,  613, 
616;  McCarte?'  y.  Orphan  Asylum,  9  Cow.,  437;  Ain.  Tr. 
Co.  V.  City  of  Buffalo,  20  N.  Y.,  388;  1  Dil.  on  Mun.  Cori>8., 
171,  §  54.)  The  action  was  properly  brought  in  the  name 
of  the  village.     {Village  of  Deposit  v.  Vail,  5  Hun,  310.) 

Eapallo,  J.  The  recovery  in  this  action  was  had  hy 
virtue  of  the  provisions  of  the  charter  of  the  village  of  Glov- 
ereville  in  the  town  of  Johnstown.  (Laws  of  1873,  chap. 
505,  entitled  **  An  act  to  reorganize  the  village  of  Glovers- 
ville,"  passed  May  14,  1873.) 

By  section  51  of  that  act,  it  is  provided  that  at  each  annual 
election  in  said  village,  a  vote  shall  be  taken  to  regulate  the 
granting  of  license  to  sell  or  dispose  of  intoxicating  liquors, 
and  that  if  a  majority  of  the  votes  cast  shall  be  for  the  grant- 
ing of  license  the  board  of  trustees  may  grant  said  license,  and 
if  a  majority  of  the  votes  shall  be  against  the  granting  of 
license  then  the  board  of  trustees  shall  have  no  power  to 
grant  the  same. 

The  same   section   provides  t^hat  the  commissioners  of 
excise  shall  possess  the  powers  and  perform  the  duties  of 
SicKELS— Vol.  XXV.        37 
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boards  of  commissioners  of  excise,  and  be  subject  to  the 
excise  laws  of  this  State,  except  as  modified  by  this  act, 
and  that  all  license  moneys  and  all  penalties  for  violation  of 
excise  laws,  shall  be  paid  to  the  village  trcasurer  for  the 
benefit  of  the  village  of  Gloveraville,  and  may  bo  sued  for 
and  recovered  in  the  corporate  name  of  the  village.  And 
by  sub.  48  of  §  28,  the  board  of  trustees  of  the  village  is 
empowered  to  sue  in  the  name  and  for  the  benefit  of  the 
village  for  all  penalties  imposed  by  the  excise  laws. 

It  is  foimd  by  the  judge  before  whom  the  case  was  tried, 
that  the  defendants,  between  the  12th  of  February  and  13th 
of  March,  1875,  sold  spirituous  liquoi*s  to  be  drank  on  hLs 
premises  in  said  village  on  thirty  diffci-ent  occasions  without 
having  obtained  a  license  therefor,  and  that  fifteen  of  these 
offenses  were  after  Fcbniaiy  22,  1875. 

The  defendants  proved  that  on  the  2  2d  of  February,  1875, 
they  obtained  a  license  fi-om  the  town  board  of  excise  of  the 
town  of  Johnstown,  who,  they  contend,  were  the  proper 
body  to  grant  the  license. 

At  the  annual  election  held  in  the  village  in  March,  1874, 
and  in  March,  1875,  a  majority  of  the  votes  was  cast  against 
license. 

The  court  rendered  judgment  against  the  defendants  for 
thirty  penalties  of  $50  each.  The  defendants  claim  that 
this  judgment  is  erroneous  on  various  grounds. 

The  provisions  of  the  charter  in  i*elation  to  granting 
licenses  and  suing  for  penalties  are  attacked  as  unconstitu- 
tional, on  the  ground  that  they  are  not  embraced  in  the  title 
of  the  act.  We  think  that  they  all  relate  to  the  subject  of 
police  regulations  which  are  embraced  in  the  organization 
or  reorganization  of  the  village,  and  that  the  title  is  sufficient 
{In  re  Mayer^  50  N.  Y.,  504;  Harris  v.  The  People^  59 
id.,  599.) 

The  provision  for  submitting  the  question  of  license  or  no 
license  to  a  vote  of  the  electoi:s  is  also  clauned  to  be  uncon- 
stitutional, on  the  groimd  that  the  Legislature  have  no  right 
to.  make  the  operation  of  a  law  dependent  upon  a  vote  of  the 
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people.  {Barto  v.  Himrod,  4  Seld.,  483.)  We  do  not 
think  this  case  fall  within  the  principle  invoked.  The  only 
question  submitted  to  the  vote  of  the  electors  was,  whether 
or  not  the  trustees  should  exercise  the  ix)wer  of  granting 
licenses.  {Bank  of  Ranie  v.  Village  ofRomej.  18  N.  Y.,  38, 
44;  Bank  of  Chenango  v.  Brown^  26  id.,  467.)  The  ques- 
tion whether  licenses  should  be  gi-anted  within  the  village 
was  one  relating  to  a  local  regulation,  which  it  was  compe- 
tent for  the  Legislature  to  commit  to  the  ]^)eople  of  that  dis- 
trict.    {Clarke  v.  City  of  Rochestei^  28  N.  Y.,  605.) 

We  find  no  constitutional  objection  to  the  law  under 
which  the  action  is  brought  The  appellants,  however,  con- 
tend further  that,  by  chapter  820  of  the  Laws  of  1873,  the 
power  to  sue  in  the  name  of  the  village  for  these  penalties 
was  abrogated,  and  the  power  to  sue  was  vested  in  the  over- 
seers of  the  poor  of  the  county. 

The  act  i-efen-ed  to  (Laws  of  1873,  chap.  820)  is  simply 
an  amendment  of  section  22  of  the  general  excise  law  of 
1857  (Laws  of  1857,  chap.  628).  That  section  provided 
that  the  penalties  be  sued  for  and  recovered  in  the  name  of 
the  board  of  commissioners  of  excise,  and  paid  over  to  the 
treasurer  of  the  county  for  the  support  of  the  i)oor  of  the 
county.  This  provision  was  in  force  at  the  time  of  the  pas- 
sage of  the  charter  in  question,  which  provides  that,  in  the 
village  of  Glovereville,  the  penalties  may  be  sued  for  in  the 
name  of  the  village  and  for  its  benefit,  and  paid  to  the 
treasiu*er  of  the  village.  The  village  of  Gloveraville  was 
clearly  taken  out  of  the  operation  of  the  general  law.  The 
amendment  simply  changed  the  provision  of  the  general  law 
by  substituting  the  overseers  of  the  poor  in  place  of  the 
commissioners  of  excise,  as  the  parties  to  be  plaintiffs  in  actions 
for  penalties.  It  cannot  be  inferred  from  this  amendment 
of  the  general  law  that  the  Legislature  intended  to  change 
the  special  provision  as  to  Gloversville,  which  had  never 
been  under  the  oi^eration  of  the  general  law  in  this  respect. 
(See  Village  of  Deposit  v.  Vail  5  Hun,  310).  But  the  intent 
not  to  interfere  with  existmg  special  provisions  is  manifesti 
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from  the  language  of  the  ameudmeiit  to  which,  at  the  end, 
are  appended  the  words  **  except  as  otherwise  provided  by 
law." 

We  therefore  think  the  action  properly  brought  in  the 
name  of  the  villagCf  and  that  the  recovery  must  be  sustained, 
unless  the  appellants  are  right  in  the  fui*ther  position  which 
they  assume,  that,  by  chapter  444  of  the  Laws  of  1874,  the 
special  provisions  of  the  charter  of  Gloversville  in  regai'd  to 
the  granting  of  licenses  are  abrogated.  This  objection  pre- 
sents the  most  serious  question  in  the  case. 

To  a  proper  comprehension  of  the  effect  of  this  act  of 
1874,  a  brief  examination  of  the  preceding  acts  is  necessaiy. 

The  general  law  of  1857,  section  1,  provided  for  the 
appointment  of  three  freeholders  in  each  coimty,  as  commis- 
sioners of  excise,  who  constituted  the  board  of  commissiouei-s- 
of  excise  of  the  coimty.  The  power  to  grant  licenses  and 
to  sue  for  penalties  was  vested  exclusively  in  this  board. 
There  were  no  town  or  village  boards.  The  penalties  for 
selling  without  license  are  imposed  by  this  act,  and  were  to 
be  paid  over  to  the  treasurer  of  the  county  for  the  support 
of  the  poor  of  the  county. 

By  chapter  175,  of  the  Laws  of  1870,  this  system  was 
changed  by  providing  that  there  should  be  a  board  of  com- 
missioners of  excise  in  each  of  the  cities,  incoi*porated  villages 
and  towns.  In  villages  they  were  to  consist  of  three  mem- 
bers of  the  board  of  tiiistees,  one  of  whom  should  be  presi- 
dent, and  in  towns,  of  the  supervisors  and  justices  of  the 
peace  for  the  time  being.  By  section  4,  the  boards  of  excise 
in  cities,  towns,  and  villages  were  empowered  to  grant  licenses 
in  their  resi)ective  cities,  towns  and  villages.  No  change 
was  made  in  the  provisions  as  to  suing  for  penalties,  or  the 
application  of  sums  recovered,  and  the  provisions  of  the  act 
of  1857,  except  as  in  conflict  with  this  act,  were  declared  to 
remain  in  full  force. 

Under  this  act  it  was  considered  that  licenses  could  be 
granted  in  villages,  either  by  the  town  or  the  village  boai-d 
of  commissioners  of  excise  ;  and  in  1^73  (Laws  of  1873,  ch. 
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249),  the  act  of  1870  was  amended  by  adding  a  proviaioa  that 
no  license  should  be  granted  within  the  limits  of  any  incor- 
]jorated  village  by  the  commissioners  of  excise  of  the  town, 
but  that  in  villages  such  license  should  be  granted  by  the 
«ommissionei^  of  excise  of  the  village  only. 

Subsequently,  at  the  same  session,  the  act  incorporating 
the  village  of  Gloversville  was  passed.  (Ch.  505.)  It  con- 
tains no  provision  for  the  appointment  of  a  board  of  commis- 
sioners of  excise,  but  provides  (§  51)  that  the  commissioners 
of  excise  shall  possess  the  powers,  and  perform  the  duties  of 
boards  of  commissioners  of  excise,  and  be  subject  to  the 
excise  laws  of  this  state,  except  as  modified  by  this  act. 

Who  are  here  referred  to  as  the  commissioners  of  excise 
is  not  stated  in'  the  act,  but  it  must,  I  think,  be  assumed  that 
it  means  the  board  of  trustees  of  the  village,  for  by  the  same 
section  the  power  to  grant  licenses  is  given  to  this  board  of 
trustees,  in  case  the  electors  vote  in  favor  of  license.  This 
board,  therefore,  takes  the  place  in  Gloversville  of  the  board 
of  commissioners  of  excise  in  other  villages  under  the  general 
law,  and  is  subject  to  the  excise  laws,  except  as  modified  by 
the  charter.  The  modifications  are  that  no  license  shall  be 
granted  without  a  vote,  and  that  actions  for  penalties  shall 
be  brought  in  the  name  of  the  village  and  for  its  benefit. 

We  now  come  to  the  act  of  1874  (chap.  444.)  It  in 
•efiect  abolishes  boards  of  commissioners  of  excise  of  villages. 
It  provides  for  the  election,  in^each  town,  of  three  commis- 
idoners  of  excise,  who,  while  acting  as  such  commissioners, 
shall  not  hold  either  of  the  offices  of  justice  of  the  peace, 
town  clerk,  or  president,  or  trustee  of  any  incorporated  vil- 
lage, and  who  shall  compose  the  board  of  excise  of  their 
respective  towns,  md  discharge  4he  duties  imposed  upon 
the  supervisors  and  justices  of  the  peace  of  towns,  and  the 
president  and  trustees  of  incoiporated  villages,  by  chap.  175 
of  the  Laws  of  1870  and  laws  amendatory  thereof,  and  sup- 
plementary thereto.  The  officers  last  named  are  those  who, 
under  the  act  of  1870,  composed  the  boards  of  commis- 
sioners of  excise  of  towns  and  villages,  respectively.     Onse- 
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quently,  all  the  powers  of  such  boards  are,  by  the  act  of 
1874,  ^transferred  to  the  commissioners  of  excise  of  towns, 
elected  under  that  act.  The  act  then  provides  (§  3,)  that 
nothing  in  this  act  shall  affect  the  provisions  of  any  special 
act  in  so  far  as  the  same  provides  for  any  special  disposition 
of  excise  incomes  or  fines. 

I  am  of  opinion  that  this  act  was  intended  to  abolish  vil- 
lage boards  of  commissioners  of  excise  existing  under  the  act 
of  1870,  and  the  acts  amendatory  thereof.  But  its  language 
is  not  sufficiently  comprehensive  to  embrace  the  power  givea 
by  the  charter  to  the  board  of  trustees  of  the  village  of  Glov- 
ei'sville,  to  grant  licenses  when  the  electors  vote  in  favor  of 
license,  or  to  repeal  the  provision  that  licenses  shall  not  be 
granted  in  that  village  when  the  electors  vote  against  license. 
It  is  true  the  act  provides  for  the  election  of  commissioners 
of  excise  in  eveiy  town.  But  the  only  power  given  to  such 
commissioners  is  to  discharge  the  duties  imposed  upon  the 
officers  composing  the  boards  of  commissioners  of  excise  of 
towns  and  of  villages  fty  t/ie  act  of  1870,  chap.  175,  and  the 
acts  aniisiidatcrj/  thereof  and  supplementary  ihereU>.  Now, 
the  power  of  the  board  of  trustees  of  the  village  of  Glovers- 
viUe  to  grant  licenses  is  not  derived  from,  nor  are  any 
duties  imposed  upon  them,  by  the  act  of  1870,  or  any  act 
amendatory  thereof  or  supplementary  thereto,  but  they  derive 
their  power  solely  from  the  charter.  Consequently,  there  is- 
nothing  in  the  act  of  1874  wifich  transfers  their  powers  to> 
the  town  board,  or  which  affects  in  any  manner  the  special 
provisions  of  the  charter  of  Gloversville,  prohibiting  the 
granting  of  licenses  in  that  village  in  case  of  an  adverse  vote. 
The  license  granted  by  the  town  board,  against  the  vote  of 
the  electors  of  the  village,  was  therefore  no  protection  to^ 
the  defendants. 

The  judgment  should  be  affirmed. 

All  concur,  except  Church,  Ch.  J.,  who  dissents  as  ta 
the  fifteen  ofienses  charged  after  the  license  from  the  town 
board,  which  he  thought  valid  :  he  concui's  as  to  the  i*est. 

Judgment  affirmed. 
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Mart  Mo  Vet,  Eespondent,  v.  Mabt  A.  Cantbell,  Appel- 
lant. 

Where  a  married  woman,  having  a  separate  estate,  borrows  money  for 
the  avowed  purpose,  on  her  part,  of  applying  the  same  to  the  benefit 
of  her  estate,  and  the  loan  is  made  and  her  promissory  note  taken  for 
the  amount,  in  reliance  upon  such  representation,  her  estate  is  liable* 
and  an  action  may  be  maintained  against  her  upon  the  note,  although 
the  money  borrowed  was  not  in  {suet  applied  for  the  benefit  of  such 
estate. 

Heugh  V.  Janea  (32  Pa.,  432)  disingfuished. 

(Ai^ued  April  28, 1877  ;  decided  September  18»  1S77.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  CoulI;  iu  the  fii-st  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict.  (Mem. 
of  decision  below,  6  Hmi,  538). 

The  natui*e  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

Henry  II,  Mwange^  for  the  appellant  As  there  was 
nothing  in  the  notes  charging  defendant's  separate  estate, 
they  could  not  be  enforced  against  her.  {YaU  v.  Dederer^ 
18  N.  Y.,  265.)  It  will  not  be  presumed  that  these  notes 
were  for  the  benefit  of  defendant's  business  or  estate.  {^Sec- 
ond NaL  Bank  of  Watkins  v.  Miller^  63  N.  Y.,  639;  Man. 
B.  4&  M.  Go.  V.  TJiompson^  5-8  id.,  80;  Freckiifig  v.  Holland^ 
53  id.,  422;  36  id.,  600;  37  id.,  35;  Com  Ex.  Ins.  Co.  v. 
Babcocky  42  id.,  642.)  What  was  said  when  the  money 
was  first  borrowed  cannot  apply  to  the  notes  sued  on,  being 
renewal  notes.  {Holmes  v.  De  Camp^  1  J.  K.,  34;  PerUard 
V.  Tackingtofij  10  id.,  105;  Bank  of  Salina  v.  Babcock,  21 
Wend.,  499;  Ba?ik  of  Sandusky  v.  Scovill,  24  id.,  115.) 

Daniel  T.  liobet^tson,  for  the  respondent.  Evidence  ali- 
unde was  admissible  to  show  the  real  considei-ation  or  to 
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whom  the  credit  was  given*  {Hier  v.  Staples,  51  N.  Y., 
136;  Freshing  v.  Rolland,  53  id.,  423;  Maxon  v.  Scott,  55 
id.,  250,  251. 

Eapallo,  J.  This  action  was  brought  upon  two  prom- 
issory notes  made  by  the  defendant,  both  dated  July  2d, 
1873  ;  one  for  $300,  payable  to  the  order  of  the  plaintiff, 
and  the  other,  for  $397,  payable  to  the  order  of  Daniel 
McVey,  and  by  him  endorsed  and  tmnsferred  to  the  plaintiff. 

The  defendant  is  a  married  woman,  but  was  held  liable  on 
the  ground  that  she  had  a  separate  estate,  consisting  of  real 
property,  and  that  the  notes  were  given  for  money  borrowed 
by  her  for  the  avowed  purpose  of  paying  interest  on  mort- 
gages upon  such  property.  The  evidence  on  this  point  was 
conflicting. 

The  defendant  gave  evidence  to  the  effect  that  the  money 
for  which  the  notes  were  given  was  used  for  the  support  of 
defendant's  family. 

The  court  submitted  to  the  jury  the  question  whether  the 
money  was  boiTOwed  on  the  defendant's  representation  that 
she  desired  it  for  the  purpose  of  paying  interest  on  a  mort- 
gage, and  the  plaintiff  relied  upon  such  representation,  and 
charged  that  if  this  was  the  fact  the  juiy  must  find  for  the 
plaintiff,  and  that  it  was  entirely  immaterial  what  became  of 
the  money  afterwards — whether  it  was  applied  for  the  benefit 
of  her  separate  estate  or  not. 

The  counsel  for  the  defendant  requested  the  court  to 
charge  that  if  fhey  found  that  the  money  forming  the  con- 
sideration of  the  notes  was  used  by  the  defendant  for  the 
support  of  herself  and  children,  they  must  find  for  the 
defendant.  This  was  refused  and  exception  taken.  The 
jury  found  for  the  plaintiff  on  the  question  submitted  to 
them,  and  the  exception  to  the  refusal  to  charge  presents  the 
only  material  question  in  the  case. 

It  cannot  be  denied  that  the  defendant  had  the  power 
to  bind  her  separate  estate  for  the  payment  of  this  money, 
for  ^^hatever  puqjose  it  was  wanted  or  was  actually  used. 
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The  only  question  is,  whether  the  intention  so  to  bind  it 
appears  in  legal  foim.  Under  the  decisions  in  this  State, 
evidence  of  o]*al  declarations  is  not  admissible  to  show  an 
agreement  to  bind  the  separate  estate,  where  the  obligation 
upon  which  the  action  is  brought  is  in  writing.  (^Yale  v. 
Dederer^  22  N.  Y.,  456.)  In  that  case  it  was  held  that  in  an 
action  upon  a  promissory  note  of  a  married  woman,  parol 
evidence  was  not  admissible  to  show  that  the  note  wan 
intended  to  be  a  charge  upon  her  estate.  That  the  note 
was  the  only  evidence  of  the  contract. 

In  that  case,  it  ap})eared  that  the  woman  gave  the  note  as 
surety  for  a  debt  of  her  husband.  But  it  is  held  in  the  same 
case,  that  the  intention  to  charge  the  separate  estate  may  be 
presumed  from  the  nature  of  the  transaction.  Sclden,  J., 
after  reviewing  the  English  authorities,  says  that  the  founda- 
tion of  the  power  of  a  feme  covert  to  charge  her  separate 
estate  has  heretofore  aiisen  solely  from  her  incidental  power 
to  dispose  of  that  estate,  and  that  it  is  plain  that  no  debt  can 
be  a  charge,  which  is  not  connected  by  agreement,  either 
-express  or  implied,  with  the  estate.  If  contracted  for  the 
direct  benefit  of  the  estate  itself,  it  would  of  course  become 
.  a  lien,  on  the  well-founded  presumption  that  the  parties  so 
intended;  but  that  no  other  debt  can  be  thus  charged  with- 
out some  affirmative  act  of  the  wife  evincing  that  intention. 
This  principle  has  governed  all  the  succeeding  cases  in  this 
State.  The  separate  estate  is  held  bound  for  a  debt  con- 
ti-acted  for  its  benefit,  not  simply  upon  the  theory  that  the 
money  sought  to  be  recovered  has  actually  gone  into  it  and 
increased  it,  or  relieved  it  from  a  charge,  but  upon  the 
ground  that  it  must  have  been  intended  by  the  paities  that 
the  estate  should  be  bound  for  such  a  debt.  The  obligation 
id  created  as  soon  as  the  debt  is  contracted,  and  cannot  be 
afiected  by  a  subsequent  diversion  of  the  money  or  property 
obtained,  to  purposes  other  than  that  of  benefiting  the  estate. 
The  i)roposition  that  the  borrowing  of  money  to  pay  interest 
on  mortgages  on  the  real  estate  of  a  married  woman  is  con- 
tracting a  debt  for  the  benefit  of  her  estate,  is  too  plain  to 
SiCKELS.  —  Vol.  XXV.        38 
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need  discussion.  ^The  intention  to  bind  the  separate  estate 
is  inferable  from  the  transaction,  without  any  extraneous  evi- 
dence, and  as  soon  as  the  debt  is  contracted,  the  estate  is 
bound.  If  the  moneys  were  borrowed  to  be  returned  on 
demand,  it  would  not  be  necessary  to  wait  until  its  actual 
application  had  been  made  before  a  right  of  action  by  the 
lender  would  accrue,  and  consequently  no  diversion  of  the 
money  from  the  purpose  for  which  it  was  lent  should  be  a 
defense.  No  one  could  doubt  that,  if  a  married  woman 
purchased  materials  for  the  puqx)se  of  building  on  her  land, 
her  estate  would  be  bound.  It  clearly  would  not  be  dis- 
charged by  her  subsequently  changing  her  mind,  and  selling 
the  materials  and  spending  the  money  for  the  support  of  her 
family.  It  is  not  to  be  presumed  that  she  hitended  to  com- 
mit a  fraud  when  she  said  that  she  wanted  the  money  for 
the  benefit  of  her  estate,  or  that  she  did  not  at  the  time 
intend  so  to  apply  it,  and  to  bind  her  estate  for  its  repay- 
ment, and  she  must  have  known  that  the  credit  was  given 
to  her  estate. 

We  are  aware  that  in  Pennsylvania  {Heugh  v.  Jones  32 
Penn.  St.  Rep.,  432),  in  an  action  against  a  married  woman 
on  a  note  given  for  money  borrowed  for  the  avowed  purpose 
of  improving  her  separate  real  estate,  she  was  held  not  liable 
unless  it  was  shown  further  that  the  money  was  actually 
applied  to  that  object.  It  will  be  found,  on  exam- 
ination of  the  cases  in  that  State,  that  they  go 
much  failher  than  ours  in  shielding  married  women 
from  liability,  and  their  statute  varies  materially  from  our  acts 
of  1848,  1849,  1860  and  1862.  By  section  3  of  the  act  of 
1860,  chap,  90,  as  amended  by  the  act  of  1862,  chap.  172,  a 
married  woman  may  enter  into  any  contract  having  reference 
to  her  real  estate,  and  by  section  7  of  the  act  of  1860,  she 
may  sue  and  be  sued  in  all  matters  having  relation  to  her 
separate  pi'operty.  The  test  of  her  liability  is  not,  whether 
her  separate  estate  is  actually  benefited  or  not,  but  whether 
the  contract  has  reference  to  it,  or  has  relation  to  it.  If 
the  contract  here  had  been  that  the  plaintiff  should  pay  the 
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interest  on  the  moilgage,  could  it  be  questioned  that  it  was 
a  conti*act  having  reference  or  relation  to  the  real  estate? 
The  relation  is  as  clear  as  if  it  were  a  contract  to  build  or 
i*epair  a  house  on  her  land.  It  cannot  make  much  difference 
that  the  money  was  entrusted  to  the  defendant  for  the  same 
purpa^se.  The  question  whether  it  was  boiTOwed  and  lent 
for  that  purpose,  was  one  of  fact  which  the  jury  have  deter* 
mined  in  the  plaintiff 's  favor. 

None  of  the  other  questions  raised  by  the  appellant 
i*equire  further  comment  than  is  contained  in  the  opinion 
at  Greneral  Term. 

The  judgment  should  be  affii*med« 

All  concur. 

Judgment  alSrmed. 


Hannibal  Potteb,  Respondent,  v,  Nioholas  G.  SaoTH, 

Appellant. 

In  an  action  of  treapaaa  \ipou  lands*  the  complaint  alleged  poflsession  and 
ownereihip  of  the  locfta  in  qiu)  in  plaintiff.  The  answer  alleged  in  sub- 
stance that  defendant  was  the  owner  of  lands  adjoining  the  lands  of  the 
plaintiff,  mentioned  and  described  in  the  complaint,  that  he  had  & 
right  of  way  across  the  said  lands  of  the  plaintiff,  and  that  he  entered 
to  remove  obstiaLtstions  unlawfully  placed  thereon.  The  answer  con- 
cluded by  denying  the  allegation  of  the  complaint,  **  except  as  herein- 
l)efore  answered."  Held,  that  the  ownerehip  and  possession  in  the 
plaintiff  of  the  locus  in  quo  were  admitted  by  the  pleadings ;  and  that 
although  plaintiff  unnecessarily  attempted  to  show  possession  in  fact  at 
the  time  of  the  alleged  ti'espass,  but  failed,  and  the  proof  showed  title 
and  possession  in  his  wife,  yet  it  was  no  error  for  the  court  to  allow  him 
to  repose  upon  the  admiasions. 

(Argued  April  25,  1877;  decided  September  18, 1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 
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Th\s  action  was  for  trespass  upon  lauds.  The  complaint 
alleged  title  to,  and  possession  of,  the  locus  in  quo  in  plaintLST. 

The  answer  alleged  in  substance,  that  defendant  was  the 
^*  owner  in  fee  of  lands  lying  next  northerly  of  the  lands 
of  plaintifl;  which  are  mentioned  and  described  in  the  com- 
plaint, and  that  as  appurtenant  thereto  defendant  owas  an 
oj)en  right  of  way  across  the  said  lands  of  the  plaintiff/' 
which  right  of  way  defendant  alleged  he  had  a  right  to  have, 
free  from  any  bar  or  gate  across  the  same.  That  plaintilT 
unlawfully  put  a  gate  across  such  way  ;  that  defendant  cut 
down  and  removed  the  same  as  an  unlawful  obstruction  to 
his  right  of  way,  which  was  the  trespass  complained  of. 

The  concluding  clause  of  the  answer  was  as  follows :  "and 
•except  as  hereinbefore  answered,  defendant  denies  the  said 
complaint,  and  each  and  eveiy  allegation  thereof,  and  alleges 
that  none  of  the  allegations  thei'eof  are  true." 

Upon  the  trial,  plaintiff  gave  evidence  showing  title  in  the 
locus  in  quo  in  his  wife.  He  also  gave  evidence  of  an  agree- 
ment between  himself  and  his  wife  as  to  the  working  of  the 
land.  The  coui*t  held  that  under  the  agreement  plaintiff's 
wife  retained  the  possession.  Plaintiff's  counsel  thei*eupon 
claimed  that  under  the  pleadings,  title  and  possession  in 
plaintiff  was  admitted.  The  court  so  decided.  Defendant's 
counsel  excepted,  and  thereupon  asked  the  court  to  hold 
that  inasmuch  as  plaintiff  had  given  evidence  showing  title 
and  possession  in  his  wife,  the  admissions  in  the  answer 
became  inoperative.  This  the  court  refused  to  do,  and  said 
counsel  duly  excepted*  The  court  directed  a  verdict  for 
plaintiff. 

8.  Earl,  for  the  appellant.  Plaintiff's  wife  was  the  only 
proper  party  to  maintain  this  action.  {Ackley  v.  Tarhox, 
31  N.  Y.,  564.)  The  answer  did  not  admit  plaintiff's  title. 
(V.  S.  Pldgs.  [Moak's  ed.J,  512-520;  Maitison  v.  Smith,  19 
Abb.  Pr.,  288;  Meehan  v.  Har.  iSvffs.  Bk.,  5  Hun,  439; 
JSmith  v.  Wells,  20  How.  Pr.,  158.)  Plaintiff  must  succeed 
if  at  all  secundum  allegata  etjyrobata,  (  Voorhees  v.  Burchard, 
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55  N.  Y.,  98;  Bryan  v.  BaMioin^  52  id.,  232;  SticJcney  v. 
Blair,  50  Barb.,  340  ;  Wood  v.  Wood,  26  id.,  359-  Code, 
§  159.) 

Amos  H.  Prescottj  for  the  respondent.  Plaintiff's  cause 
of  action  was  admitted  by  the  pleadings.  {People  v.  North. 
It  R.  Co.,  42  N.  Y.,  217;  53  Barb.,  98;  Code,  §§  149,  168, 
60;  19  Wend.,  123;  7  How.,  404;  6  id.,  185;  18  Barb.,  526.) 
Plaintiff  had  a  right  to  put  gates  or  bars  at  each  end  of  the 
road,  and  it  was  immaterial  whether  or  not  it  had  been  open 
sometimes.  {Bakeman  v.  Talhott,  31  N.  Y.,  371;  Hanger  y. 
Young,  4  Lans.,  63;  Washb.  on  Easem'ts,  195,  216.) 

Andrews,  J.  The  complaint  alleges  that  the  plaintiff, 
when  the  alleged  trespass  was  committed,  was  the  owner  and 
in  possession  of  the  premises  upon  which  the  alleged  unlaw- 
ful entry  by  the  defendant  was  made. 

The  defendant  in  his  answer  justifies  the  entry  on  the 
ground  that  he  had  an  open  right  of  way  over  the  premises, 
and  entered  to  remove  an  obstruction  unlawfully  placed 
therein.  The  plea  of  justification  assumes  that  the  plaintiff 
has  a  cause  of  action,  except  for  the  matter  specially  pleaded. 
But,  aside  from  this,  the  language  in  the  answer  setting  up 
the  justification,  by  fair  construction,  admits  that  the  plain- 
tiff owned  and  was  possessed  of  the  locus  in  quo. 

The  answer  alleges  that  the  defendant  was  the  owner  of 
the  lands  lying  next  **  northerly  of  the  lands  of  the  plaintiff, 
which  are  mentioned  and  described  in  the  complaint;  "  that 
he  has  an  open  right  of  way  across  **  the  said  lands  of  the 
plaintiff,"  granted  by  a  former  owner;  that  the  plaintiff  or 
some  one  in  possession  of  the  land  within  five  years  last  piist 
wrongfully  put  a  gate  across  the  way;  that  the  defendant 
**  requested  the  plaintiff  to  remove  such  gate  and  to  discon- 
tinue the  same,  and  he  promised  to  do  so,  but  wrongfully 
continued  the  same;  "  and  that  thereupon  he  entered  and 
removed  the  gate,  etc.  The  answer  is  in  substance,  '*  true; 
I  entered  your  (plaintiff's)  premises,  but  I  did  so  to  remove 
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an  obstruction  maintained  by  you  in  a  way  from  my  lands 
across  your  lands,  as  I  had  a  lawful  right  to  do/'  The 
court  was,  we  think,  justified  in  treating  the  ownership  and 
possession  of  the  locus  in  quo  in  the  plaintiff,  as  admitted  by 
the  pleadings.  The  concluding  clause  in  the  answer  which 
denies  the  complaint,  '*  except  as  hereinbefore  answered," 
is  not  a  denial  of  the  plaintiff's  title  alleged  in  the  complaint, 
as  that  is  answered  and  admitted  by  what  precedes  it. 

The  fact  that  the  plaintiff  failed  to  prove  either  title  or 
possession  to  the  locus  in  quo,  did  not  deprive  him  of  the 
benefit  of  the  admission  in  the  answer.  The  record  is  con- 
4sistent  with  a  recovery  by  the  plaintiff,  because  that  admits 
a  title  in  him. 

The  plaintiff  unnecessarily  attempted  to  show  that  he  had 
possession  in  &ct  at  the  time  of  the  alleged  trespass,  and  the 
proof,  as  the  court  held,  showed  that  both  the  legal  title  and 
possession  was  in  his  wife.  Assuming  that  the  judge  might 
under  the  circumstance  have  held  that  by  going  into  proof, 
the  plaintiff  should  be  deemed  to  have  waived  the  benefit  of 
the  admission  in  the  pleadings;  he  did  not  do  so,  and  no  rule 
of  law  was  violated  in  allowing  the  plaintiff  to  repose  upon 
the  admission  of  title,  after  he  had  attempted,  but  failed,  to 
•establish  his  title  or  possession  by  proof. 

There  was  no  exception  to  the  direction  of  the  verdict, 
and  no  other  point  is  urged  for  the  reversal  of  the  judgment, 
except  the  one  we  have  considered. 

The  judgment  should  be  affirmed. 

FoLGER,  Miller  and  Rapallo,  JJ.,  concur;  Allen,  J., 
dissents;  Church,  Ch.  J.,  not  voting;  Earl,  J.,  not  sitting. 

Judgment  affirmed. 
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Jeremiah  Towle,  Appellant,  v.  William  Remsen,  et  al., 

Respondents. 

The  corporation  of  the  city  of  New  York  oaving,  prior  to  1807,  the  title 
in  fee  to  lands  between  high  and  low  water  mark,  known  aa  the  "  tide 
way,"  did  not,  by  accepting  title  to  lands  under  water,  granted  to  it  by 
the  State  by  the  act  of  1807  (chap.  115,  Laws  of  1807),  with  a  proviso 
^ving  the  pre-emptive  right  to  the  owners  of  adjacent  lands  in  all 
grants  made  by  the  corpoi'ation  of  the  lands  under  water,  consent  to 
qualify  its  title  to  the  **  tide  way,"  so  that  it  could  thereafter  only  grant 
land  therein  to  the  persons  to  whom  it  could  g^rant  the  adjoining  lands 
imder  water.  In  the  absence  of  a  condition  in  the  act,  that  the  city 
should  not  dispose  of  that  which  it  then  owned  in  fee  simple,  to  whom 
and  upon  such  terms  as  it  might  think  proper,  no  such  condition  can  be 
implied. 

In  1837  said  city  granted  to  certain  persons  certain  water  lots ;  the  grant 
contained  a  reservation  of  annual  rent,  with  a  covenant  on  the  part  of 
the  grantees  to  pay,  and  a  condition  of  re-entry  for  non-payment 
thereof,  with  various  covenants  as  to  improvements ;  also  a  condition,  that 
if  at  any  time  thereafter  it  should  appear  that  the  grantees,  at  the  date 
of  the  conveyance,  were  not  seized  of  an  estate  in  fee  simple  of  the 
adjoining  lands  above  high  water  mark,  or  should  make  default  in  the 
performance  of  their  covenants,  *'  then  and  in  every  such  case,"  that 
the  grant  should  be  void,  and  the  grantees  might  **  forthwith  there- 
uponenter  into  and  »  *  »  be  seized  of  the  said  premises."  Heid^ 
(Earl,  J.,  dissenting,)  that  the  condition  last  mentioned  was  not  a 
condition  of  limitation  or  a  condition  precedent,  but  was  a  condition 
subsequent ;  that  the  grant  conveyed  a  present  estate  in  fee  eunple, 
although  the  grantees  had  in  fact  at  the  time  no  title  to  the  uplands ; 
said  estate  subject  to  be,  and  which  could  only  be  defeated  by  a 
subsequent  event,  i.  e.,  a  re-entry,  because  of  discovery  of  a  defect  in 
title,  or  default  in  the  performance  of  any  of  the  covenants ;  that  the 
condition  could  only  be  taken  advantage  of  by  the  grantor,  and  the 
right  of  re-entry  for  breach  thereof  was  not  assignable,  and  did  not 
pass  by  a  subsequent  conveyance  of  the  land  by  the  city,  in  hostility  to 
and  after  attempted  repudiation  of  the  original  grant ;  and  that  there- 
fore an  action  to  enforce  the  right  of  reentry  could  only  be  brought  in 
the  name  of  the  city. 

Also  held,  that  a  stipulation  in  the  grant,  that  it  was  not  to  be  taken  as  a 
covenant  of  warranty,  or  to  operate  fui'ther  than  to  pass  the  estate  of 
the  grantor,  did  not  show  an  intent  that  said  condition  should  be  pre- 
cedent. 

Also  lieldf  that  if  the  condition  should  be  interpreted  as  precedent,  and  if 
the  grantees  of  the  city  took  no  title  under  the  grant,  then,  at  least  as 
to  a  stranger  to  the  grant,  although  an  owner  of  the  adjoining  uplands. 
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the  statute  of  limitations  began  to  run  at  the  time  of  the  execution  of 
the  grant ;  that  the  possession  of  the  grantees  was  adverse,  and, 
continued  by  them  and  their  successors  in  interest  for  twenty  yeai-s, 
barred  a  re-entry;  and  that  the  statute  was  a  defense  to  an  action 
of  ejectment  brought  by  such  owner  claiming  title  to  the  land  under 
water,  by  virtue  of  a  subsequent  grant  from  the  city. 
Also  Jield,  that  a  deed  of  the  water  lots,  fW)m  one  claiming  under  such 
subsequent  grant  from  the  city,  executed  during  such  adverse  posses- 
sion, was  void  under  the  statute  (1  R.  S.,  734,  }  147),  declaring  void 
grants  of  lands  which  are  at  the  time  in  the  possession  of  a  person 
claiming  under  adverse  title. 

(Argued  April  9,  1877 ;  decided  September  18, 1877.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supe- 
rior Court  of  the  City  of  New  York,  affirming  a  judgment  in 
favor  of  defendants  entered  upon  a  verdict. 

This  was  an  action  of  ejectment  to  recover  possession  of 
certain  **  water  lots"  in  the  city  of  New  York,  on  the  wes-t 
side,  said  lots  being  partly  what  is  known  as  the  **  tide-way," 
i.  €,  land  lying  between  high  and  low  water  marks,  and  partly 
land  below  low  water  mark. 

Both  parties  claim  under  grants  from  the  city.  In  1837, 
the  city  of  New  York  granted  to  the  heirs  and  devisees  of 
Mary  Clarke,  who  claimed  title  under  her  will  to  the  adjoin- 
ing upland,  the  lots  in  question  with  others.  The  grant 
reserved  certain  specified  rents,  payable  annually  forever, 
which  rents  the  grantees  covenanted  and  agreed  to  pay. 
They  also  covenanted,  when  requested,  to  build  certain 
wharves  or  streets,  and  to  keep  them  m  repair,  the  city  to 
have  the  wharfage  therefrom.  The  grant  also  contained  the 
following  covenants  and  conditions: 

**  And  it  is  hereby  further  covenanted  and  agreed  by  and 
between  the  said  parties  to  these  presents,  and  the  true 
intent  and  meaning  thereof  is  hereby  declared  to  be,  that 
this  present  grant,  or  any  words,  matter  or  thing  in  the  same 
contained  shall  not  be  deemed,  construed  or  taken  to  be  a 
covenant  or  covenants  of  warranty  or  seizin  of  the  said  par- 
ties of  the  first  part,  or  their  successors,  nor  to  operate  fur- 
ther than  to  pass  the  estate,  right,  title  or  interest  they  have 
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or  may  lawfully  claim  by  virtue  of  their  several  charters  and 
various  acts  of  the  legislature  of  the  people  of  the  state  of 
New  York;  and  it  is  further  expressly  understood  and 
agreed,  and  these  presents  and  the  estate  hereby  granted  aro 
upon  this  express  condition,  that  if,  at  any  time  hereafter,  it 
shall  appear  that  the  said  parties  of  the  second  part  were  not, 
at  the  time  of  the  date  of  these  presents,  seized  of  a  good, 
sure,  absolute  and  indefeasible  estate  of  inheritance  in  fee 
simple  of,  in  and  to  the  lands  and  premises  on  the  easterly 
side  of  the  line  of  high  water,  and  adjoining  to  the  water  lot 
and  ground  imder  water  hereby  conveyed,  or  so  intended  to 
be;  or  if  the  said  parties  of  the  scoud  part,  their  heirs,  exec- 
utors, administrators  or  assigns  shall  make  default  in  the 
performance  of  any  or  either  of  the  covenants  above  con- 
tained on  their  part  and  behalf  to  be  observed,  performed, 
fulfilled  and  kept;  then,  and  in  every  such  case,  these  pres- 
ents, and  eveiy  article,  clause  and  thing  herein  contained, 
shall  be  absolutely  null  and  void,  and  the  said  parties  of  the 
first  part  and  their  successors  shall,  and  may  forthwith  there- 
upon enter  into  and  act  upon  the  said  premises  hereby 
granted,  and  shall  thereafter  be  seized  of  the  said  premises, 
with  the  appurtenances,  free,  clear  and  discharged  of  and 
from  any  claim,  right  or  pretence  of  claim  or  right,  of  the 
said  parties  of  the  second  part,  their  heirs  or  assigns,  any- 
thing  herein  contained  to  the  contrary  notwithstanding." 

The  grantees  did  not  in  fact  own.  the  upland,  and  after  a 
long  litigation  the  plaintiff  established  his  title  thereto. 
Thereupon  the  commissioners  of  the  sinking  fund  adopted 
resolutions,  by  their  terms  cancelling  so  much  of  said  grant 
as  covered  the  lots  in  question,  and  granting  plaintiff's  appli- 
cation for  a  conveyance  of  the  same  upon  payment  of  the 
back  rent,  and  in  November,  1859,  a  grant  was  executed 
by  the  city  to  plaintiff. 

The  upland  lots  were  bid  off  by  plaintiff  in  1844,  upon  a 
foreclosure  sale  ;  at  his  request  the  Master's  deed  was  execu- 
ted to  one  Suydam,   who  in  May,  1847,  conveyed  to  one 
Broadhead,  who  in  1848  conveyed  to  plaintiff. 
SiCKBLs.— Vol..  XXV.       89 
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The  devisees  of  Mrs.  Clarke,  the  grantees  in  the  first  con- 
veyance, immediately  after  they  received  the  grant  began 
filling  in,  they  constructed  bulkheads  and  streets,  and  in  1844 
conveyed  to  defendant  Remsen,  who  with  his  tenants  have 
been  in  possession  since. 

This  action  was  commenced  in  1860.  Further  facts  appear 
in  the  opinion. 

Charles  Jf.  DaCosta^  for  the  appellant.  The  terms  and  con- 
ditions of  the  grant  to  the  appellant's  predecessors  and  grant- 
ors were  conditions  precedent.  (  Tompkins  v.  Elliott^  5  Wend. , 
497;  Martin  v.  Balhu,  13  Barb.,  133;  UnderJall  v.  S.  (& 
W.  R.  R.  Co.,  20  id.,  456;  Parmeleev.  O.  &  S.  R.  R.  Co., 
3  Seld.,  414;  FiTday  v.  King,  3  Pet,  374;  4  Kent's  Com., 
125  M.  P.;  id.,  129;  Barrow  v.  Madan,  2  J.  R.,  148;  Jones 
v.  Barkley,  2  Doug.,  691;  Doe  v.  Scudamore,  2  B.  &  P., 
295;  Tawle  v.  Palmer,  1  Robt.,  468;  iVb«  v,  Belmont,  2 
Bosw.,  62,  63;  R.  R.  Co.  v.  Sckurmier,  7  Wal.,  272,  289.) 
If  these  conditions  are  not  conditions  precedent  they  consti- 
tute conditional  limitations.  (1  Black.  Com.,  155  m.  p.;  1 
Washb.  on  R.  E.,  457,  §  27;  1  Bac.  Abr.,  Tit.  Condition  H., 
403.)  A  patent  for  lands  issued  without  authority,  or  pro- 
hibited by  statute  may  be  attacked  collaterally  whenever  title 
is  claimed  thereunder.  (4  Abb.  N.  Y.  Dig.,  750  [note]; 
Terfy  v.  Megerle,  24  Cal.,  609;  Le  Blanc  v.  Ludrique,  14 
La.  An.,  772;  Gonzalus  v.  Hoover,  6  S.  &  R.,  118;  Ross  v. 
Barland,  1  Pit.,  655;  Stoddard  v.  Chambers,  2  How.,  284; 
Brawn  v.  Clements,  3  id.,  650;  Kisselly.  St.  L.  Pub,  Schools, 
18  id.,  19,  27;  Garland  y.  Winn,  20  id.,  8;  Gregg  y.  Tesson, 
1  Black.,  150;  Lindsey  v.  Hawes,  2  id.,  554;  State  of  Minn, 
V.  Bachelder,  1  Wal.,  109,  115;  Rector  v.  Ashley,  6  id., 
]42;  Pattei'son  v.  Winn,  11  Wheat,  380.)  The  grant  by 
the  city  was  not  a  conveyance.  (2  Washb.  on  R.  P.,  6;  Van 
Rensselaer  v.  Hays,  19  N.  Y.,  68;  Jackson  v.  Aldrith,  13  J. 
R.,  109;  Parmelee  v.  O.  (6  S.  R.  R.  Co,,  2  Seld.,  81;  Ris- 
ing v.  Stannard,  17  Mass.,  282,  286;  Ellisy.  Paige,  1  Pick., 
47.)     The  defense  of  the  statute  of  limitations  could  not  pre- 
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vail.  {Jackson  v.  HiU^  5  Wend.,  532;  LivingaUm  v.  Peru 
Iron  Co.,  9  id.,  511;  Butler  v.  Phelps,  17  id.,  642;  Hoyt  v. 
Dillon,  19  Barb.,  644;  Towley.  DoUm,  1  Robt.,  473;  Bur- 
hams  V.  Van  Zandt,  7  N.  Y.,  523;  Bedell  v.  Shaw,  59  id., 
46;  Sands  v.  Hughes,  53  id.,  287,  293;  7bu;fe  v,  /^m/^A,  2 
.Robt.,  489;  Code,  §§  78,  81.)  The  act  against  champerty 
could  not  be  invoked.  {Tattle  y,  Jackson,  6  Wend.,  213, 
224;  D-uax  v.  Thotme,  2  Barb.,  156,  158;  Hoyt  v.  Thonvp- 
son,  1  Seld.,  320,  345,  347.) 

David  Dudley  Field,  for  the  respondents.  Plaintiff  failed 
to  show  that  he  owned  the  two  lots  when  the  water  grant  to 
the  devisees  of  Clarke  was  made.  {Sinclair  v.  Jackson,  8 
Cow.,  543;  Cochran  v.  Vansurlay,  20  Wend.,  365;  William' 
son  V.  Field,  2  Sandf.  Ch.,  533;  Williamson  v.  Berry,  8 
How.  [U.  S.];  Williamson  v.  Suydam,  24  id.;  Towle  v. 
Forney,  14  N.  Y.,  423;  Clarke  v.  Davenport,  1  Bosw.,  95.) 
The  action  was  barred  by  the  statute  of  limitations.  {Sands 
V.  Hughes,  53  N.  Y.  287;  Bedell  \.  Shaw,  59  id.,  46;  Tyler 
V.  Heidom,  46  Barb.,  434.)  The  water  grant  under  which 
plaintiff  claimed  was  void  for  champerty.  {Sands  v.  Hughes, 
53  N.  Y.,  292.) 

Miller,  J.  The  controversy  in  regard  to  the  title  to  the 
upland  connected  with  the  water  lots,  which  are  the  subject 
of  litigation  in  this  case,  has  been  so  frequently  befoi'e  the 
courts  of  this  State  for  adjudication  that  it  is  too  late  at  this 
day  to  reconsider  and  review  the  grounds  upon  which  these 
decisions  are  bijsed.  The  doubts  which  may  have  existed 
heretofore  in  reference  to  the  appellant's  rights  in  this 
respect,  must  of  necessity  yield  to  the  numerous  decisions 
of  the  courts,  and  the  questions  involved,  and  which  have 
thus  been  solemnly  disposed  of,  must  be  considered  as  res 
adjudicata.  (Si*e  Cochran  v.  Van  Surlay,  20  Wend.,  365; 
Towle  V.  Fofimey,  14  N.  Y.,  423;  Williamson  v.  Moore, 
decided  April,  1862,  and  unreported;  Clarke  v.  Davenport, 
1  Bosw.,  96,  affirmed  in  this  court;  Suydam  v.  Williamson, 
24  How.  [U.  S.],  427.) 
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The  time  has  passed  for  a  re-«xaminatioD  of  these  ques- 
tions, and  whatever  views  may  have  been  entei-t^ned  origin- 
ally, must  yield  to  the  principle  of  stare  decisis,  which 
constitutes  one  of  the  strongest  safeguards  for  the  protection 
of  property  and  the  enfoix;ement  of  legal  rights.  We  are 
not,  therefore,  called  upon  to  re-examine  or  to  reconsider  tlie 
soundness  of  these  decisions,  and  we  are  bound  to  follow 
them  as  settled  law,  applicable  to  the  case  to  be  determined, 
and  as  entirely  controlling  and  decisive. 

We  pass  then  to  a  consideration  of  the  question  aiiaing 
under  the  grant  of  the  city  of  New  York  to  the  heirs  of 
Mary  Clarke  in  1827,  under  whom   the  defendants  claim 
title.     The   land   under   water   originally   belonged  to  the 
Crowa  of  Great  Briton,  and  passed  by  the  Revolution  to 
the  State  of  New  York.     The  portion  between  high  and  low 
water  mark,  known  as  the  tide-waj/,  was  granted  to  ihe  city 
by  the  early  charters  (Dougan  charter,  ^^  3  and  14;  Mont- 
gomerie  charter,  §  37),  and  the  corporation  have  an  absolute 
fee  in  the  soma     {Nbtt  v.  Thayer,  2  Bosw,,  61.)     It  neces- 
sarily  follows   that  the  city  had  a  perfect  right,  when  it 
granted  to  the  devisees  of  Clarke,  to  make  the  grant  of  their 
portion  of  the  land  in  fee  simple  absolute.     As  to  the  land 
outside  of  the  tide'icai/,  the  city  took  title  under  chapter  115 
of  the  laws  of  1807,  with  a  proviso  giving  the  pre-emptive 
right  to  tiie  owners  of  the  adjacent  land  in  all  grants  made 
by  the  corporation  of  lands  under  water  granted  by  said  act. 
The  claim  of  the  appellant's  counsel,  that  the  city  by  accept- 
ing the  grant  made  to  it  under  the  act  of  1807,  with  the 
proviso  thereto  annexed,  consented  to  qualify  its  absolute 
title  to  the  tide- way,  and  thereafter  could  grant  land  in  such 
tide-way  only  to  such  persons  to  whom  it  could  grant  the 
"  ing  on  the  west  of  the  tide-way,  is  not,  we  think, 
ipported.     No  such  condition  is  made  by  the  act 
1  to,  and  it  would  be  going  very  far  to  hold  that  such 
ition  could  become  a  part  of  the  grant,  without  an 
I  provision  to  that  effect.     The  Legiulatuie  left  it  to 
r  to  dispose  of  the  interests  mentioned  upon  the  jiro- 
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viso  referred  to;  but  it  enacted  no  conditioQ  that  it  should 
not  dispose  of  that  which  it  owned  in  fee  simple  upon  such 
terms  as  it  deemed  proper,  and  in  the  absence  of  any  such 
enactment,  such  a  condition  cannot  be  implied. 

The  grant  to  the  Clarke  heirs,  among  other  things,  con- 
tained a  condition,  upon  the  construction  of  which  the 
decision  of  this  case  very  much  depends,  to  which  we  shall 
hereafter  have  occasion  to  refer,  and  the  question  to  be 
determined  is,  as  to  the  effect  of  the  condition  in  the  grant 
in  question.  If  it  be  a  condition  precedent  the  grant  was 
void  at  the  beginning.  If  a  condition  subsequent,  it  could 
only  be  taken  advantage  of  aftei*wards  by  entry  in  accordance 
with  law.  It  therefore  becomes  an  important  subject  of 
inquiry  whether  the  condition  referred  to  was  a  condition 
precedent,  or  a  condition  subsequent.  ^^ 

Precedent  conditions  are  such  as  must  happen  or  be  per-  ^  ^ 

formed  before  the  estate  can  vest  or  be  enlarged  ;  subsequent  '    i 

are  such  as  by  the  failure  or  non-performance  of  which  an  ^^m 

estate,  already  vested,*  may  be  defeated.  (2  Black.  Com., 
154;  4  Kent,  125.) 

Where  there  is  a  condition  precedent,  the  land  is  conveyed 
upon  condition  that  the  grantee  do,  or  abstain  from  doing 
something,  or  that  something  has  happened  or  failed  to  hap- 
pen, before  the  vesting  of  the  estate.  (1  Shep.  Touch.,  121, 
et  seq.)  In  case  of  a  condition  subsequent,  the  estate  becomes 
divested  and  ceases,  and  a  right  of  re-entry  arises  upon  the 
happening  of  the  event  provided  for  in  the  condition. 
Having  in  view  these  general  rules,  the  question  arises 
whether  the  estate  granted  by  the  grant,  under  which  the 
defendant  claims  title,  became  vested  at  the  time  of  the 
grant,  or  the  vesting  of  the  same  in  the  grantees  was  deferred 
until  the  event  coiLstitutiug  the  condition  occurred  and  was 
divested  by  the  hapi>ening  of  such  event.  The  grant  under 
which  the  defendant  claimed,  conveyed  in  fee  simple  the  land 
under  water  therein  descril>ed,  of  which  the  land  in  contro- 
versy formed  a  portion.  The  grantees  therein  agreed  to  pay 
certain  quit-rents  annually,  and  to  make  and  keep  in  repair 
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certain  streets,  and  the  deed  contained  a  covenant  by  the 
grantors  to  permit  the  grantees  to  collect  wharfage.  Then 
followed  the  clause  containing  the  condition  now  to  be  inter- 
preted, which  pro^dded  that  **if  at  any  time  hereafter  it 
shall  appear"  that  the  grantees  at  the  date  of  the  conveyance 
were  not  seized  of  an  estate  in  fee  simple  of  the  premises  on 
the  easterly  side  of  high  water,  and  adjoining  to  the  water 
lot  conveyed,  or  should  make  default  in  the  performance  of 
their  covenants,  that  **then  and  in  every  such  case"  the 
grant  should  be  void,  and  the  grantors  might  "forthwith 
thereupon  be  seized  "  of  the  same. 

The  grant  most  manifestly  conveyed  a  present  estate  in 
fee  simple  which  was  liable  to  be  defeated  by  a  subsequent 
event,  but  which  until  that  event  occurred  was  vested  in  the 
gi*antees«  The  grantors  evidently  intended  to  pass,  and  did 
actually  convey  a  title  which  was  effective,  until  something 
transpired  to  disturb  it.  Until  then,  and  not  before,  the 
grantees  were  to  be  seized.  The  grantees  took  possession, 
made  improvements,  and  paid  or  were' liable  to  pay  rent,  and 
when  it  appeared  thereafter  that  the  title  failed,  or  when  any 
default  was  made  in  the  performance  of  any  or  either  of  the 
covenants  contained  in  the  grant,  then^  and  not  before,  the 
grant  became  void,  and  the  right  to  re-enter  was  in  force. 
It  caimot  be  seriously  contended  that  the  non-performance 
of  either  of  the  conditions  in  relation  to  the  covenants  would 
be  a  breach  of  a  condition  precedent. 

The  same  thing  was  to  be  done  at  a  future  period  of  time 
in  relation  to  each  of  these  covenants  before  any  right  to 
re-enter  existed,  and  it  is  verj'  clear  that  this  was  to  be  sub- 
sequent to  the  period  when  the  grantees  were  first  seized. 
The  condition  as  to  the  failure  of  title  is  connected  with  and 
constitutes  a  material  portion  of  the  covenants  referred  to, 
and  all  of  these  are  controlled  by  the  language  employed 
previously,  which  clearly  has  in  view  a  future  occurrence;  a 
time  thereafter  when  it  appeared  that  the  grantees  were  not 
seized,  or  that  they  made  default.  It  wivs  then^  and  not 
before,  that  the  condition  was  broken,  and  the  gi*antees  had 
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a  right  to  enter  and  became  thereafter  seized  as  provided 
for.  The  condition  which  relates  to  a  failure  of  title  and 
.  the  forfeiture  are  coupled  together,  and  precede  the  words 
^'  then  and  in  every  such  case,"  and  the  phraseology  employed 
evidently  relates  back  to  all  which  precedes  it. 

No  precise  technical  words  are  required  to  constitute  a 
condition  precedent  oi*  subsequent,  and  the  construction,  if 
such  a  condition  must  always  be  founded  upon  the  intention 
of  the  parties.  (3  Cruise  Digest,  448,  title  32,  chap.  24, 
§  7;  id.,  tit  13,  chap.  1,  §  10;  Blacksmith  v.  FeUowa^  3 
Seld.,  401;  UnderhiU  v.  8ar.  <&  Wash.  B.  B.  Oo.,  20  Barb., 
455;  Spaulding  v.  BaUenbeck,  39  id.,  79,  87.)  Even  when 
the  act  does  not  necessarily  precede  the  vesting  of  the  estate, 
but  may  accompany  or  follow  it,  if  the  act  may  as  well  be 
done  afterwards  as  before  the  vesting  of  the  estate,  the  con« 
dition  is  subsequent.  {Martin  v.  Ballou,  13  Barb.,  133.) 
The  intent  of  the  parties  in  the  grant  is  quite  apparent 
Large  expensed  were  to  be  incurred  by  the  grantees  for  the 
building  and  improvement  of  the  streets  therein  named. 
Large  spaces  between  these  streets  were  to  be  filled  up  at  a 
heavy  outlay,  and  rents  were  to  be  paid  annually.  The 
improvements  mentioned  were  also  essential  in  order  that 
the  benefits  to  be  derived  from  the  grant  might  be  realized. 
It  is  not  reasonable  to  suppose  that  all  these  things  were  to 
be  done  without  a  pailicle  of  title  or  right  being  vested  in 
the  grantees.  When  they  received  the  grant  they  had  a 
right  to  assume,  and  it  was  clearly  intended,  that  they  should 
be  seized  of  an  estate.  While  they  incurred  the  hazard  of 
its  being  defeated  by  a  re-entry  under  the  covenant,  they  had 
strong  ground  to  assume  that  no  such  entry  would  be  estab- 
lished without  some  legal  proceeding  by  the  grantor.  The 
stipulation  that  the  grant  was  not  to  be  taken  as  a  covenant 
of  warranty,  nor  to  operate  further  than  to  pass  the  estate 
of  the  grantore,  does  not  show  that  the  intention  of  the  par- 
ties was  that  the  conditions  should  be  precedent,  but  would 
seem  to  have  been  inserted  by  way  of  extreme  caution,  and 
so  avoid  liability  for  a  failure  of  title.     It  could  not  affect 
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the  claim  of  a  riparian  owner  or  a  grantee,  and  evidently 
was  solely  for  the  protection  of  the  gmntor. 

It  is  insisted  that,  if  the  conditions  referred  to  are  not  con- 
ditions pi-ecedent,  they  constitute  conditional  limitations. 
We  think  that  this  position  is  not  maintainable,  and  that  the 
conditions  in  this  grant  are  not  brought  within  the  de&iition 
of  this  term.  The  estate  is  not  confined  or  limited  to  any 
particular  contingency,  but  is  absolute,  unless  there  is  a  fail- 
ure of  title  in  the  grantees  to  the  upland,  in  which  event  a 
right  of  re-entry  is  given.  To  constitute  a  conditional  lim- 
itation, the  limitation  must  be  over  to  a  third  person,  which 
is  not  this  case  (4  Kent  Com.,  126,  127),  or  when,  as  in  the 
case  stated  in  2  Black.  Com.,  155,  land  is  granted  to  a  man 
so  long  as  he  is  parson  of  Dale,  or  while  he  continues 
unmarried,  or  until,  out  of  the  rents  and  profits,  he  shall 
make  five  himdred  pounds,  and  the  like.  The  condition  in 
question  does  not  come  within  any  such  rule,  and  cannot, 
under  any  aspect  in  which  it  can  be  considered,  be  regarded 
aj3  a  conditional  limitation.  (See  1  Brown  k  Iladley's  Com., 
[Wait's  Ed.],  603.) 

If  the  condition  was  a  condition  subsequent  then  it  can 
only  be  taken  advantage  of  by  a  re-ej|^try  by  the  grantors. 
A.nd  upon  its  determination  the  interest  of  the  grantor  and 
his  representatives  becomes  a  mere  possibility  of  a  reversion, 
incapable  of  being  assigned.  {Nicoll  v.  i\r.  Y  i&  E.  R.  li. 
Co.y  12  N.  Y.,  121.)  A  right  of  re-entry  for  a  breach  o''  a 
condition  subsequent  does  not  pass  by  a  conveyance  of  the 
land,  and  until  there  is  a  re-entry  by  the  grantor  or  his 
heirs,  or  the  successors  of  the  grantor  for  a  breach  of  the 
condition.  The  estate  is  not  forfeited,  but  remains  unim- 
paired in  the  grantee.  A  mere  stranger  cannot  take  advantage 
of  it.  (Ibid. ;  Schulenberg  v.  Hannman^  21  Wall.,  63 ; 
Fonda  v.  Sage,  46  Rarb.,  109;  Underhill  v.  8.  (&  W.  R.  li. 
Co.,  20  Barb.,  455;  4  Kent,  127;  Hoi/t  v.  Dillon,  19  Barb,, 
644-651.) 

In  the  last  case  cited  it  is  laid  down  by  Brown,  J.,  that  a 
right  of  entry  was  not  assignable,  because  as  was  said,  **  under 
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color  thereof  pretended  titles  might  be  granted  to  great 
men,  where  by  right  might  be  trodden  down  and  the  weak 
oppressed,"  and  here  was  the  origin  of  the  rule  embodied  in 
our  written  law,     (1  R.  S.,  739,  §  147.) 

In  Greenleaf 's  Cruise  on  Real  Prnperty  (Vol.  1,  tit.  13, 
chap.  1,  ^  15),  the  reason  of  the  rule  of  the  common  law 
that  the  estate  is  not  defeated,  although  the  condition  be 
broken  until  entry  by  the  grantor  or  his  heirs,  is  stated  to 
be,  that  it  is  a  maxim  of  law  that  *'  nothing  which  lies  in 
action,  entry,  or  re-entry,  can  be  granted  over  in  order  to 
discourage  maintenance.''  There  is  no  interest  to  assign 
before  the  breach,  and  after  that  the  right  of  entry,  as  we 
have  seen,  is  not  capable  of  being  transferred.  There  is  no 
expression  in  the  language  of  the  re-entry  clause,  which 
excepts  this  provision  from  the  general  rules  which  apply  to 
similar  cascQ,  and  the  use  of  the  words  *'  enter  into  and  act 
upon  said  premises,"  evidently  mean  an  entry  by  action 
according  to  law.  There  must  first  be  a  lawful  entry,  and 
afterwards  such  action  in  regard  to  the  premises  as  the 
grantors  would  be  authorized  to  take.  The  entiy  is  the 
main  purpose,  and  had  it  been  intended  that  a  I'esolution  of 
the  constituted  authorities  of  the  city  of  New  York,  or  any 
other  proceeding  on  their  part  should  be  substituted  for  an 
actual  entry  according  to  law,  a  failure  to  make  such  pro- 
vision is  a  complete  answer  to  the  position  that  no  entry  was 
required.  The  language  employed  does  not  reserve  any 
authority  in  the  conunissioners  of  the  sinking  fund,  which 
sanctions  a  revocation  of  the  grant  otherwise  than  by  a  re-en- 
try, as  the  condition  expi'essly  provides,  and  as  the  law 
requires,  even  if  such  a  power  couid  be  conferred  under  any 
circumstances. 

When  the  gitmtees  took  title  it  is  fair  to  assume  that  they 
would  never  have  subjected  themselves  to  the  expense  and 
burden  imposed  except  upon  a  settled  conviction  that  they 
became  seized  of  an  existing  title  from  the  grantors. 

It  follows  that  the  action  tp  enforce  the  right  of  re-entry 
should  have  been  brought  by  and  in  the  name  of  the  city  of 
SiCKBLS. — ^VoL.  XXV.         40 
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New  York,  and  the  plaintiff  occupying  tb©  position  of  a  mere 
assignee  of  the  right  of  re-entry  is  not  in  a  situation  to  main- 
tain or  assert  any  such  right,  or  any  claim  in  this  acti<Hi.  (See 
Sc/iulenberg  v.  Han-tman,  gupra.) 

The  acts  of  tlie  commissioDers  of  the  sinking  fund  cancel- 
ing so  much  of  the  grant  to  the  heirs  of  Mary  Clarke  as 
embi-ace<l  the  land  under  water  in  front  of  the  lands  and 
premises  of  the  appellant  were  therefore  c^  no  avail;  conferred 
no  title  and  were  not  an  exercise  of  governmental  function 
within  the  scope  of  its  powci'S  authorized  by  law. 

It  is  urged  that  the  grant  from  the  city  under  which  the 

defendants  claim,  was  not  a  conveyance,  but  a  lease  with  a 

perpetual  rent  reserved  by  the  deed.    That  the  grant  last 

made  was  an  exercise  of  an  ownership  inconsistent  with  the 

nature  of  the  estate  in  the  heirs  of  Mary  Clarke;  that  when 

opposed  to  the  plaintiff's  grant  it  was  a  nultity,  and  was 

avoided  thereby,  and  no  rent  having  been  paid  there  was  a 

breach  of  the  conditions  contained  in  the  grant,  and  the 

grantees  and  those  claiming  imder  them  were  simply  tenants 

at  will,  and  to  determine  this  tenancy  no  formal  entry  was 

required,  and  the  grant  was  terminated  and  ended  by  the 

feofilmeiit  made  by  the  city  to  the  plaintiff.     We  are  unable 

to  sec  how  a  grantor  could  revoke  a  grant  without  a  formal 

entry,  and  without  any  notice  to  the  grantee.     As  already 

is  aptmrent,  such  entry  was  essential,  and  the  position  taken 

does  not  rest  upon  any  valid  legal  ground.     Conceding, 

however,  that  the  principle  laid  down  can  be  invoked  in  any 

e,  or  that  it  is  well  founded,  the  answer  to  the  posi- 

First.  That  the  conveyance  is  not  a  lease  but  a 

It,  contains  no  words  of  demise,  but  it  grants,  bar- 

ells,   aliens,    releases,    conveys  and  confirms,  and 

y  provides  that  an  entry  is  essential  to  render  the 

II  and  void.     Second.  There  was  no  direct  pixraf  that 

was  not  paid.    The  proceedings  of  the  commissioners 

inking  fund  are  relied  upon  as  well  as  the  recital  in 

it  of  the  city  to  the  plaintiff,  that  the  plaintiff  has 

)  arrears  of  rent,  for  this  purpose.     These  were  but 
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the  acts  of  the  plaintiff's  grantore,  the  parties  from  whom  he 
derives  title,  and  are  but  declarations  in  their  own  form, 
which  are  insufficient  evidence  to  establish  the  non-payment 
of  rent. 

If  the  defendants,  as  gi'antees  of  the  city,  can  be  regarded 
as  taking  no  title  whatever  under  the  gi-ant,  then  they  have 
a  complete  defense  by  reason  of  an  uninterrupted  possession 
^y  themselves,  and  by  those  under  whom  they  acquired  title 
of  the  upland  of  over  twenty  years  before  suit  brought 
under  a  claim  of  title.  There  is  no  ground  for  the  assump- 
tion that  by  reason  of  the  relations  existing  between  the 
grantors  and  the  grantees,  that  there  could  be  no  adverse 
possession.  The  question  whether  an  adverse  possession 
could  exist  in  favor  of  the  original  grantees  against  an 
entry  of  the  grantors  for  a  breach  of  the  condition  of  the 
grant,  is  quite  different  from  that  between  the  grantees  and 
an  entire  stranger  to  such  grantees.  There  is  a  distinction 
between  an  advei*se  |X)ssession  to  bar  an  addition  and  one  to 
defeat  a  deed  for  champerty.  In  the  former  case,  according 
to  the  statute  of  limitations,  the  plaintiff,  his  ancestor,  pred- 
ecessor, or  grantee,  must  be  seized  or  possessed  within  twenty 
years  before  the  commencement  of  the  action  (Code,  §§78 
and  79),  and  the  action  must  be  commenced  within  one  year 
after  the  making  of  an  entry  and  within  twenty  years  from 
the  time  when  the  right  to  make  such  entry  accrued.  (Id., 
§  80.)  If  the  condition  in  the  grant  of  the  city,-  under  which 
the  defendants  claim,  was  subsequent,  then,  as  we  have  seen, 
the  defendants  had  a  complete  defense,  independent  of  the 
statute  of  limitations.  But  even  if  it  was  otherwise,  it  would, 
at  least,  be  questionable  whether  the  statute  would  not  com- 
mence to  run  from  the  time  that  the  city  had  information 
that  the  grantees  had  no  title  to  the  upland.  But,  suppos- 
ing that  it  was  a  condition  precedent,  and  no  estate  was 
conveyed  by  the  grant  of  the  city,  its  right  to  enter  and 
maintain  the  action  became  complete,  and  the  possession  of 
the  grantees  claiming  title  under  an  instrument  began  at  the 
verj^  moment  the  grant  was  executed. 
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From  this  time  the  statute  began  to  run,  and  twenty-three 
years  has  passed  from  that  time  to  the  time  of  bringing  the 
action,  not  by  the  city,  nor  by  a  reversioner,  but  by  the  plain- 
tiff, an  entire  stranger  to  the  first  grant.  The  city  had  title 
to  the  property,  and  a  right  to  convey  the  same  under  cer- 
tain restiictions.  As  to  all  but  the  tide-way,  the  owner  of 
the  upland  had  a  pre-emptive  right,  and  in  reference  to  that, 
the  fee  was  in  the  city.  And  such  pre-emptive  right  was 
not  an  absolute  legal  right  to  a  conveyance,  but  an  equitable 
claim  to  acquire  title  upon  such  terms  as  the  city  authorities 
nyght  impose.  The  city  was  under  no  obligation  to  confer 
title,  except  upon  its  own  terms,  and  the  owner  of  the 
upland  was  not  bound  to  take  a  grant  upon  these  conditions. 
He  might  be  unwilling  or  unable  to  incur  the  large  expendi- 
tures which  would  be  exacted,  or  to  pay  what  was  demanded 
of  him.  His  right  to  acquire  title  was  uncertain  and  con- 
tingent, and  might  never  be  consummated. 

The  bar  of  the  statute  is  therefore  far  stronger  as  to  a 
strange^  than  against  the  city.  In  fact,  when  the  grant  was 
made  to  the  Clarke  heirs  in  1837,  they  took  possession  of  the 
land,  as  the  testimony  shows,  and  began  to  fill  up  the  lots, 
and  have  continued  to  possess  and  exercise  acts  of  ownership 
over  the  same  ever  since.  They  acquired  the  right  from  the 
city  by  reason  of  their  alleged  title  to  the  upland.  This  title 
was  hostile  in  its  inception  to  the  title  of  the  plaintiffs.  To 
constitute  an  adverse  possession,  an  entry  under  color  or 
claim  of  title  is  sufficient,  although  it  turns  out  afterwards 
that  the  title  was  in  another.  {Northrop  v.  Wright^  7  Hill, 
476.)  It  is  not  necessary  that  there  should  be  a  rightful 
title,  and  oply  a  color  or  claim  of  title  is  required,  and  if  the 
entry  is  under  even  a  color  of  title,  the  possession  will  be 
adverse,  however  groundless  the  title.  {Sands  v.  Hughes^ 
53  N.  Y.,  296,  and  cases  cited.)  Here  the  claim  was  under 
a  specific  title  to  the  upland,  with  proof  sufficient  to  author- 
ize a  conclusion  of  possession  of  over  twenty  years  by  the 
gi*antor  of  the  defendants,  the  Clarke  heirs,  and  the  defend- 
ants themselves.     This  was  sufficient  to  bar  an  entry,  and  to 
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entitle  the  grantees  to  hold  the  land  against  the  ivhole  world. 
As  against  the  plaintiff,  the  statute  began  to  run  when  the 
Clarke  heirs  acquired  title  as  ownera  of  the  upland  and  took 
possession  in  1837. 

It  is  claimed  that  the  evidence  of  the  plaintiff  shows  that, 
at  the  time  of  the  purchase  by  him  of  the  upland,  the  same 
was  vacant  and  unoccupied.  The  answer  to  this  position  is, 
that  the  testimony  b^  no  means  establishes  this  fact,  and  the 
evidence  upon  the  whole  shows  that  immediately  after  the 
grant  of  1837,  contractora  employed  by  the  grantees  com- 
menced work,  and  the  same  was  continued  for  some  time. 
As  the  case  stood,  there  was  sufficient  to  warrant  the  con- 
clusion that  the  defendants  and  their  grantees  took  and  held 
possession  continuously  since  1837. 

If  the  plaintiffs  had  claimed  that  there  was  any  question  of 
dispute  in  this  respect,  they  should  have  requested  the  judge 
on  the  trial  to  submit  the  same  to  the  juiy,  which  was  not 
done..  In  view  of  all  the  facts,  the  statute  of  limitations  was^ 
I  think,  a  complete  defense  to  the  plaintiff's  action. 

There  is  another  difficulty  in  the  way  of  sustaining  the 
plaintiff's  title  to  the  lots  in  question  which  camiot  be  over- 
come. At  the-  time  when  the  water  grant  was  made  to  the 
Clarke  heirs  or  devisees,  and  the  proof  shows  as  we  have 
seen,  and  it  must  be  assumed  that  they  were  in  possession 
of  the  upland.  The  title  conveyed  to  them  was  based  upon 
this  assumption,  and  no  grant  would  have  been  made  unless 
this  important  fact  existed.  If  such  was  the  case,  then  from 
the  time  of  the  grant  to  the  Clarke  heira  in  1837,  until  the 
recovery  of  a  judgment  in  1856,  and  another  in  1857,  under 
which  the  plaintiff  was  put  in  possession  of  the  two  upland 
lots,  the  devisees  of  Clarke  were  in  possession  of  the  upland 
lots,  claiming  to  hold  adversely.  The  statute  (1  R.  S.,  739, 
§  147)  declares  that  **  every  grant  of  lands  shall  be  absolutely 
void  if,  at  the  time  of  the  delivery  thereof,  such  lands  shall 
be  in  the  actual  possession  of  a  person  claiming  under  a  title 
adverse  to  that  of  the  grantor." 

The  deed  from  the  Master  in  chanceiy  to  Suydam  being 
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made  under  a  judicial  decree,  on  this  account  uiay  be  enti- 
tled to  protection.  But  the  conveyance  from  Suydam  to 
Broadhead,  and  from  Broadhead  to  Towle,  are  not  embraced 
within  this  rule,  and  hence  both  of  them  are  void.  If  it  be 
claimed  that  the  conveyance  from  Suydam  to  Broadhead 
was  a  mortgage,  or  an  instrument  of  that  character,  and 
hence  within  the  exception  contained  in  §  148,  1  R.  S.,  739, 
the  answer  is,  that  it  is  not  within  the  section  last  referred 
to,  as  is  manifest  from  its  phraseology,  which  is  as  follows: 
**  But  every  person  who,  having  a  just  title  to  lands,  of 
which  there  shall  be  an  adverse  possession,  may  execute  a 
moi-tgage  on  such  lands,  and  such  mortgage  is  duly  recorded, 
shall  bind  the  lands  from  the  time  the  possession  thereof 
shall  be  recovered  by  the  mortgagee,  or  his  representatives." 

This  has  relation  to  mortgages  in  terms,  and  which  are 
put  on  record  as  such,  and  not  to  a  conveyance  absolute  on 
its  face.  But  even  if  any  ground  exists  for  claiming  that 
the  deed  from  Suydam  to  Broadhead  was  a  mortgage,  the 
deed  from  Broadhead  to  Towle  was  not  a  mortgage,  nor  m 
the  nature  of  a  mortgage,  and  the  most  which  can  be  claimed 
for  it  is,  that  it  was  a  conveyance  by  the  mortgagor  to  the 
mortgagee,  which  it  is  clear  was  not  within  the  section  last 
cited.  It  would  be  an  evasion  and  a  vix^tual  repeal  of  §  147, 
to  hold  that  these  conveyances  were  not  within  its  terms, 
and  entirely  defeat  the  object  which  was  intended  by  the 
law-makers  to  keep  the  title  and  possession  in  harmony  and 
to  prohibit  a  conveyance  of  the  one  unless  the  other  accom- 
panied it. 

The  water  grant  to  Towle,  which  was  executed  in  1859, 
and  under  which  the  plaintiflf  claims,  was  also  void  for  cham- 
perty as  against  the  defendant  Remsen,  who  had  received  a 
conveyance  of  the  lots  in  1844,  and  with  his  tenants  claimed 
to  hold  adversely.  The  question  as  to  the  eflfect  of  such  a 
conveyance  is  fully  considered  in  Sands  v.  Hughes  (supra), 
and  further  comment  is  not  required. 

I  do  not  undei*stand  that  the  distinct  point  is  taken  by  the 
appellant's  counsel  that  the  plaintiff  stands  m  the  position  of 
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a  grautee  of  the  premises,  or  as  an  assignee  of  the  lessor  of  a 
demise  imcler  the  provisions  of  1  R.  S.,  747,  §  23.  In  that 
point  of  view  it  would  seem  to  be  unnecessary  to  examine 
and  consider  a  question  in  regard  to  which  no  light  has  been 
furnished  upon  the  argument. 

Assuming,  however,  that  the  point  is  now  raised,  we  are 
unable  to  discover  that  the  plaintiff  can  maintain  this  action 
upon  any  such  gromid.  He  is  not  a  grantee  of  the  demised 
premises  of  the  original  grantor;  nor  an  assignee  of  the 
d3mise,  within  the  provisions  of  the  statute  referred  to, 
which  was  design  jd  t  j  apply  to  leases  which  passed  and  were 
transferred  by  actual  assignment  or  grant  from  the  original 
lessor  to  a  thii*d  person.  No  assignment  of  the  grant  has 
ever  been  made.  On  the  conti'ary,  the  original  grant  has 
been  repudiated  and  attempted  to  be  set  at  naught,  as  void 
and  of  no  effect,  by  the  original  grantors,  and  the  grant 
under  which  the  plaintiff  claims  was  contrary  to  and  in  direct 
opposition  to  the  prior  grant. 

To  entitle  an  assignee  of  a  lessor  to  the  benefit  of  an 
assignment  of  a  lease,  the  assignment  must  be  absolute,  full, 
and  unconditional.  The  assignee  of  a  lessee  is  only  liable 
for  rent  to  the  lessor  when  the  entire  term  is  transferred  to  the 
assignee.  {Davis  v.  Morris^  36  N.  Y.,  569,  575;  Van  Mena- 
selaer  v.  Gallup^  5  Denio,  460 ;  Eaton  v.  Jaques^  2  Doug., 
459.)  The  same  rule  should  apply  to  the  assignee  of  a  les- 
sor, and  unless  he  has  title  to  all  the  rights  of  the  lessee  he 
cannot  be  said  to  occupy  his  place.     The  instrument  under 

Y  which  the  plaintiff  claims,  confers  no  such  title,  as  it  trans- 

ferred no  rights  whatever  under  the  first  grant,  but  expressly 
assumed  to  disregard  the  same.  Clearly,  this  is  not  such  a 
transfer  as  the  statute  contemplates,  and  is  not  within  its, 
provisions  or  its  spirit.  By  section  23,  above  referred  to, 
the  grantees  or  assignees  **  shall  have  the  same  remedies  by 
entry,  action,  distress,  or  otherwise,  for  the  non-performance 
•  of  any  agreement  contained  in  the  lease  so  assigned,  or  for 

the  recovery  of  rent,  *    *    *    as  their  grantor  or  lessor  had 

j  or  might  have  had  if  such  reversion  had  remained  in  such 
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lessor  or  grantor."  Now  it  is  plain  that  the  plaintiff  does 
dot  seek  any  remedy  under  the  gi-aut,  and  claims  none,  as  is 
usual  in  such  cases,  in  his  complaint;  but  biings  this  action 
on  the  hypothesis  that  the  grant  was  void,  and  has  been 
annulled.  The  action  is  based  upon  a  proceeding  in  opposi- 
tion to  the  grant,  and  no  claim  whatever  is  made  under  or 
in  pursuance  of  the  same.  To  hold  that  the  plaintiff  was  in 
the  same  position  as  the  ordinary  assignee  of  a  lease  from 
the  lessor,  would  be  an  entire  contradiction  of  the  ground 
assumed  and  the  theory  of  the  plaintiff's  case. 

It  is  a  complete  answer  to  the  right  of  the  plaintiff  to 
claim  as  grantee  or  assignee,  that  at  a  meeting  of  the  com- 
missioners of  the  sinking  fund,  it  was  resolved  that  the  grant 
to  Clarke  and  others  of  the  premises  in  dispute  under  which 
the  defendants  claimed,  '^  be  and  the  same  hereby  is  canceled," 
and  subsequently  a  resolution  was  passed  that  the  application 
of  Towle  for  the  land  in  question  be  gvanted,  and  a  release 
of  the  same  afterwards  executed  by  the  city  authorities  to 
him.  These  acts  show  already  that  the  claim  of  the  plaintiff 
does  not  rest  upon  his  right,  as  assignee,  or  grantee,  by  virtue 
of  the  first  grant,  but  upon  the  independent  action  of  the  city 
officials  in  direct  and  opeo  hostility  to  the  same,  and  he  can- 
not therefore  claim  any  right  by  virtue  of  the  grant  to  the 
Clarke  heirs.  He  cannot  be  allowed  to  insist  that  the  first 
grant  is  operative  for  the  purpose  of  defeating  the  defendant's 
title,  and  at  the  same  time  that  it  was  null  and  void.  (See 
Sands  v.  Hughes^  sitpra). 

The  case  was  properly  disposed  of  upon  the  trial,  and  the 
judgment  must  be  affirmed. 

r  Earl,  J.  (dissenting.)  In  1837,  the  city  of  New  York 
granted  to  certain  persons  the  water  lots  on  the  west  side  of 
the  city,  now  in  controversy,  upon  the  claims  by  them  that 
they  owned  the  adjacent  upland  lots.  The  grant  was  a  lease 
in  fee,  reserving  rent  payable  annually  forever,  and  it  con- 
tained a  covenant  to  pay  the  rent,  and  a  condition  of  re-en- 
try for  non-payment  thereof.     It  also  contained  a  covenant 
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upon  i-equest  of  the  city  to  build  certain  whiU'ves  and  strecta 
along  }uid  thix>iigh  the  pi'emifies  granted,  and  it  was  aLdO 
agi'eed  and  declared  thivt  '^thcdc  presents  and  the  estate 
hereby  granted  aiis  upon  ^his  expi'e?^  condition,  that  if,  at 
any  time  hereafter,  it  &lml\  appear  that  the  said  i>ai'tie8  of 
the  second  part  wei*c  not,  at  the  time  of  the  date  of  these 
presents,  seized  of  a  gooil,  siu*e,  absohite,  and  indefeasible 
estate  of  inheritance  in  fee  simple  of,  in,  and  to  the  lands 
and  pi'emifies  on  the  easterly  side  of  the  line  of  high  water, 
and  adjoining  to  the  water  lot  and  ground  under  water 
hereby  conveyed,  or  so  intended  to  be,  or  if  the  said  parties 
of  the  second  part,  their  heirs,  exccutore,  administi*atoi's  or 
assigns,  shall  make  default  in  the  performance  of  any  or 
either  of  the  covenants  a1>ove  contained  on  their  part  and. 
behalf  to  be  observed,  i^erfonned,  fulfilled,  and  kept,  then,, 
and  in  every  such  case,  these  pi*escnts  and  eveiy  article, 
claim,  and  thing  herein  contained,  shall  be  al>sohitely  null 
and  void,  and  the  said  parties  of  the  iiiist  part,  and  their  sue- 
cessoi's,  shall  and  may  foilhwith,  thereupon,  enter  into  and 
act  upon  the  said  pi^emises  hereby  granted  and  shall  there- 
after be  seized  of  the  said  premises." 

Subsequently,  prior  to  1859,  the  plaintiff,  after  a  long 
litigation  established  his  title  to  the  upland  lots,  and  it 
appeared  that  the  grantees  in  the  above  mentioned  grant 
from  the  city  did  not,  at  the  date  of  such  grant,  own  such, 
lots.  The  plaintiff  then  applied  to  the  city  for  a  grant  of 
the  water  lots,  and  the  city  canceled  the  prior  grant  and 
granted  the  same  lots  to  the  plaintiff.  The  plaintiff  claims, 
the  premises  in  controversy  by  virtue  of  this  grant  to  him 
and  the  defendants  claim  them  by  virtue  of  the  prior  grant,, 
and  also  upon  the  ground  of  adverse  possession. 

That  the  grantees  in  the  first  gi*ant  from  the  city  did  not. 
at  the  date  of  their  grant  own  the  upland  lots,  and  that  the 
plaintiff  has  a  regular  chiim  of  title  to  them  has  been  too 
thoi-oughly  adjudicated  to  be  an  open  question.  {Cochran  v. 
Van  Surlay,  20  Wend.,  865;  Taivie  v.  Forney,  14  N.  Y., 
423;  Suydam  Y.WiUtamson,  24  How.  [U.  S.],  427;  Clarke 
SicKBLs.— Vol.  XXV.       41 
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V.  Daoenport,  1  Bosw. ,  96;  affii-med  in  this  court     WUUam- 
WH  V.  Moon,  decided  in  this  coui-t,  Api-il  Term,  1862.) 

The  first  qoestioa  to  be  considered  is  whether  the  conditicHi 
above  recited,  contained  in  the  first  grant  from  the  city,  was 
»  condition  precedent  or  a  condition  subsequent.  If  it  was 
B  condition  precedent  the  gi-ant  vested  no  title  in  the  grantees. 
No  particular  words  are  necessary  to  constitute  a  condi- 
tion precedent  or  subsequent  Whether  a  condition  in  a 
grant  shall  be  held  to  be  one  or  the  other  depends  upon  the 
intention  of  the  parties,  and  that  intention  is  to  be  sought  in 
the  language  used,  construed  and  interpreted  in  the  light  of 
all  the  circumstances  sun-ounding  the  execution  of  the  grant. 
(4  Kent  Com.,  125;  2  Wash,  on  Real  Estate  [3  ed.],  5j 
Ban'uao  v.  Madan,  2  Jolui.,  148;  Fiiilay  v.  King's  Lessee, 
3  Peters,  374 ;  Jones  v.  Barkletj,  2  Doug.,  691 ;  Doe  v. 
Scudamore,  2  Boa.  and  Pull.,  295.)  It  is  not  always  easy 
to  determine  whether  a  condition  is  precedent  or  subsequent 
One  general  rule  will  however  solve  most  cases :  If  Uie  thing 
conditioned  is  to  exist  or  happen  before  the  estate  is  to  vest, 
the  condition  is  precedent ;  if  after,  it  is  subsequent. 

I  think  it  was  clearly  intended  that  the  estute  should  not 
vest  unless  the  gmntees  owned  the  upland  lots. 

"  liad  always  been  the  practice  and  policy  of  the  State  and  of 
ity  to  grunt  snch  water  lots  to  the  owners  of  the  adjacent 
id  lots.  (Act  of  May  5,  1786;  1  Jones  and  Varick, 
332;  act  of  March  24,  1801;  1  Kent  and  Riid.,  297-9; 
f  April  3,  1807;  1  R.  S.,  208;  chap.  58,  Laira  of  1826; 
182,  Laws  of  1837;  chnp.  268,  Laws  of  1846;  chap. 
Laws  of  1850;  chap.  285,  Laws  of  1852;  Hoffman's 
es  and  Rights  of  the  Cori>oration  of  New  York,  180, 
Ledi/ardv.  Ten  Eyck,  36  Barb.,  102,  125;  TrnpU  v. 
lAppraim-8,  33  N.  Y.,  461,  466.) 
must  be  supiKised  tliat  the  city  intended  to  conform  to 
[iractice  and  policy,  and  re3i>ect  the  i-ights  of  the  adja- 
ipland  owners,  and  that  hence  the  condition  was  inserted. 
)  could  have  been  no  purpose  seiTcd  in  vesting  the 
:  and  providing  for  its  forfeiture  upon  the  subsequent 
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failure  of  the  conditioiu  It  is  said  that  a  condition  subse- 
quent was  intended  because  the  grantees  were  expected,  and 
might  be  required,  to  make  unprovements  upon  the  premises, 
and  could  not  claim  any  compensation  for  such  improve- 
ments if  the  condition  were  precedent,  and  could  if  it  were 
subsequent.  But  the  grantees  took  the  risks  of  their  asser- 
tion and  claim  of  title  to  the  upland  lots,  and  they  asked  for 
and  took  the  title  to  the  granted  premises  on  condition  that 
they  owned  such  lots.  They  required  no  stipulation  for 
compensation  for  any  improvements  in  case  of  forfeiture,  and 
they  agreed  to  forfeit,  and  that  the«city  might  re-enter  and 
repossess  the  premises.  When  the  city  should  take  posses- 
sion for  breach  of  the  condition,  it  would  take  the  premises 
with  all  the  improvements  put  upon  them,  and  could  take 
them  in  no  other  way.  The  city  could  have  re-entered  with- 
out action  if  the  premises  were  vacant,  and  declare  the  for- 
feiture, or,  if  the  premises  were  possessed,  it  could  have 
enforced  the  forfeiture  by  action  of  ejectment.  It  would 
have  had  no  occasion  to  resort  to  a  court  of  equity  to  regain 
possession,  and  even  if  it  could  have  had,  it  would  not  have 
been  a  case  where  such  a  court  could  release  against  forfeit- 
ure, or  impose  as  a  condition  of  the  forfeiture  what  was  not 
stipulated  in  the  grant,  that  compensation  should  be  made 
for  the  improvements.  Hence,  I  am  unable  to  perceive  how 
the  defendants  are  in  any  better  position  as  to  their  improve- 
ments upon  the  water  lots  if  this  be  held  to  be  a  condition 
subsequent,  rather  than  precedent. 

The  evident  sense  and  meaning  of  the  parties  was  that,  if 
the  grantees  did  not  own  the  upland  lots,  they  were  to  take 
nothing  by  the  grant.  The  real  thing  conditioned  was  that 
they  were  the  owners  of  such  lots.  It  is  true  that  it  is  said 
that,  if  it  should  ''thereafter  appear"  that  they  were  i^ot 
such  owners,  the  grant  was  to  be  void.  But  appear  how — 
how  made  to  appear  and  to  whom  ?  The  deed  provided  for 
no  act  to  be  subsequently  done  by  either  party.  The  city 
was  not  required  to  institute  any  proceedings  to  make  the 
absence  of  title  ap][x^r  before  it  could  claim  a  forfeiture,  and 
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it  was  not  required  to  appear  in  any  court.  The  fact  tiiat 
the  grantees  did  not  have  title  existed,  and  hence,  in  a  broad 
sense,  always  appeared;  but  certainly,  if  one  person  in  all 
the  world  knew  the  fact,  it  would  not  be  disputed  that  it 
appeared  to  some  one.  It  cannot  be  supposed  that  the  par- 
ties meant  such  an  appearance  should  be  the  thing  conditioned. 
What  they  intended  to  condition  was  the  fSact  of  title,  and 
how  that  fact  appeared,  or  when  it  appeared,  was  of  no 
moment;  the  city  protected  itself  by  the  condition.  They 
undoubtedly  intended  that  the  grantees  should  take  posses- 
sion and  hold  the  prfmises  until  the  fact  that  they  did  not 
own  the  upland  lots  became  known  to  the  city,  and  the  city, 
on  account  thereof,  claimed  the  forfeiture,  but  such  an  inten- 
tion is  entirely  consistent  with  a  condition  preced^it. 

If  the  conclusion  thus  reached  is  correct,  the  plaintiff's 
title  to  the  lands  covered  by  his  grant  from  the  city  is  per- 
fect, unless  the  claim  of  the  defendants  that  they  have  title 
by  adverse  possession  is  well  founded,  and  that  claim  must 
now  be  CO  Jdered. 

This  suit  was  commenced  in  February,  1860,  and  hence 
the  adverse  possession  must  have  commenced  as  early  as 
Februaiy,  1840,  and  continued  for  twenty  years  thereafter. 
Now  what  were  the  facts  as  to  adverse  possession?  These 
lots  were  not  enclosed  prior  to  1849,  and  it  does  not  appear 
that  any  buildings  were  put  upon  them  prior  to  that  date,  or 
that  any  wharves  were  built  upon  them,  or  that  they  were 
even  cultivated.  Prior  to  1849,  they  were  never  actually 
occupied  or  possessed.  The  defendant  Eemsen  took  his  deed 
of  the  lots  in  1844,  and  he  testified  that  he  never,  prior  to 
1849,  occupied  them,  and  all  the  possession  he  had  he  charac- 
terized in  his  evidence,  as  follows:  He  went  on  to  the  lots 
many  times,  and  no  one  attacked  his  possession,  or  said  he 
had  not  possession,  and  that  was  all  he  did.  Such  facts  do  not 
constitute  such  a  possession  of  unenclosed  vacant  lots  as  will 
answer  the  requirements  of  the  statute.  The  only  other 
facts  are  these:  The  parties  claiming  under  the  first  grant 
from  the  city,  some  time  in  1837,  commenced  tilling  in  the 
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water  lots  with  earth  taken  from  the  upland  lots,  and  there 
was  more  or  less  filling  (how  much  and  how  continuous  the 
work  was  does  not  appear)  until  1846.  It  does  not  appear 
that  anything  was  done  upon  the  lots,  or  that  there  was  any 
occupancy  or  possession  of  them  of  any  kind  from  1846  to 
1849.  All  these  facts  fall  far  short  of  making  a  case  of 
advei-se  possession.  {Corning  v.  Troy  Iran  and  If  ail  Fao- 
lory,  44  N.  Y.,  577;  MiU&r  v.  Davoning,  54  N.  Y.,  631; 
Wheeler  v.  Spinola^  54  N.  Y.,  377;  2  R.  S.,  294,  §§  10,  12; 
old  Code  of  Procedure,  §§  83,  85.) 

A  claimant  of  a  lot  may  cover  it  with  earth,  or  may 
improve  it  by  cutting  down  the  timber  thereon,  or  by  grad- 
ing  it  or  plowing  it.  While  he  is  thus  engaged  in  the  work, 
He  may  be  said  to  be  in  possession.  But  when  he  has  fin- 
ished the  work,  leaving  the  lot  uninclosed  and  having  no  other 
possession  of  it,  he  cannot  be  said  to  be  holding  adversely. 
The  lot  is  then  vacant  and  the  possession  follows  or  goes  with 
.  the  ti-ue  title.  Hence,  upon  the  assumption  that  this  is  a 
case  in  which  the  defendants  are  so  .situated  that  they  could 
otherwise  claim  by  adven^e  possession,  the  facts  do  not  sus- 
tain the  claim.  It  follows,  therefore,  if  the  condition  be 
treated  as  precedent,  that  the  plaintiff  was  entitled  to  recover. 

But  if  it  be  conceded  that  the  condition  is  subsequent  as 
claimed  by  the  defendants,  the  same  conclusion  must  be 
reached.  At  common  law,  no  one  can  take  advantage  of  the 
bi'each  of  a  condition  subsequent,  except  the  grantee  or  his 
heirs.  (Wash,  on  Real  Prop.,  417,  418  ;  2  id.,  11 ;  1  Smith's 
Lead.  Cases,  136  ;  notes  to  Dumpctrfl  Case ;  IficoU  v.  The 
N.Y.d  Erie  R.  B.  Co.,  12  N.  Y.  121,  131 ;  Van  Renaael 
aer  v.  Hays,  19  id.,  68,  81 ;  Van  Rensselaer  v.  Ball,  19  id., 
100,  104.)  The  right  to  claim  a  forfeiture  and  to  re-enter 
for  the  breach  cannot  be  aliened  or  transferred.  But  in  1540, 
by  the  statute  (32  Henry  VIII,  chap.  34),  this  common-law 
rule  was  changed,  so  that  in  the  case  of  a  lease  for  life  or 
years,  the  grantee  of  the  reversion  could,  in  his  own  name, 
sue  for  the  rent  or  enforce  any  forfeiture,  or  re-enter  for 
breach  of  any  condition.     That  statute  was,  at  an  early  day 
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(1788),  substantially  re-enacted  in  this  State.  (2  Jones  k 
Yar.,  184.)  Bnt  it  did  not  apply  to  leases  in  fee  and  the 
statute  (chap.  98  of  the  Laws  of  1805)  applied  the  same  rule 
to  such  leases  (see  authorities  last  cited),  and  the  law  in  this 
State  has  since  been  as  it  is  now,  embodied  in  the  Eevised 
Statutes.  (1  E.  S.,  698,  §§  23,  24,  25.)  Section  23  pro- 
vides that  '*  the  grantees  of  any  demised  lands,  tenements, 
rents  or  other  hereditaments,  or  of  the  revei-sion  thereof,  the 
assignees  of  the  lessor  of  any  demise,  and  the  heirs  and  per- 
sonal representatives  of  the  lessor,  grantee,  or  assignee,  shall 
have  the  same  remedies  by  entry,  action,  disti'ess  or  other- 
wise, for  the  non-performance  of  any  agreement  cont^ed  in 
the  lease  so  assigned,  or  for  the  recovery  of  any  rent,  or  for 
the  doing  of  any  waste  or  other  cause  of  forfeiture,  as  their 
grantor  or  lessor  had,  or  might  have  had,  if  such  reversion 
had  remained  in  such  lessor  or  grantor ;  "  and,  by  section  25, 
these  provisions  were  made  applicable  to  leases  in  fee. 

As  above  shown,  the  first  grant  from  the  city  was  a  lease 
in  fee.  By  virtue  of  tHe.  statutes  above  referred  to,  there* 
fore,  the  city  could  assign  all  the  covenants  contained  in  the 
grant,  and  all  its  interest  in  the  lease,  and  its  assignee  could, 
in  bis  own  name,  enforce  the  covenants  and  re-enter  for  the 
breach  of  any  of  them,  or  '*  for  any  other  cause  of  forfeit- 
ure."  No  argument  can  make  this  plainer  than  the  statute 
itself  makes  it.  This  plaintiff  could  have  waived  the  for* 
feiture  now  insisted  upon,  and  have  sued  for  the  rent,  and  he 
can  enforce  a  forfeiture  for  the  breach  of  any  condition.  The 
object  of  the  statute  was  to  entirely  abrogate  the  common 
law  rule  in  the  cases  mentioned,  and  to  allow  all  the  reme- 
dies to  the  assignee  which  the  grantor  had. 

It  appears  to  me,  therefore,  beyond  question,  that  the 
decision  below  was  wrong,  and  that  the  judgment  should  be 
reversed  and  new  trial  granted. 

Church,  Ch.  J.,  and  Bapallo,  J.,  concur  with  Miller, 
J.;  Allen  and  Andrews,  J  J.,  concur  in  result.  Folger,  J., 
expresses  no  opinion  upon  the  question  of  advexse  possession 
or  champerty,  but  concurs  in  result;  Earl,  J.,  dissents. 

Judgment  reversed. 
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In  the  Matter  op  the  Petition  op  the  New  Yobk 

El^VAIED  KaILBOAD   CoifPANT. 

A  canae  of  forfeiture  cannot  be  token  advantoi^  of  or  enforced  ftgaiost  a 
corporation,  collaterally  or  in  any  other  mode  than  by  a  direct  proceed- 
ing against  the  cflrporation  for  that  purpoM. 

The  gwemment  creating  die  corporation  cAn  alone  ineUtute  the  proceed- 
iiign,  and  it  can  waive  u  forfeiture ;  thiB  it  can  do  expi«Baly,  or  by  legis- 
lative acts  rcognizing  the  continued  eiietence  of  the  corporation. 

It  Mtma,  that  the  act  of  1808  (chap.  655,  Laws  of  1868),  entitled  "  An  act 
Bnpplementary  to  chapter  489  of  the  Lswa  of  1867,  and  to  provide  for 
the  collection  and  application  of  revenue  in  the  county  of  New  York. 
In  certain  cases,"  ia  violative  of  the  constitutional  provision  (an.  3,  J  16) 
requiring  that  a  private  or  local  bill  shall  embrace  but  one  subject, 
which  shall  be  expreeeed  in  its  title. 

Any  defect  in  that  act,  however,  was  obviated  by  the  act  of  1S75  (chap. 
G95,  Laws  18TS),  which  secured  to  the  N.  Y.  E.  R.  R.  Co.  the  rights, 
privileges  and  franchises  of  the  W.  S.  &  ¥,  P.  R.  Co.,  and  gave  to  the  for-    i 
iner  company  the  right  to  ose  any  motor  power  for  the  pi'opuluon  of  itA 
can  which  the  commisaionerB  should  authorize  or  approve. 

The  act  last  mentioned  conferred  no  new  franchises,  but  mmply  confirmed 
and  regulated  franchises  previously  jioasepsed  by  the  W.  Ij.  &  Y.  P.  R. 
Co.,  to  which  the  M.  Y.  E.  R.  R.  Co.  bad  succeeded.  Said  act,  there- 
fin-e,  was  not  violative  of  the  constitutional  proviBJons  (ai-t.  3,  }  18),  pro- 
hibiting a  private  or  local  bill  granting  to  any  corporation  the  right  to 
lay  down  railroad  li-scks,  or  any  eiclumve  privilege  or  franchise. 

Said  constitutional  provisions  do  not  prohibit  legialatioa  amending  the 
cbarl«r  of  a  private  corpuratioa  by  regulating  powers,  privileges  and 
fbvnchises  which  it  poesessed  prior  to  the  going  into  effect  of  said  pro- 
vimons  (January  1,  1875);  but  as  to  each  a  corporation,  simply  prohilut 
a  lull  giving  to  it  any  new  right  to  lay  down  railroad  tracks,  or  any  new 
esctiiKve  privileges  or  ft-anrhises. 

Under  said  proviuons  a  bill  may  be  passed  waiving  a  forfeiture  of  corpo- 
i-aterigbta.  or  extending  the  t«rm  within  which  corporate  rights  mayba 
exercised  ;  such  a  bill  would  confer  no  new  substantial  lights. 

8o  also,  a  bill  may  be  passed  giving  a  private  railroad  corporation  the 
right  to  use  a  new  or  different  motive  power,  provided  the  right  be  not 

The  act  providing  for  the  construction  of  elevated  and  underground  rail- 
roads, known  as  the  Rapid  Transit  Act  (chap.  006,  Laws  of  1879),  is  not 
violative  of  oaid  constittitional  provision ;  it  is  not  a  local  or  private 
bill  within  the  meaning  of  the  Constitution,  but  is  a  general  act. 

The  provisions  of  the  act  last  mentioned,  conferring  upon  coinniiBdoners 
appointed  as  siiecified  in  Ibe  net,  power  to  detei-mine  ujion  the  oeeesmty 
of  such  i-silways,  tu  tlx  the  routes  and  prescribe  the  plun  of  tlicir  con- 
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stiniction,  confer  no  legislative  powers  upon  the  commissioners.  Cor- 
poi^ations  organized  under  the  act  derive  their  fi'anchises  from  the 
Legislatura,  not  fi*om  the  commissioners^  who  simply  pei-form  adminis-^ 
trative  acts  in  eaiTying  the  law  into  effect  and  applying  it. 

The  Legislaturo  ha£  authority  to  confer  these  powers  upon  a  commission. 
It  cannot  in  a  general  law  determine  the  necessity  of  a  railroad  in  any 
particular  locality  or  its  route»  or  the  amount  of  capital  of  a  xtub-oad 
corporation ;  but  it  may  provide  the  machinery  for  the  determination 
of  these  matters,  and  what  that  machinery  shall  be^  depends  upon  its 
wiU. 

The  provision  of  said  Rapid-Transit  Act  ((  36)  authoiising  elevated 
ix)ads  in  actual  oi)eration  at  the  time  of  the  passage  of  the  act,  to  con- 
struct connections  with  other  roads,  and  with  depots  and  ferries,  upon 
routes  designated  by  the  conunissioners,  is  not  violative  of  said  consti- 
tutional pi*ovisions ;  it  does  not  grant  any  exclusive  privilege  or  fiwi- 
chise  to  any  coii)oration,  and  is  not  a  local  or  private  bill*  granting  the 
I'ight  to  lay  down  railroad  tracks. 

The  right  would  not  be  exclusive  within  the  meaning  of  the  Constitufioa, 
even  if  but  one  railroad  could  be  built  in  any  street,  so  long  as  other 
routes  were  permitted. 

The  fact  that  said  provision  applies  only  to  existing  companies  does  not 
make  it  private  or  local ;  nor  would  the  fact  that  there  was  but  one  ele- 
vated railway  in  actual  o^)eration  at  the  time  of  its  passage. 

The  courts  cannot  take  proof  of  facts  aliunde  for  the  purpose  of  showing 
a  statute,  valid  and  regular  upon  its  face,  to  be  unconstitutional. 

Said  p]*ovision,  so  far  as  it  relates  to  the  N.  Y.  £.  R.  Co.,  is  not  uncon- 
stitutional liecanse  of  failure  to  make  compensation  to  the  owners  of 
preperiy  bounded  on  the  streets  in  the  city  of  New  York.  Under  and 
by  the  Rapid-Transit  act,  the  several  acts  relating  to  said  N.  Y.  E.  R. 
Co.,  and  to  the  W.  S.  &  Y.  P.  R.  Co.,  to  whose  rights  and  firanchises  the 
former  company  succeeded  as  aforesaid  (chap.  697,  Laws  of  1866; 
chap.  489,  Laws  of  1867 ;  chap.  595,  Laws  of  1875),  ample  prevision  is 
made  for  compensation  to  the  owners  of  every  property,  right  and 
interest  in  the  streets  of  the  city  which  would  be  invaded  or  appro- 
priated, including  the  rights  and  interests,  if  any,  of  the  owners  of  lots 
abutting  on  streets  the  fee  of  which  is  in  the  dty.  (Folgkb,  Rapallo 
and  Andrews,  JJ.,  dissenting.) 

The  prevision  of  said  act  ($  26),  authorizing  companies  to  construct  rail- 
ways in  sti*eets  demgnated  by  the  commissioners,  only  gives  the  public 
consent,  without  which  a  railway  could  not  be  built  m  a  street ;  it  doe« 
hot  authorize  interference  with  the  rights  of  private  preperty. 

Notice  of  an  application  to  the  Supreme  Court,  under  the  Rapid-Transil 
act  (}  4),  for  the  appointment  of  commisraoners  to  determine  whether 
the  preposed  railway  ought  to  be  constructed,  is  not  required  either  by 
said  act  or  by  the  Constitution. 

Personal  notice  to  the  preperty  owners  of  the  hearing  before  said  com- 
missionera  is  not  required ;  the  method  of  giving  notice  ia  left  by  the 
act  and  by  the  Constitution  to  lie  pi'escribed  by  the  court. 
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Where,  thei'efore,  an  orde!'  appointing  commiasionerB  required  that  notice 
of  the  time  and  place  for  the  hearing  should  be  given  by  publishing.the 
notice  in  six  leading  daily  papers  seven  times  consecutively,  and  by 
posting  the  same  in  fifty  places  along  the  route,  hdd,  that  was  sufficient. 

Vixm  a  hearing  before  said  commissioners,  the  property  ownera 
demanded  that  the  evidence  should  be  oral,  and  that  the  witnesses 
should  be  produced  and  cross-examined;  the  commissioners  deter- 
mined that  the  proofs  might  be  by  affidavit.    Sdd,  no  en*or. 

Also  heldf  that  it  was  for  the  commissioners  to  determine  how  much  time 
they  would  give  for  the  hearing ;  and  so  long  as  they  did  not  abuse 
their  discretion  so  as  to  deprive  parties  interested  of  an  opportunity 
of  being  hiea]*d,  that  their  action  was  not  subject  to  review. 

Commissioners  appointed  under  said  Rapid-Transit  Act  by  the  mayor  of 
the  city  of  New  York,  determined  upon  two  routes.  Commissioners 
appointed  by  the  Supi*eme  Court  determined  that  the  road  ought  to  be 
constructed  ui>on  one  of  the  routes  designated,  but  not  on  the  other. 
Beld,  that  this  <lid  not  invalidate  their  action  ;  that  they  had  the  right  to 
determine  that  the  road  ought  to  be  constructed  in  some  streets,  and  not 
in  others,  so  long  as  a  complete  i-oad  upon  some  route  was  left.  Bo 
also,  that  where  connections  were  proposed  with  several  ferries  and 
depots,  that  they  might  determine  that  some  connections  ought,  and 
some  ought  not,  to  be  made. 

The  commissioners  appointed  by  the  mayor  authorized  the  road  to  be 
eonstmcted  in  eithei*  one  of  several  different  ways ;  the  Supreme  Coui-t 
commissioners  confined  the  construction  to  one  of  the  methods  so  auth- 
orized, ffeld^  that  this  was  not  an  excess  of  authority ;  but  if  so,  that 
the  property  owners  could  not  complain. 

Also  held^  that  the  only  question  for  the  determination  of  the  commiS'- 
sionera  appointed  by  the  Supreme  Court,  was,  whether  the  road  upon 
the  route  designated  ought  to  be  eonstmcted  and  operated;  it  was  no 
part  of  their  duty  to  review  the  deteimination  of  the  mayor's  commis- 
noners  as  to  the  feasibility  of  the  route ;  and  that,  therefore,  a  holding 
of  the  former  commissionerB  that  they  were  not  required  or  permitted 
to  determine  whether  the  particular  route  selected  was  the  best  routft, 
was  not  error. 

Also  hddt  that  the  question  whether  the  benisfits  to  follow  from  the  constmc- 
tion  of  the  road  were  sufficient  to  counterbalance  the  injury  to  private 
interests  resulting  therefi'om«  was  one  properly  before  both  sets  of  com* 
miasioners,  and  with  their  determination  this  court  ought  not  to  interfere. 

Also  hddt  that  the  Supreme  Court  commissioners  were  not  limited  in  their 
action  to  sixty  days  after  the  organization  of  the  mayor's  commission* 
ers ;  the  latter  had  the  whole  of  the  sixty  days  in  which  to  fix  the 
route,  and  until  this  was  done,  there  could  have  been  no  application  for 
the  ap^xnntment  of  commissioners  by  the  court ;  that,under  the  Con- 
frtitution  and  the  law,  such  action  could  be  taken  at  any  time  before  the 
construction  or  operation  of  the  road  should  be  commenced. 

• 
(Argued  April  96, 1877 ;  decided  September  18, 1877.) 
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Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fii-st  judicial  department,  confirming  the  I'eport 
of  commissioners  appointed  by  the  Supreme  Comi;,  under 
and  in  pursuance  of  sections  four  and  thirty-six  of  the  '*  Rapid- 
Transit  Act,"  so  called  (chap.  606,  Laws  of  1875).  (Mem. 
of  decision  below,  7  Hun,  239). 

It  was  set  forth  in  the  x)etition  upon  which  the  commis- 
sioners were  appointed,  in  substance,  that  the  petitioner,  the 
New  York  Elevated  Eailroad  Company,  was  a  corporation 
duly  organized  under  the  laws  of  this  State;  that  under  the 
Eapid-Transit  Act,  five  commissioners  appointed  by  the 
Mayor  of  the  city  of  New  York,  had  determined  upon  the 
necessity  of  a  steam  railway  in  that  city,  and  had  authorized 
the  petitionei's  to  construct  an  elevated  i*oad  through  and 
along  specified  streets,  constituting  a  route  from  the  Battery 
to  the  Harlem  River  on  the  east  side  of  the  city,  in  order  to 
connect  the  i^etitioners'  iiiilway,  then  in  actual  operation,  with 
other  steam  railways  and  with  depots  and  ferries;  that  the 
consent  of  the  local  authorities  of  the  city  had  been  obtained; 
and  that  an  a])plication  had  been  made  to  the  property  hold- 
ei*s  on  the  route,  and  that  the  owners  of  more  than  one-half 
in  value  had  refused.  The  i)etition  asked  the  appointment 
by  the  General  Term  of  three  commissioners  whose  determi- 
nation that  such  railway  ought  to  be  constructed  should  be 
taken  in  lieu  of  the  consent  of  the  property  holders. 

Accompanying  the  jietition  were  copies  of  resolutions 
showuig  the  action  of  the  Mayor's  commissioners  referred  to, 
and  aflSdavits  to  the  effect  that  the  owners  of  property  refused 
the  requisite  consent. 

On  this  [Kjtition  on  December  1,  1875,  the  General  Term, 
on  the  ex  parte  application  of  counsel  for  the  petitionei's, 
appointed  three  commissioners,  under  and  pursuant  to  section 
four  of  the  Rapid-Transit  Act,  "to  determine  whether  the  mil- 
way  mentioned  and  descril)ed  in  said  i>etition  ought  to  be 
constructed  and  operated  by  said  New  York  Elevated  Rail- 
road Company  over,  through,  and  along  the  streets  and  ave- 
nues si^ecified,"  etc.     The  order  prescribed  that  the  conunid- 
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sioners  should  appoint  a  time,  distant  not  less  than  eight,  nor 
more  than  twelve  days  for  a  hearing,  and  that  notice  should 
be  given  by  seven  consecutive  publications  in  six  New  York 
daily  newspapers  mentioned,  and  by  posting  the  notice  in 
fifty  places  on  the  route.  The  order  further  prescribed 
that  the  petitioners  might  present  the  conunissionei's'  report 
for  confirmation  upon  notice  published  four  times  in  the 
same  papers,  and  served  eight  days  previously  on  all  attor- 
neys who  should  appear  in  the  proceeding.  On  January  15, 
1876,  the  commissioners,  by  notice,  appointed  January  26, 
1876,  for  a  hearing.  This  notice  was  published  and  posted 
as  I'equired.  On  January  26  the  commissioners  met.  They 
closed  the  taking  of  proofe  on  February  18.  February  19 
and  21,  they  allowed  for  the  hearing  of  counsel.  They  then 
teiininated  their  proceedings.  The  appellants,  property 
owners,  requested  time  to  introduce  further  proofs,  and  espe- 
cially time  to  procure  the  affidavits  of  all  owners  of  property 
on  the  route,  and  time  to  examine  and  rebut  the  proofs  sub- 
mitted by  the  res];>ondeuts.  The  commissioners  did  not  grant 
the  application,  and  on  March  4,  1876,  made  their  report. 
The  report  stated  that  the  commissioners  visited  the  route 
of  the  proposed  road,  examined  the  plans  of  the  petitioners 
for  its  construction,  and  sought  and  considered  all  the  infor- 
mation they  could  obtain;  and  they  then  determined  that 
over  a  portion  of  the  route  the  road  ought  to  be  constructed 
upon  ceilain  conditions  and  restrictions,  i.  e.,  limiting  the 
method  of  construction  over  a  portion  of  the  route  to  one  of 
the  methods  authorized  by  the  mayor's  commissioners,  and 
that  over  another  portion  of  the  route  it  ought  not  to  be 
constructed.  The  basis  of  the  commissioners'  report  was 
that  the  public  benefits  to  be  conferred  upon  the  city  of 
New  York  out-weighed  any  damage  likely  to  be  inflicted 
upon  the  property  adjoining  the  route.  The  report 
stated  that  the  commissioners  did  not  regard  themselves 
as  required  or  permitted  to  determine  whether  the  Elevated 
Bailrosid  proposed  wtis  the  only  or  best  form  of  steam 
railroad  for  rapid  transit  in  the  city  of  New  York,  or 
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whether  the  particular  route  selected  was  the  only  or  the 
best  route  for  such  a  railroad. 

Further  facts  are  set  forth  in  the  opinion. 

Jokn  E.  Parsons  and  Oeorge  F.  Oomsiock^  for  the  appd- 
lants.  The  order  of  the  General  Term  was  appealable  to 
this  court,  being  a  final  order  affecting  a  substantial  right 
made  in  a  special  proceeding.  (Code,  §  3;  Inre  L.  L  i2. 
R.  Co.,  45  N.  Y.,  364;  In  re  Taumsend,  39  id.,  137;  In  re 
B.  <§  3.  R.  R.  Co.,  43  id.,  137;  In  re  JV.  T.  0.  dH.R.R. 
R,  Co.,  63  id.,  326.)  Neither  the  legislature  nor  the  cor- 
poration  of  the  city  of  New  York  had  the  right  to  appropri* 
ate  the  streets  of  the  city  for  the  use  of  an  elevated  railroad, 
the  fee  belonging  to  the  abutting  owners.  (2  B.  L.,  414; 
WiUiams  v.  Jf.  Y.  C.  R.  R.  Co.,  16  N.  Y.,  97;  PeopU  v. 
Kerr.,  27  id.,  188;  Nulhanv.  Sharp,  id.,  611;  McCarthy 
V.  Citi/  of  Syracuse,  46  id.,  194;  MoU  v.  Mayor,  etc.,  2 
Hilt.,  358;  Van  Amringe  v.  Barrett,  15  J.  R.,  447;  Inre 
John  and  Cherry  Streets,  19  Wend.,  659;  WiUoitghby  v. 
Jenks,  20  id.,  659;  Pearsall  v.  Pott,  id.,  131;  1  Smith  & 
Liv.,  8;  1  Greenl.  Laws,  441;  Carpentei*  v.  O.  &  S.  R.  R. 
Co.,  24  N.  Y.,  656;  Mahtm  v.  N.  Y.  C.  R.  R.  Co.,  id.,  658; 
Wager  v.  Ttoy  <6  Un.  R.  R.  Co.,  25  id.,  526;  Craig  v. 
Roch.  CUyR.  R.  Co.,  IB  N.  Y.,  97;  Bho^nfield,  etc.,  G.  L. 
Co*  V.  Calkins,  62  id.,  386;  Davis  v.  Mayor,  etc,,  14  id., 
506;  Boolittle  v.  Supervisors,  18  id.,  155.)  The  rapid, 
transit  act  violates  section  18  of  article  3  of  the  Constitution, 
because  it  is  a  private  and  local  bill.  {CahiU  v.  London, 
etc.,  R.  R.  Co.,  7  Jur.  [N.  S.],  1164;  Scales  v.  PickeHng,  4 
Bing.,  448;  Brett  v.  Beales,  M.  &  M.,  416;  Atty.  Ge}d.  v. 
Dublin,  1  Bligh,  N.  R,  312;  Atty.  OenL  v.  Belfast,  4 
Irish  Ch.,  142 ;  Atty.  Genl.  v.  Corp.  of  CarmwtAen, 
Coopers'  Eq.,  30 ;  People  v.  Kerr,  27  N.  Y.,  188 ;  Dar- 
lington V.  Mayor  J  etc,  31  id.,  164;  Reynolds  v.  Baldwin, 
1  La.  An.,  167 ;  Clark  y.  City  of  JanesviOe,  10  Wis., 
136,  178.) 
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A.  J.  Vanderpoel  and  James  Emotty  for  the  respondents. 
The  order  of  the  General  Term  was  not  appealable,  the  pro- 
ceeding in  which  it  was  made  not  being  a  s^)ecial  proceeil- 
jng,  and  it  not  being  the  determination  of  &  legal  right  in  a 
controversy  between  party  and  party,  which  would  l)e  the 
subject  of  an  action,  if  a  special  proceeding  had  not  been 
authorized  by  law.  {N.  Y.  C.  R.  R,  Co.  v.  Marvin^  1 
Kern.,  276;  In  re  Cmuil  and  Walker  Streets,  2  id.,  406;  In 
re  Dodd,  27  N.  Y.,  629;  In  ?-e  CommWs  of  Genital  Park, 
50  id.,  493;  People  ex  rel  Plank  Road  Co.  v.  Freeinmn,  52 
id.,  656;  People  v.  Robinson,  43  Barb.,  188.)  The  coi^jora- 
tion  of  the  city  of  New  York  is  vested  with  an  absolute  title 
in  fee  to  all  its  streets.  {Dunham  v.  Williams,  87  N.  Y., 
251;  1  Smith's  &  Liv.'s  Laws,  8;  Laws  1691,  chap.  81; 
Laws  1789,  chap.  61;  1  Greenl.  Laws,  441;  ^1  Hoff.  Tr.  on 
Coq^s.,  199;  Drake  v.  H.  R.  R.  R.  Ob.,  7  Barb.,  536;  Bar- 
tmo  V.  Drajpei*,  5  Duer,  130,  140;  Whitney  v.  Mayor,  etc., 
1  Hoff.  Tr.  on  Corps.,  199;  Fwi^ian  v.  Mayoi*,  5  Sandf., 
16;  6  Seld.,  508;  Heyward  v.  Mayor,  etc.,  3  Seld.,  314.) 
The  api)ellants  and  all  parties  interested  have  had  a  due  hear<> 
ing.  {People  v.  Smith,  21  N.  Y.,  595;  Happy  v.  Moshei', 
48  id.,  313;  In  re  Empire  City  Bank,  18  id.,  199;  Rock-well 
V.  Hearing,  35  id.,  302;  Jajckson  v.  Babcock,  16  id.,  246; 
Tracy  v.  Corse,  58  id.,  143;  Coster  v.  N.  J.  R.  R.  Co.,  3 
Zabr.,  227;  Zach  v.  Penn.  R.  R.  Co.,  25  Penn.,  394;  Jt^tnr 
son  v.  Joliet  R.  JR.  Co.,  23  111.,  202;  Lansi)ig  v.  Lansing,  16 
Barb.,  68.)  The  proceedings  of  the  commissioners  were 
r^ilar  and  according  to  law.  {Lansing  v.  Smith,  8  Cow., 
149;  Raddiffe  v.  Bklyn,  4  Const,  188;  Oodld  v.  H.  R.  R. 
R.  Co.,  2  Seld.,  522;  Richardson  v.  Cent.  Vt.  R.  R.  Co., 
25  Vt,  465;  In  re  Pearl  sL,  19  Wend.,  61;  In  re  John  and 
Chetry  sis.,  id.,  69;  In  i^  William  and  Anthony  sts.,  19 
id.,  673;  In  re  Rondout  R.  R.  Co.  v.  Deyo,  5  Lans.,  298; 
In  re  RondoiU  R.  R.  Co.  v.  Field,  38  How.,  187;  West. 
Pac.  R.  R.  Co.  V.  Reed,  35  Cal,  621.)  The  commissioners 
were  not  required  to  allow  witnesses  to  be  orally  examined 
before  them.     ( Van  Winkle  y.  C.  £  A.  R.  R.  Co.,  2  Gi-een 
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L.  R.  162;  Coster  v.  N.  J.  B.  B.  Co.,  Zabr.,  730.)  The 
statute  under  which  the  commissioners  acted  is  not  a  local 
act.  {People  Y.  Supra.  Chautauqua  Co.,  43  N.  Y.,  10,  21; 
Hiiber  v.  Pecple,  49  id.,  132;  Pecple  v.  HUh,  35  id.,  449; 
Williams  v.  Pecple,  24  id.,  435.)  This  act  does  not  dele- 
gate legislative  power  to  the  commissioners  appointed  under 
it  by  the  mayor.  {Duanesburgh  v.  JenMiis,  57  N.  Y.,  177; 
Bk,  of  Borne  v.  ViL  of  Borne,  18  id.,  38;  Starin  v.  GeruxJi, 
23  id.,  439;  Bk.  of  Chenango  v.  Braum,  28  id.,  467;  Clark 
v.  CHy  of  BocJiestei',  id.,  605;  Tanner  v.  VU.  of  Albion, 
5  Hill,  121;  Clark  v.  Blackman,  47  id.,  150;  Fearing  y. 
lining,  55  id.,  490;  Currier  v.  N.  Y.  El.  B.  B.  Co.,  6 
Blatch.,  49^.)  It  is  not  I'equii'ed  to  make  an  act  gencml 
as  contradistinguished  from  private  or  special  that  it  should 
apply  to  all  pei*sons  natural  or  artificial.  ( White  v.  U.  cfi 
S.  B.  B.  Co.,  14  Barb.,  559;  Brooke  v.  Hyde,  37  Cal,  366; 
Clark  V.  JaiiesviUe,  10  Wis.,  176;  Broioi  v.  State,  23  Md., 
503;  Jackson  v.  Shawl,  29  Cal.,  267;  Pecple  v.  OBnen, 
33  N.  Y.,  193.)  There  is  no  want  of  uniformity  in  the  pro- 
visions of  this  act  applicable  to  the  connections;  the  respond- 
ents are  authorized  to  build  upon  the  streets  located  by  the 
commission.  {Weller  v.  Potter,  18  Ohio  St.,  85;  State  v. 
Shei^man,  22  id.,  133;  Gicket  v.  State,  18  Ohio,  9;  McArt- 
nich  V.  B.  B.  Co.,  20  Iowa,  388;  Qtiale  v.  Moon,  48  Cal., 
479;  Lafayette  v.  Jenness,  10  Ind.,  70;  C.  B.  &  Q.  B.  B. 
Co.  V.  Cults,  4  Am.  L.  T.  R.,  174.)  The  Legislature  may 
confer  upon  any  class  of  existing  corporations,  on  comply- 
ing with  conditions  prescribed,  capacity  to  acquis  new 
rights  which  are  given  to  newly  created  corporations  under 
new  general  laws.  {Bk.  of  CJtenango  v.  Brown,  28  N.  Y., 
467;  chap.  140,  Laws  1840,  §§  20-21,  32.) 

Earl,  J.  The  order  appealed  from  is  assailed  u}X)n  many 
grounds,  and  the  magnitude  of  the  public  and  private  inter- 
ests involved  in  this  matter  requires  that  each  ground  should 
be  carefully  examined  and  considered. 

In  1866,  an  act  was  passed  **supplemcntaiy  to  the  act 
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entitled  **  An  act  to  authorize  the  formation  of  railroad  cor- 
porations, and  to  regulate  the  same,  passed  April  2,  1850." 
It  provided  that  any  number  of  persons,  not  less  than  ten, 
could  "  form  themselves  into  a  company  for  constructing, 
maintaining  and  operating  a  railway  for  public  use,  in  the 
conveyance  of  persons  and  property  by  means  pf  a  propel- 
ling rope  or  cable  attached  to  stationary  power;"  and  that 
such  company  should  have  and  enjoy  all  the  powers  and 
privileges,  and  be  subject  to  the  liabilities  mentioned  and 
comprised  in  the  first  twenty-six  sections  and  section  twenty- 
eight  of  the  General  Railroad  Act  of  1850. 

Under  that  act,  and  the  General  Railroad  Act,  as  I  infer, 
"The  West  Side  and  Yonkers  Patent  Railway  Company" 
was  organized,  and  thereafter,  in  1867,  an  act  (chap.  489) 
was  passed  **  to  provide  for  the  construction  of  an  experi- 
mental line  of  railway,  in  the  counties  of  New  York  and 
Westchester."  It  provided  that  the  railway  company  just 
named  could  construct  an  elevated  railway  along  Greenwich 
street  and  Ninth  avenue,  in  the  city  of  New  York,  to  Har- 
lem river,  to  be  operated  exclusively  by  means  of  propelling 
cables  attached  to  stationary  engines  placed  beneath  or 
beyond  the  surface  of  the  street.  A  short,  experimental 
section  was  first  to  be  constructed  within  one  year,  and  then 
upon  the  approval  of  the  three  commissioners  provided  for 
in  the  act,  the  line  could  be  extended  to  Harlem  river  within 
five  years  thereafter. 

It  was  declared  that  the  use  of  such  railway  in  the  streets 
through  which  it  was  authorized  to  extend  its  line,  was  a 
public  use,  and  consistent  with  the  uses  for  which  the  mayor, 
aldei-men  and  commonalty  held  the  same;  and  the  company 
was  authorized  to  take,  hold  and  acquire  real  estate  **  under 
provisions  of  existing  laws  authorizing  the  foimation  of  rail- 
road companies  and  the  acquisition  of  rights  of  way  there- 
for." 

In  1868  the  Legislature  passed  an  act  entitled  ''An  act 
supplementary  to  chapter  489  of  the  laws  of  1867,  and  to  pro- 
vide for  the  collection-  and  application  of  reveime  in  the 
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comity  of  New  York  in  certain  cases."  It  extended  the  time 
for  the  constmction  of  the  experimental  section,  six  mouths, 
and  made  it  lawful  for  experiments  to  be  made  in  different 
forms  of  application  of  the  propelling  cable  or  other  motor 
upon  the  railway,  and  for  the  constructing  company  to  adopt 
such  form  qi*  motor  as  the  commissioners  should,  after  due 
experiment,  recommend  or  approve;  and  it  contained  other 
provisions,  all  germane  to  the  principal  act. 

The  most  important  provisions  in  the  act  were  those  auth- 
orizing the  company,  which  was  by  the  prior  acts  confined 
to  the  use  of  stationary  engines  for  motive  power,  to  use 
any  mode  of  propulsion  which  should  be  i*ecommended  or 
approved  by  the  commissioners. 

Objection  is  made  that  this  is  a  local  act;  that  its  subject 
is  not  expressed  in  its  title,  and  that  thei'efore  it  is  unconsti- 
tutional as  in  vioktion  of  sec.  16  of  art.  3  of  the  State  Con- 
stitution. This  objection  appeal's  to  be  well  founded.  {Peo- 
ple V.  Hills,  35  N.  Y.,  449;  People  v.  Binggs,  50  N.  Y., 
553,  561.)  But  it  is  not  important  now  to  determine  whether 
it  is  or  not,  as  any  defect  in  that  act  was  obviated  or  cured 
by  the  act,  chap.  595  of  the  Laws  of  1875,  passed  June  17 
of  that  year,  entitled  "  An  act  to  authorize  and  require  the 
New  York  Elevated  Railroad  Company  to  conthuic  and  com- 
plete its  railroad  in  the  city  of  New  York,  and  to  regulate 
the  construction,  operation  and  management  thereof." 

It  does  not  appear  how  much  or  what  "The  West  Side 
and  Yonkers  Patent  Railway  Company  "  had  done  toward 
the  construction  of  its  road  prior  to  June,  1875.  It  is  infer- 
able from  what  appears  in  the  act  of  1875,  that  it  had  done 
something ;  and  the  New  York  Elevated  Railroad  Company 
had  prior  to  that  time  been  organized  under  the  General 
Railroad  Act  Section  one  of  the  act  of  1875  recites  the 
organization  of  the  Elevated  Railway  Company  under  the 
the  General  Railroad  Act,  and  the  purchase  by  it  under 
mortgage  foreclosure  and  sale,  and  other  transfer  of  all  the 
rights,  powers,  privileges  and  franchises  which  were  conferred 
upon  the  West  Side  and  Yonkens  Patent  Railway  Company 
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by  the  acts  of  1867  and  1868,  above  referred  to,  and  con- 
hvms  it  in  the  possession  and  enjoyment  of  said  rights^ 
po\Yei>s,  privileges  and  fi'anchises  as  fully,  and  at  large  as 
they  were  gi-jinted  in  and  by  the  acts  aforesaid  to  the  other 
company.  Section  two  authorizes  the  Elevated  Ilailroad 
Company  to  construct  and  complete  at  least  one  tmck  of  its 
road  along  and  over  the  sti'eets  and  places  bpeciiied  and  per- 
mitted in  the  aforementioned  acts,  in  the  mode,  manner  and 
form  pi'escribed  by  said  acts,  except  as  otherwise  provided. 
Section  three  continues  the  commissioners  provided  for  in  the 
act  of  1867  ;  and  section  four  provides  that  the  company 
may  make  and  adopt  such  alterations  and  hnprovements  in 
the  structure,  rolling  stock,  motor  power,  and  its  applica- 
tion, as  the  commissionei's  should  authorize  or  approve. 
Section  seven  particularly  provides,  that  the  act  shall  not 
be  constioied  as  authorizing  the  construction  of  the  road 
along  or  upon  any  streets  or  avenues,  except  those  specified 
in  the  act  of  1867. 

The  eHTect  of  this  act  was  to  secure  to  the  Elevated  Rail- 
road Company  all  the  rights,  powei-s,  privileges  and  franchises 
of  the  West  Side  and  Yonkers  Patent  Railroad  Company, 
under  the  purchase  by  and  transfer  to  it,  and  also  the  right 
to  use  any  motor  power  for  the  propulsion  of  its  cai-s  which 
the  commissionei's  should  authorize  or  approve.  This  act 
did  not  confer  any  new  franchises  U[)on  the  Elevated  Rail- 
road Company ;  it  only  confirmed  in  it  and  regulated  the 
franchises  previously  possessed  by  the  other  company.  It 
did  not  give  any  new  authonty  to  lay  down  railroad  ti*acks, 
or  grant  any  exclusive  privilege.  It  only  confirmed  and 
regulated  authority  and  privileges  previously  granted  to  a 
company  to  which  the  Elevated  Railroad  Company  had 
succeeded. 

By  the  act  of  1867,  the  railroad  company  was  required 
to  construct  the  exi)erimental  section  within  one  year  (legal 
delays  excepted),  and  the  extension  thereof  as  authorized,  so 
far  as  comprised  in  the  limits  of  the  city  of  Xew  York,  within 
five  yejii-s  thereafter.  These  provisions  were  pivbably  not 
8iGK£U.— Vol.  XXY.       43 
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complied  with.  They  were  conditioas  for  a  non-compliance 
with  which  the  sovereign  power  could .  claim  a  forfeiture  of 
the  company's  charter.  But  a  cause  of  forfeiture  cannot  be 
taken  advantage  of  or  enforced  against  a  corp  oration  collater- 
ally, or  incidentally,  or  in  any  other  mode  than  by  a  direct 
proceeding  for  that  purpose  agsiinst  the  corpomtion;  and  the 
government  creating  the  corporation  can  alone  institute  the 
proceeding;  and  it  can  waive  a  forfeiture,  and  this  it  can  do 
expressly  or  by  legislative  acts  i-ecognizing  the  continued 
existence  of  the  corporation.  (Angell  and  A.  on  Corp.,  742- 
47.)  I  can  therefore  perceive  no  constitutional  objection 
against  the  act  of  1875.  It  did  not  violate  §  18  of  Ai*t.  3 
of  the  Constitution  which  took  efiect  Jan.  1,  1875,  and  which 
prohibits  the  Legislature  from  passing  a  private  or  local  bill, 
among  other  things  granting  to  any  corporation  the  right  to 
lay  down  railroad  tmcks  or  any  exclusive  privilege  or  fran- 
chise. These  constitutional  provisions  do  not  prohibit  a 
private  or  local  bill  to  amend  the  chailer  of  private  corpora- 
tion by  regidating  powei's,  rights,  privileges  and  fi'anchises 
which  it  previously  jiossessed.  Such  a  bill  may  not  be  passed 
to  give  to  an  existing  corporation  any  new  right  to  lay  down 
railroad  tracks,  or  any  new  exclusive  privileges  or  franchises; 
but  it  may  be  passed  to  regulate  and  control  the  right  to  lay 
down  tracks  previously  existing,  or  to  give  new  privileges  or 
franchises,  provided  they  be  not  cxclu^iive.  A  bill  may  be 
passed  waiving  a  forfeiture  of  corporate  rights.  Such  a  bill 
would  confer  no  new  rights  upon  the  corporation,  but  would 
simply  be  a  surrender  or  waiver  by  the  sovereign  of  its  right 
to  claim  the  forfetiure.  A  bill  may  be  passed  to  extend  the 
time  within  which  corporate  rights  may  l)e  exercised.  Such 
a  bill  would  give  no  new  sul^tantial  rights,  but  would  simply 
extend  the  time  within  which  rights  previously  granted  could 
be  exercised.  So  a  bill  may  be  pjisscd  giving  a  private  rail- 
road corporation  the  right  to  use  a  new  or  diffei*ent  motive 
power,  provided  the  right  be  not  exclusive. 

Prior  to  the  18th  day  of  June,  1875,  the  New  York  Ele- 
vated Railway  Company  had  constructed  and  was  actually 
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operating  aii  elevated  steam  railway  on  a  portion  of  the 
route  authorized  by  the  various  acts  above  refeiTed  to,  and 
on  that  day  the  act,  chapter  606,  entitled  ''  An  act  further 
to  provide  for  the  construction  and  operation  of  a  steam  i*ail- 
way  or  railways  in  the  counties  of  the  State, '*  the  general 
rapid  transit  act  wojs  jmssed.  That  is  a  general  act  author- 
izing the  construction  of  steam  railways  in  all  the  counties 
and  cities  of  the  State.  It  provides  for  the  appointment  of 
five  commissioners  upon  the  application  of  fifty  householders 
and  taxpayers,  showing  that  there  is  need  of  a  steam  rail- 
way. The  application  is  to  be  made  to,  and  the  appoint- 
ment made  by,  the  board  of  sui)ervisors  of  any  county  in 
which  it  is  proposed  to  construct  a  railway,  except  when  the 
proposed  railway  shall  be  wholly  within  the  limits  of  any 
city  where  the  application  is  to  be  made  to,  and  the  appoint- 
ment made  by,  the  mayor.  Such  commissionei*s  must, 
within  fifteen  days  after  their  appointment,  meet  and  organ- 
ize themselves  into  a  board;  and  within  thiily  days  after 
such  organization  they  must  determine  upon  the  necessity 
of  the  proposed  steam  railway,  and,  if  they  find  such  rail- 
way to  be  necessary,  they  must,  within  sixty  days  after  such 
organization,  fix  and  determine  the  route  or  routes  for  such 
steam  railway.  And  they  have  the  exclusive  power  to  locate 
the  route  or  routes  of  such  railway  overj  under,  through  or 
across  any  streets,  avenues,  places  or  lands,  with  a  few 
exceptions  specified,  and  to  provide  for  the  connection  or 
junction  with  any  other  railway  or  bridge,  provided  that  the 
consent  of  the  owners  of  one-half  in  value  of  the  property 
bounded  on,  and  the  consent,  also,  of  the  local  authorities 
having  control  of  that  portion  of  a  street  or  highway  upon 
which  it  is  proposed  to  construct  or  o^x^rate  such  railway  be 
fii-st  obtained,  or  in  case  the  consent  of  such  projierty  own- 
ei-s  cannot  l)e  obtained,  that  the  determination  of  three  com- 
missioners appointed  by  the  General  Term  of  the  Supreme 
Court,  given  after  a  due  hearing  of  all  parties  interested,  and 
confirmed  by  the  court,  that  such  railway  ought  to  l>c  con- 
structed or  operated,  be  taken  in  lieu  of  the  consent  of  such 
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property  owners.  The  five  commissioners  are  also  required, 
not  moi'e  than  ninety  days  after  their  organization,  to  decide 
upon  the  plans  for  the  construction  of  the  proposed  railway, 
to  determine  the  line  within  which  it  shall  be  constructed 
and  ready,  for  operation,  and  to  fix  the  amount  of  the  capital 
stock  of  the  company  to  be  fonned  for  the  purpose  of  con- 
structing and  operating  such  railway. 

They  are  also  required  to  prepare  the  articles  of  associa- 
tion for  such  con^pany,  to  open  a  book  of  subscription  to  its 
capital  stock,  and  to  superintend  the  organization  of  the  com- 
pany. Corporations  thus  formed  have  the  right  to  acquire 
and  hold  such  real  estate  or  interest  thei*eiu  as  may  be 
necessary  to  enable  them  to  construct,  maintain,  and  operate 
their  railways,  and  in  case  they  cannot  purchase  the  real 
estate,  provisions  are  made  to  acquire  title  to  the  same  by 
appraisement  and  compensation  under  the  special  proceed- 
ings prescribed  in  the  act.  Section  26  of  the  act  provides, 
among  other  things,  that  every  coi'poration  formed  under 
the  act  shall  have  power  to  enter  upon,  and  beneath  the 
streets  and  avenues  designated  by  the  five  commissioners, 
and  to  construct  and  o^iemte  its  i*oad  upon  the  routes  desig- 
nated by  such  conmiissioners,  and  that  such  use  of  the  sti'eets 
and  avenues  shall  be  considered  a  public  use,  consistent  with 
the  uses  for  which  the  streets  and  avenues  ai*e  publicly  held. 
Section  36  provides  that  "  whenever  the  route  or  routes, 
detennined  upon  by  said  commissioners,  coincide  with  the 
route  or  routes  covered  by  the  chai-ter  of  an  existing  corpo- 
ration formed  for  the  purpose  provided  for  by  this  act,  pro- 
vided that  said  corporation  has  not  forfeited  its  charter,  or 
failed  to  comply  with  the  pi-ovisions  thereof,  requiring  the 
construction  of  a  road  or  roads  within  the  time  prescribed 
by  its  charter,  such  corporation  shall  have  the  like  powers 
to  construct  and  operate  such  railway  or  railways  upon  ful- 
fillment of  the  requirements  and  conditions  imposed  by  said 
commissioners  as  a  corjioration  specially  formed  under  this 
act;  and  the  said  commissioners  may  fix  and  detcnnine  the 
route  or  routes  by  which  any  elevated  steam  railway  or  rail- 
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ways  now  iu  actual  operation  may  connect  with  other  steam 
i-ailways,  or  the  depots  thereof,  or  with  steam  ferries,  upon 
fulfillment  by  such  elevated  steam  railway  company,  so  far 
as  it  relates  to  such  connection,  of  such  of  the  requirements 
and  conditions  imposed  by  said  commissioners  under  section 
four  of  this  act,  as  are  necessary  to  be  fulfilled  in  such  cases, 
under  section  eighteen  of  article  three  of  the  Constitution  of 
this  State,  and  such  connecting  elevated  railway  shall  in 
such  cases  possess  all  the  powei-s  conferred  by  section  26  of 
this  act;  and  when  any  connecting  route  or  routes  shall  be 
so  dcsigiiated,  such  elevated  railway  company  may  construct 

i  such  connections  with  all  the  rights,  and  with  the  like  efiect 

as  though  the  same  had  been  a  part  of  the  original  route  of 
such  railway." 

A  prosier  application  under  this  act,  signed  by  fifty  quali- 

I  fied  pei-sons,  was  presented  to  the  mayor  of  New  York, 

praying  for  the  apiK)intmeut  of  conimissionei*s,  and  he 
appomted  the  five  commissionei's  July  1, 1875.  They  organ- 
ized as  I'equired  by  the  act,  and  subsequently  determined 
that  there  was  a  necessity  in  the  city  of  New  York  for  a 
steam  railway  for  the  transportation  of  passengers,  mails 
and  freight ;  and  they  fixed  the  routes,  luider  section  36  of 
the  Act,  by  which  the  New  York  Elevated  Kailroad  might 
connect  with  other  steam  railways  or  the  depots  thereof,  and 

I  with  steam  fen'ies.     The  route  thus  fixed  commences  at  the 

intersection  of  Greenwich  street  and  Battery  Place,  and 
extends  through  various  streets  and  avenues  to  the  Harlem 
river,  with  connections  to  all  the  East  river  feiTies,  and  with 
railroad  depots,  with  branches  and  turnouts.  There  was  also 
fixed  another  independent  route  of  connection  on  the  west 
side  of  the  city,  beginning  at  the  intersection  of  Ninth  avenue 
and  West  Ninety-Second  sti'eet,  and  thence  along  several 
streets  and  avenues  to  the  depots  of  the  New  York,  Boston 
ajid  Montreal  Bailroad,  and  the  Spuyten  Duyvel  and  Port 
Morris  Railroad  on  the  noilh  side  of  Harlem  river.  The 
commissioners  sul>sequeutly  adopted  a  plan  for  the  construc- 
tion of  an  elevated  radroad  by  which  these  connections  were 
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to  be  made.  The  oommoti  council  consented  to  the  routes 
thus  Axed,  and  the  New  York  Elevated  Railroad  Company 
assented  to  the  action  of  the  conunissioneis.  The  New  York 
Elevated  Railroad  Company  having  failed  to  obtain  the  con- 
sent of  the  owners  of  one-half  in  value  of  the  property 
bounded  on  the  streets  aiijd  avenues  thi'ough  which  the  pro- 
posed connections  were  to  be  made,  as  required  by  section 
18  of  aiticle  3  of  the  Constitution,  on  the  first  day  of  Decem- 
ber, 1875,  applied  by  petition  to  the  General  Term  of  the 
JSupreme  Court  for  the  appointment  of  three  commissioners 
to  determine  whether  the  propased  railroad  ought  to  be 
constructed,  and  the  commissionei's  were  ap|)ointed.  They, 
investigated  the  matter,  and  heard  property  owners  and 
parties  interested,  and  on  the  4th  of  March,  1876,  made  a 
i-eport,  in  which  they  deteimined  that  the  independent  route 
above  named,  on  the  west  side  of  the  city  and  connecting 
with  the  deiK>ts  on  the  noith  side  of  Harlem  river,  ought 
not  to  be  constructed,  but  that  the  other  route  on  the  east 
side,  of  the  city  ought  to  be  constructed  as  fixed  by  the 
mayor's  commissioncL^s.  This  i-cport  was  confirmed  by  an 
order  of  the  General  Term  of  the  Supreme  Couit,  March 
16,  1876,  and  it  is  this  order  which  is  the  subject  of  this 
aj)i>eaL 

There  are  several  gi'ave  constitutional  objections  raised  to 
the  Greneral  Rapid-Transit  Act  which  must  first  be  considei-ed. 
In  considering  them,  wo  must  keep  in  view  the  salutary  rule, 
often  reiterated,  that  nothing  but  a  clear  violation  of  the 
Constitution  will  justify  a  court  in  overruling  the  legislative 
will.  E>very  statute  is  presumed  to  be  constitutional,  and 
every  intendment  is  in  favor  of  its  validity.  When  a  stat- 
ute is  challenged  as  in  conflict  with  the  fundamental  law,  a 
clear  and  substantial  conflict  mast  be  found  to  exist  to  justify 
its  condemnation,  but  when  found,  coui1^  must  not  hesitate 
to  condemn.  The  Constitution  is  the  voice  of  the  i)eople 
speaking  in  their  sovei'cign  capacity,  and  it  must  l>e  heeded. 
{Warner  v.  Beera^  23  Wend.,  166;  People  y.  Albertsoii^  55 
N.  Y.,  54.) 
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1.  Mr.  Justice  Washington,  in  Ogden  v.  Saunders  (12 
Wheat.,  270),  said:  **  It  is  but  a  decent  respect  duo  to  the 
wisdom,  the  integrity  and  the  patriotism  of  the  legislative 
body  by  which  any  law  is  passed,  to  presume  hi  favor  of  its 
validity,  until  its  violation  of  the  Constitution  is  proved 
beyond  all  i*easonable  doubt." 

It  is  objected  that  the  act  is  unconstitutional,  because  it 
delegates  legislative  power  to  the  mayor's  commissioners. 
The  object  of  the  act  was  to  provide  for  the  construction  of 
elevated  and  underground  niilways.  It  confera  upon  the 
commissioners  the  power  to  deteiinine  upon  the  necessity  of 
such  railways  to  fix  the  routes  upon  which  they  may  be  con- 
structed, to  prescribe  the  plan  of  their  construction,  and  to 
superintend  the  organization  of  companies  for  their  con- 
struction. It  provides  for  the  personal  liability  of  the  stock- 
holders in  such  companies,  and  confei's  upon  them  the  right 
to  take  and  hold  real  estate,  and  provides  particularly  how 
they  may  acquire  the  s:ime;  it  specifies  the  powei's  which 
they  shall  possess,  and  the  duties  and  obligations  which'shall 
rest  upon  them.  The  act  rests  upon  the  legislative  will,  and 
in  no  way  depends  for  its  vitality  upon  the  action  of  the 
commissioners.  Coq^orations  organized  under  the  act  derive 
their  franchises  from  the  Legislatui*e,  and  in  no  proper  sense 
from  the  commissionei*s.  The  commissioners  peifonn  no 
legislative  acts;  they  enact  no  laws;  they  simply  perfortii 
administrative  acts  in  carrying  the  law  into  effect  and  apply- 
ing it.  The  Legislature  is  required  by  the  Constitution  to 
pass  general  laws  for  the  formation  of  corporations  (art.  3, 
§  18;  art.  8),  and  it  has  passed  geneml  laws  for  the  forma- 
tion of  all  kinds  of  corj)orations.  In  such  cases,  it  does  not 
directly  confer  corporate  franchises;  it  simply  provides  the 
mode  in  which  such  franchises  may  be  acquired  by  those 
desiring  them.  Ordinarily,  individuals  desiring  to  incor- 
porate under  a  general  law  detennine  for  themselves  the 
necessity  of  a  corpoi*ation,  their  corporate  name,  what  busi- 
ness they  will  cany  on,  whei-e  they  will  tiansact  it,  the 
amount  of  their  capital  and  the  dui-atiou  of  their  corpoi-ation. 
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In  making  such  doterminatious,  it  was  never  siippo8cd  that 
they  were  engaged  in  acts  of  legislation,  or  that  they  con- 
ferred upon  themselves  corporate  franchises.  They  simply 
act  under,  apply  and  cany  into  effect  a  law  in  i-efcrcnce  to 
wliich  legislative  power  has  been  proj^erly  evoked.  But 
suppose,  instead  of  Ic^iving  the  detciinination  of  these  mat- 
tei*s  to  individuals,  the  law  provides  a  tribunal  to  make  the 
determination  for  the  individuals,  is  thei'e  any  moi*e  delega- 
tion of  legislative  power  to  the  tribunal  tbm  to  the  individu- 
als, under  the  general  laws  as  they  ai*e  now  usually  fmmed  ? 
Cannot  the  Legislatui*e  confer  upon  a  commission  the  power, 
upon  the  application  of  individiuiLs,  to  make  the  same  deter- 
mination for  the  individuals  which  they  could  make  for 
themselves  ?  The  proper  answere  to  these  questions  are  not 
doubtful.  The  arguments  made  to  show  that  the  Legislatui-e 
was  not  competent  to  devolve  upon  these  commissioners  the 
powere  given  to  them  in  this  act,  if  sound  and  logically 
applied,  would  nullify  every  geneml  law  found  upon  our 
statute  books  for  the  foimation  of  corpoi*ations,  and  thus 
nullify  the  Constitution  itself,  which  commands  the  passage 
of  such  general  laws. 

The  Legislature  could  not  in  a  general  law  determine  the 
necessity  of  a  i-ailway  in  any  particular  locality,  nor  the 
routes  upon  which  it  was  to  be  constructed,  nor  the  amount 
of  capital,  or  the  name  which  it  was  to  assume,  and 
there  is  nothing  in  any  constitutional  requirement  which 
imposes  upon  it  the  duty  in  a  general  law  to  provide  the  place 
of  construction  for  any  railroad.  It  may  provide  the 
machinery  for  the  determination  of  these  mattei'S,  and  what 
that  machinery  shall  be  must  depend  upon  its  will.  It  may 
authorize  these  deteiminations  to  be  made  by  the  individuals 
who  desii-e  to  incoq^oi'ate,  by  the  people  resident  in  the 
locality  to  be  affected,  or  by  the  municipal  or  county  gov- 
ernment, and  it  does  not  thereby  abdicate  in  any  propter 
sense  any  part  of  its  legislative  power. 

2.  The  claim  is  made  that  the  entii*e  act  is  void  because 
it  is  not  a  general  law.     Section  18  of  article  3  of  the  Con- 
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stitution,  prohibita  the  passage  by  the  Legislature  of  private 
or  local  bills  in  many  cases,  among  which  are  bills  "  graDting 
to  any  coi-poratiou,  association  or  individual,  the  right  to  lay 
down  railroad  ti-acks,"  and  bills  "  granting  to  any  private  cor- 
poration, association  or  individual,  any  exclusive  privilege, 
iniiniuiity  or  fi'anchise  whatever,"  and  then  commands  the 
Legislutui-e  to  pass  general  laws  provii^g  for  such  cases.    It 
may  be  conceded,  as  claimed  by  the  learned  counsel  for  the 
upjMill:uit^,  thiit  "  the  practical  effect  and  operation  of  this 
law  is  and  must  be  in  every  instance  lo<;al,  B[>ecial,  and  pri- 
vate."    Such  is  the  practical  effect  and  operation  of  all  the 
general  laws  for  the  formation  of  corporations,  except  such 
as  are  in  their  nature  i>ublic.     Their  object  is  the  formation 
of  pri\-ate  and  local  corporations,  and  the  command  of  the 
Constitution  is  that  such  corporations  shall  be  formed  mider 
general  laws.     Under  this  act  railway  coriH>rations  may  l»e 
formed,  arc  authorized  to  be  formed  in  every  county,  town, 
village  and  city   in  the  State,   and  fifty  householders  and 
taxpayei-3  may,  iinjnvhere,  at  any  time,  institute  proceedings 
for  the  formation  of  a  coiporation  under  the  act.     The  act 
is  not  stnpi)ed  of  the  general  character  thus  conferred  uijon 
il  by  the  circumstance  that  local  commissioners  are  to  be 
appointed  to  curry  it  into  effect.     Whether  there  shall  be  a 
permanent  boai'd  of  commissionci's   to   act   for  the  whole 
State,  or  a  sepiinite  board  u]>on  each  application,  can  make 
no  diffei'cnce.     The  general  railroad  act  allows  a  few  indi- 
viduals, who  may  all  I'eside  in  the  same  locality,  to  incorpor- 
ate themselves  lor  the  constniction  of  a  i-ailroad.     It  would 
bo  no  loss  a  gcnemi  act  if  it  itrovided  that  the  incorixtrution 
was  to  be  consummated  through  commissioners 
from  the  same  locality  upon  the  application  of  the 
viduals  who  can  now  under  the  present  law  ii 
This  law  offere  to  citizens  in  all  [larts  of  the 
same  oppoitunities  to  incorporate  luider  it.     It  i 
that  the  coi-jwrations  formed  may  not  he  imifoi-m 
chai-actcnstica.     They  would  be  iniiform  in  all  th' 
powere  aiid  coriwi-ate  fimctions.    Cor^wrations  for 
SiCKELS— Vol.  XXV.        44 
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the  general  manufacturing  law  are  not  in  all  respects  uni- 
form. They  may  differ  m  the  amount  of  their  capital,  the 
number  and  amount  of  their  shares,  the  time  of  their  dura- 
tion, the  number  and  names  of  their  officei's,  in  the  nature 
of  their  business,  in  the  mode  of  the  ti*ansaction  of  their  busi- 
ness, and  in  many  other  important  particulars.  Such  is 
necessarily  the  case  with  corporations  formed  mider  a  general 
law,  and  yet  their  general  powers  and  corporate  qualities 
are  the  same. 

It  mutters  not  that  every  citizen  of  the  State  cannot 
become  a  coii)orator  in  a  company  to  be  formed  mider  the 
act,  and  that  the  practical  operation  of  the  act  is  to  confine 
the  power  to  incoq>orate  to  a  few  individuals.  The  act  in 
form  offci*s  the  same  opportunities  to  all  the  citizens  of  the 
State.  The  fact  that  some  ai'e  not  able  to  avail  themselves 
of  the  opportunities  does  not  impugn  the  general  character 
of  the  act.  When  a  railroad,  under  the  general  railroad  law 
of  1850,  is  constructed  from  one  point  to  another,  the  topog- 
raphy of  tlie  coinitry  through  which  it  runs  may  be  such 
as  to  forbid  the  construction  of  another  railroad.  But  one 
elevated  railway  can  be  consti-ucted  through  the  same  street, 
and  hence  upon  any  route  m  a  city,  but  one  company  for 
the  construction  of  a  railway  is  pi'acticable;  and  while  the 
Legislature  could  not  by  a  private  act  incorporate  such  com- 
pany, the  problem  for  it  to  solve  by  the  general  act  was,  how 
isueh  mhvays  could  be  constructed  under  a  general  act 
authorized  by  the  constitution. 

It  would  not  be  feasible  to  permit  the  formation  of  several 
corporations  to  operate  railways  in  the  same  streets,  nor 
would  it  be  wise  to  lease  a  i-ailway  to  be  constructed  by  the 
corporation  which  by  accident  was  firat  in  time.  Nor  would 
the  same  plan  for  the  construction  and  operation  of  railways 
in  all  places  be  practicable.  Hence  it  became  the  duty  of 
the  Legislature  by  a  law,  having  general  operation,  to  pro- 
vide machinery  which  should  determine  the  necessity  of  a 
railway,  and  the  streets  and  places  whei-e  it  should  be  con- 
structed, the  company  or  organization  of  individuals  which 
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Bhould  construct  it,  and  the  plan  upon  which  it  should  bo 
constructed.  While  upon  any  route  the  franchises  are  given 
to  one  coiporation,  the  formation  of  that  coiponition  is  open 
to  all  persons  upon  the  same  tenns,  and  no  pei'son  is  excluded 
from  becoming  a  stockholder  therein.  The  methods  adopted 
in  this  act  seem  to  be  well  devised  to  attain  the  end  sou<rht, 
and  it  is  quite  ceilaui  that  without  some  such  methods,  no 
elevated  or  underground  railways  can  be  constructed.  And 
this  act  is  not  limited  in  time.  While  it  is  true  that  one  set 
of  commissionei's  can  act  upon  but  one  application,  a  new  set 
of  commissioners  can  be  appomted  whenever  any  persons 
desii*e  to  fonn  a  coi'poration,  and  present  the  pro}>cr  appli- 
cation. I  can  therefore  enteiiaju  no  doubt  that  this  is  a 
general  act  within  the  meaning  of  the  Constitution. 

3.  A  moi'e  serious  ol)jcction  is  made  that  section  36  of  the 
act  is  in  conflict  with  the  Constitution,  and  the  part  of  that 
section  now  to  be  considered,  is  repeated  as  follows:  ^*The 
said  commissioners  may  fix  and  determine  the  route  or  routes 
by  which  any  elevated  steam  railway  or  railways  now  in 
actiml  operation  may  comicct  with  other  steam  railways,  or 
the  depots  thei-eof,  or  with  steam  ferries,  upon  fulfillment  by 
such  elevated  steam  railway  company,  so  far  as  it  relates  to 
such  connections  of  such  of  tbe  requirements  and  conditions 
imposed  by  said  commissioners  under  section  four  of  this 
act,  as  are  necessary  to  be  fulfilled  in  such  cases  under  sec- 
tion 18  of  ait.  diTte  of  the  Constitution  of  this  State;  and 
such  connecting  elevated  milway  shall  in  such  case  })ossess 
all  the  powers  conferred  by  section  26  of  this  act.  And 
when  any  connecting  route  or  routes  shall  be  so  designated, 
such  elevated  railway  company  may  construct  such  comiec- 
tion  with  all  the  rights,  and  with  like  efiect  as  though  the 
same  had  been  a  pait  of  the  original  route  of  such  mil- 
way." 

No  milway  company  coiUd  have  the  benefit  of  these  pro- 
visions except  it  had  an  elevated  milway  in  actual  oi)emtion 
at  the  time  of  the  passage  of  the  act,  and  as  to  such  a  com-^ 
pany,  the  commissioners  could  determine  the  routes  by 
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which  it  could  make  the  connections  specified,  provided  it 
first  obtained  the  consent  of  the  owners  of  one-half  in  value 
of  the  propeily  bounded  on,  and  the  consent  of  the  local 
authorities  having  the  control  of  that  poilion  of  any  street 
or  highway  to  be  used  for  the  route  of  the  connections;  or, 
in  case  the  consent  of  the  property  ownera  could  not  be 
obtained,  then  in  lieu  thei*eof  the  deteiininatiou  of  the  com- 
missioners to  be  appointed  by  the  Supreme  Court  as  pro- 
vided and  required  in  section  four  of  the  act,  and  of  section 
eighteen  of  article  three  of  the  Constitution. 

After  the  routes  are  thus  designated,  and  the  consents 
obtained,  the  company  has  all  the  powers  conferred  by  sec- 
tion twenty-six  of  the  act,  which  is  the  section  defining  the 
general  powera  to  be  possessed  by  coi*porations  foimed  luider 
the  act.  Among  the  j^owers  there  conferred,  is  the  right  to 
enter  upon  any  streets  designated  for  routes  by  the  commis-  i 

sioners,  and  to  construct  thereon  a  railway  upon  the  plan 
adopted  by  the  commissioners.  Such  company  has  the 
farther  power,  by  the  last  clause  of  section  36,  to  construct 
the  connections,  with  all  the  rights  and  with  like  efiect,  as  ^ 

though  the  same  had  been  a  part  of  the  original  route  of  the 
railway.  That  is,  among  other  things,  it  has  the  power  given 
to  it  by  its  charter  to  institute  proceedings  to  acquire  the 
title  to  real  estate  needed  for  the  connecting  route,  as  if  it 
were  engaged  under  its  charter  in  consti*uctuig  its  original 
road. 

This  portion  of  section  thirty-six  does  not  grant  any  exclu- 
sive privilege  or  franchise  to  any  corporation.  Any  railway 
company  having  a  railway  in  actual  02)eration  would  not 
have  the  exclusive  right  to  make  the  connections  specified. 
The  act  does  not  confer  ui)on  such  railway  company  even 
the  exclusive  right  to  any  street  for  the  route  of  its  itiad. 
But  the  right  would  not  be  exclusive  within  the  meaning  of 
the  Constitution,  even  if  but  one  road  could  be-built  in  any  ' 
street,  so  long  as  other  routes  we1;^  i^ermitted.  Soads  con- 
structed under  this  act  have  not  the  exclusive  right  to  carry 
freight  and  passengens,  and  thero  is  nothing  exclusive  in  the 
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mode  of  their  construction  or  the  plan  of  their  opemtion, 
and  I  am  unable  to  see  how  this  act  confers  upon  any  rail- 
way company  existing  or  to  bo  formed  thereunder,  any 
exclusive  privilege  or  fiunchiae  more  than  is  confcri-cd  by  the 
Greneral  Railroad  Act  of  1850  upon  corporations  formed 
under  it.  The  locality  and  the  necessities  of  the  case  may 
be  such  under  that  act,  as  well  as  under  this,  that  a  route 
may  be  exclusively  occupied  by  one  railroad,  yet  that  is  in 
no  way  chargeable  to  the  law. 

If,  then,  section  thirty-six  is  in  conflict  with  the  Constitu- 
tion, it  is  because  it  is  a  private  or  local  bill,  granting  the 
right  to  lay  down  railroad  tracks.  It  must  be  conceded  that 
a  distinct  provision  in  a  general  law,  gi*anting  to  a  spccitied 
corporation  the  right  to  lay  down  railroad  tracks,  might  be 
as  much  in  conflict  with  the  Constitution  as  if  the  grant 
yreve  in  a  separate  private  bill.  As  to  such  provision,  the 
bill  would  be  a  private  bill.  (^People  v.  Supet'viaors  of  Gliau- 
iauqua  Co.,  43  N.  Y.,  10.)  The  Constitution  (sec.  1,  art.  8) 
provides  that  all  general  and  special  laws  for  the  foi*mation 
of  corporations  may  be  altered  or  repealed;  but  where  a 
special  act  was  passed  prior  to  1875,  creating  a  private  cor- 
poration, an  act  to  amend  its  charter  would  be  a  private  one, 
and  it  could  not  therefore,  since  January  1,  1875,  gitmt  the 
right  to  lay  down  railroad  tracks.  Nothing  can  be  done 
by  the  Legislature  under  the  power  to  alter  acts  of  incor- 
I)oration  which  it  could  not  constitutionally  do  by  an  ori- 
ginal bill. 

The  Constitution  does  not  forbid  the  Legislature  to  grant 
the  right  to  lay  down  railroad  tracks.  It  simply  forbids 
that  such  grant  shall  be  made  by  private  or  local  bill,  and 
permits  it  to  be  made  imder  general  laws,  ^he  objects  of 
these  prohibitions  in  the  Constitution  were  doubtless  to  pre- 
vent the  cumlxjring  of  the  statute  books  with  a  mass  of 
private  and  local  bills,  to  relieve  the  Legislature  from  the 
labor  of  considering  and  passing  upon  such  bills,  and  to 
remove  from  the  Legislature  the  coiTuptiiig  influences  which 
surrounded  and  were  brought  to  bear  upon  it,  as  to  suck 
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bills,  by  persons  having  jx3i*soiml  and  selfish  mtei^ests 
intensely  awakened,  at  stake. 

Prior  to  1875  the  private  bills  which  could  be  enacted, 
usually  interested  but  a  few  i)ei*sous  and  a  few  meml)ei's  of 
the  Legislature;  and  hence  they  were  heedlessly  {>a>ssed  with- 
out much  scnitiny  or  considenition,  and  it  Wiis  doubtless  also 
one  of  the  objects  of  the  present  constitutional  restraints  to 
secure  the  ssinic  ends  sought  by  private  or  local  bills,  so  far 
iis  needful,  by  general  laws,  in  which  the  whole  people  would 
be  interested,  and  which  would  thcwfore  ixiceive  moi'e  care- 
ful attention  from  their  legislative  representatives.  We  are 
therefore  brought  to  the  question,  were  the  provisions  con- 
tained in  section  thirty-six  a  general  law,  within  the  meaning 
of  the  Constitution? 

It  is  not  easy  to  frame  a  definition  of  a  general  law  which 
will  be  found  precisely  accurate  in  every  case.  A  law  appli- 
cable  to  all  the  i)eople  of  the  State,  and  opemting  in  all  paits 
of  the  State,  would  be  most  general.  But  a  law  may  he 
general  without  affecting  all  the  people  of  the  State.  A  law 
regulating  the  rights  of  married  women,  or  of  minors,  or  of 
adults,  or  of  aliens,  would  be  general,  and  it  would  be  gen- 
eral, although  confined  to  the  pei'sons  in  being  at  the  time 
of  its  passage.  So,  a  law  conferring  new  rights  upon  all 
existing  insurance  companies,  or  railroad  companies,  or 
maimfacturing  companies,  would  be  genei*al.  A  law  which 
i*olatcs  to  persons  or  tilings  as  a  class  is  general,  but  one 
which  relates  to  particular  persons  or  things  of  a  class  is 
special  and  private.  {People  v.  O'Brien^  38  N.  Y.,  193; 
While  V.  Syracuse  and  •  Utica  li.  li.  Co.,  14  Barb.,  559; 
Cricket  V.  State,  18  Ohio  St.,  9;  WeUer  v.  Pattee^  18  id,  85; 
C/iicoffo,  B.  i&  Q.  B.  B,  Co,  V.  CiUts,  4t  Am.  Law  T.  R., 
174;  McGoiinuck  v.  Btisch,  15  Iowa,  129;  McAremozch  v. 
M.  i&  M.  B.  B:  Co.,  20  Iowa,  343;  Iowa  B.  R.  Co.  v. 
Loper,  39  Iowa,  112;  Wheeler  v.  Philadelphia,  77  Pemi., 
348.) 

A  law  granting  to  all  horae  railway  companies,  or  to  all 
^"oet  milway  companies,  elevated  railway  companies,  the 
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right  to  lay  down  railroad  tracks,  would  be  constitutional. 
It  would  operate  uniformly  and  generally  upon  all  com- 
panies in  the  same  situation  and  belonging  to  the  same  class, 
and  that  would  make  it  general. 

It  seems  to  be  conceded  by  the  learned  counsel  for  the 
appellants  that  such  a  law  would  be  general,  if  it  applied  to 
both  existing  companies,  and  such  as  should  thereafter  be 
formed.  But  I  am  unable  to  perceive  why  a  law  applicable 
to  existing  and  future  companies  should  be  general,  and  one 
confined  to  existing  companies  not  general  Both  laws 
would,  at  the  time  of  their  enactment,  apply  to  precisely  the 
same  existing  subjects,  and  until  future  companies  came  into 
existence,  would  have  precisely  the  same  operation. 

But  it  is  claimed  that  there  was  but  one  elevated  railway 
in  actual  operation  at  the  time  of  the  passage  of  the  act,  and 
hence  that  it  must  be  deemed  that  the  Legislature  had  sole 
reference  to  that  It  was  well  said  by  Allen,  J.,  in  People 
V.  Albertaon  (55  N.  Y.,  50),  that  *'no  motive,  purpose  or 
intent  can  be  imputed  to  the  Legislature,  in  the  enactment 
of  a  law  other  than  such  as  are  apparent  upon  the  face,  and 
to  be  gathered  from  the  terms  of  the  law  itself."  Another 
learned  judge  of  this  court  has  said:  '*•  We  are  not  made 
judges  of  the  motives  of  the  Legislature,  and  the  court  will 
not  usurp  the  inquisitorial  office  of  inquiry  into  the  banu 
fides  of  that  body  in  discharging  its  duties.  {People  v. 
Draper^  15  N.  Y.,  532,  545,  555.)  It  is  not  to  be  presumed 
or  inferred  that  the  Legislature  intended  to  violate  or  evade 
the  constitutional  restTiiiuts.  The  law  does  not  specify  any 
particular  elevated  steam  railway  in  actual  operation,  but  in 
its  terms  applies  to  any  and  all  such  railways  anywhere  in 
operation.  How  are  wo  to  know  that  there  was  but  one 
in  operation  at  the  time  of  the  passage  of  the  act  ?  Can  a 
court  take  proof  for  the  puri)ose  of  showing  a  statute  valid 
and  regular  upon  its  face  to  be  unconstitutional  7  And 
does  the  validity  of  a  law  wliich  is  rc([uircd  to  l>e  geneml, 
and  which  is  general  in  its  terms,  depend  upon  the  number 
of  subjects  upon  which  it  can  operate,  or  upon  the  size  of  a. 
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class  to  which  it  applies  7  These  questions  must  be  answered 
in  the  negative.  We  do  not  know  and  we  cannot  assume 
that  the  Legislature  knew  that  there  was  but  one  elevated 
steam  railway  in  actual  operation  in  this  State,  at  the  time 
of  the  passage  of  the  act.  There  had  been  passed  several 
acts  under  which  such  railways  could  have  been  constructed. 
(Chap.  753,  of  the  Laws  of  1857;  chap.  225,  of  1867;  chap. 
794,  of  1869;  chap.  795,  of  1870;  chap's  897,  940,  of  1871; 
chap's  505,  833,  of  1872;  chap's  275,  443,  558,  585  of 
1874.)  Under  these  laws  and  probably  others,  elevated 
steam  railways  of  some  length,  could  have  been  constructed. 
We  cannot  assume  or  know  judicially  that  no  railway  under 
any  of  these  acts  was  in  operation.  On  the  contrary  we  may 
assume  that  the  Legislature  found  there  was.  (16  Pickering, 
87;  26  N.  J.  Law  R,  109.)  Hence  the  postulate  upon 
which  the  argument  for  the  appellants  is  largely  based,  is 
unauthorized.  But  the  argument  need  not  be  rested  here. 
Section  thirty-six  need  not  necessarily  be  treated  Jis  if  its 
provisions  were  contained  in  a  separate,  independent  act.  It 
is  part  of  a  general  act,  and  that  act  embodies  a  general  scheme 
for  the  construction  of  elevated  and  underground  steam  rail- 
ways. It  provides  for  the  formation  of  new  companies  for 
their  construction;  and  where  a  route  designated  by  the  com- 
missioner is  coincident  with  a  route  upon  which  an  existing 
company  is  authorized  to  construct,  such  company  may  con- 
struct its  road  under  the  act,  and  any  company  having  an 
elevated  railway  in  actual  operation  may  construct  the  con- 
nections specified.  The  act  is  thus  made  applicable  to  com- 
panies to  be  formed,  and.  to  existing  companies,  and  is  thus 
made  as  general  as  it  can  be.  In  any  case  the  constructing 
company  is  to  comply  with  the  plans  prescribed  by  the 
commissioners.  By  what  rule  of  construction  are  the  pro- 
visions applicable  to  existing  companies  isolated  from  the 
rest  of  the  act  ?  They  are  an  appropriate  part  of  the  gen- 
eral scheme,  and  it  could  make  no  difTerence  whether  there 
was  one  or  many  existing  companies.  The  existing  com- 
panies have  no  exclusive  privileges  or  functions  confeiTed. 
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Thc}^  are  simply  placed  on  a  footing  of  equality  with  new 
companies  which  may  be  formed  under  the  act. 

Suppose  a  general  act  should.be  passed  for  the  construe^ 
tion  and  operation  of  railroads  with  four  tracks,  and  it 
should  contain  a  provision  by  which  any  existing  railroad 
of  four  tracks  could  come  under  the  provisions  of  the  act» 
would  it,  as  to  such  existing  railroad,  even  if  it  were  ih» 
only  one,  be  a  private  act  ?  The  whole  act  would  be  & 
general  act  applicable  to  railroads  with  four  tracks. 

It  is  true  that  this  act  authorizes  existing  railways  to  lay 
down  tracks,  but  this  it  does  as  part  of  a  general  schemei 
devised  by  the  Legislature,  and  hence  it  is  not  unconstitu- 
tional. It  may  be  that  no  new  railways  will  ever  be  constructed 
by  companies  formed  under  the  act,  and  it  may  be  that  the« 
Legislature  desired,  as  alleged,  to  benefit  two  elevated  rail- 
way companies  in  existence  at  the  time  of  the  passage  of 
the  act.  But  all  this  can  make  no  difference  here,  so  long^ 
as  the  act  in  its  terms,  and  possible  application,  is  geueraU 
Section  49  of  chap.  140,  of  the  Laws  of  1850  (the  General 
Railroad  Act),  makes  the  provisions  of  that  act  generally 
applicable  to  existing  railroad  corporations.  It  will  hardly* 
be  claimed  that  that  section,  as  to  existing  corporations,  is  a 
private  act.  Its  purpase  and  effect  were  to  bring  such  corpo- 
rations under  the  general  scheme  devised  by  a  general  law.. 
It  made  the  law  more  general  than  it  otherwise  would  have 
been. 

It  may  be  that  the  construction  which  we  have  thus  given 
to  this  act,  and  particularly  to  section  thirty-six,  may  leava 
the  way  open  to  great  abuses  of  legislative  power,  illustra- 
tions of  which  were  given  in  the  leamed  arguments  before 
us.  There  may  be  ways  for  a  Legislature  to  circumvent  a 
constitutional  provision  without  violating  it.  History  shows 
by  many  examples,  how  the  spirit  of  a  Constitution  may  be 
disregarded,  and  yet  its  letter  observed.  But  there  is  a  vital 
difference  between  the  abuse  of  legislative  power  and  its 
exercise  in  palpable  violation  of  the  Constitution.  For  tho 
former,  the  remedy  is  with  the  people  alone,  in  the  choice  of 
SiCKBLS. — ^VoL.  XXV.        45 
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faithful  representatives  who  will  respect  theii-  will ;  for  the 
latter,  alone,  the  courts  clothed  with  power  always  to  be 
exercised  with  caution,  can  give  as  a  remedy. 

4.  It  is  further  claimed  that  no  provision  is  made  in  the 
act  for  compensation  to  the  owners  of  property  bounded 
upon  the  streets  in  the  city  of  New  York  through  which  the 
New  York  Elevated  Railway  Company  is  authorized  to  make 
its  connections,  and  that  therefore  section  thirty-six,  so  far  as 
relates  to  this  company,  is  unconstitutional.  This  claim  rests 
upon  the  assumption  that  the  abutting  owners  upon  such 
streets  have  property  rights  therein,  of  which  they  are  to  be 
deprived,  and  for  which  they  are  entitled  under  the  Consti- 
tution to  compensation.  Whether  they  have  such  property 
rights,  it  will  not  be  necessary  to  determine  upon  this  appeal, 
for  the  reason  that  provision  is  made  for  compensation. 

It  is  true,  that  under  section  twenty-six,  this  company  is 
authorized  to  constmct  its  railway  in  the  streets  designated 
by  the  commissioners.  But  that  authority  is  only  the  public 
consent,  without  which  no  railway  can  be  built  in  a  street. 
That  section  does  not  authorize  interference  with  the  rights 
of  private  property.  Under  the  Constitution,  before  a  rail- 
way can  be  constructed  in  a  street,  there  must  be  the  author- 
ity of  the  Legislature,  the  consent  of  the  local  authorities, 
and  the  consent  of  the  owners  of  one-half  in  value  of  the 
property  bounded  on  the  street,  or  in  lieu  thereof,  the  deter- 
mination of  the  Supreme  Court  commissioners;  and  all  this 
is  required,  whether  there  ai-e  any  private  rights  of  property 
in  the  streets  or  not.  If  there  are  such  i)rivate  rights,  which 
ai*o  to  l>e  taken,  within  the  meaning  of  the  Constitution, 
then  such  rights  must  be  taken  in  pui'suance  of  law,  upon 
making  compensation. 

The  act  of  1866  (chap.  697)  makes  the  provisions  of  the 
General  Railroad  Act  of  1850,  as  to  acquiring  real  estate  by 
hostile  proceedings,  applicable  to  the  company  to  be  formed 
under  that  act.  The  act  of  1867  (chap.  489)  recites,  that 
the  West  Side  and  Yonkers  Patent  Railway  Company  was 
organized  and  existing  under  the  General  Railroad  Act  and 
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the  several  acts  amendatory  and  supplementary  thereof,  and 
in  section  seven  it  provides,  that  the  company  shall  be  sub- 
ject to  the  liabilities,  and  enjoy  the  privileges  mentioned  in 
these  acts,  granting  coqK)rate  powers  not  inconsistent  with 
the  provisions  of  that  act;  and  that  "  any  private  property 
used  or  acquired  shall  be  compensated  for  by  said  company 
under  provisions  of  existing  laws  authorizing  the  formation 
of  railroad  companies,  and  the  acquisition  of  rights  of  way 
therefor." 

The  act  of  June  17,  1875,  recites,  that  the  New  York 
Elevated  Railway  Company  was  organized,  incorporated  and 
existing  under  the  General  Railroad  Act  of  1850,  and  the 
laws  amendatory  and  in  addition  thereto;  and  that  it  had 
succeeded  to  all  the  rights,  powers,  privileges  and  franchises 
of  the  West  Side  and  Yonkers  Patent  Railway  Company, 
under  the  acts  of  1867  and  1868;  and  it  confirms  this  com- 
pany in  the  possession  and  enjoyment  of  all  such  rights, 
powers,  privileges  and  franchises,  and  authorizes  it  to  go  on 
and  complete  its  road. 

It  is  thus  entii*ely  clear  that  this  company  has  all  the 
authority  confeiTed  in  the  General  Railroad  Act  to  take  and 
acquire  real  estate  for  the  purposes  of  its  road  by  the  special 
proceedings  provided.  And  section  thirty-six  of  the  Rapid- 
Transit  Act  provides,  that  the  elevated  railroad  company 
may  construct  the  connecting  routes,  "with  all  the  rights, 
and  with  like  effect  as  though  the  same  had  been  a  pail  of 
the  original  route  of  such  railv/ay."  Hence  it  seeme  to  me 
that  there  is  no  room  for  doubt  that  ample  provision  is  made 
for  compensation  for  any  property  rights  the  abutting 
owners  may  have  in  the  streets.  I  conclude,  therefore,  that 
there  are  no  constitutional  objections  which  call  for  the 
reversal  of  the  order  appealed  from,  and  I  now  proceed  to 
the  examination  of  the  objections  made  to  the  proceedings 
under  the  act. 

Although  these  objections  are  quite  numerous,  I  believe 
they  present  no  serious  difficulties,  and  a  brief  consideration 
of  them  is  all  that  can  be  required.     It  will  tend  to  perspi- 
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cuity  to  take  them  up  eie|)arately  in  the  order  in  which  th^ 
were  presented  in  the  argument. 

1.  It  is  objected  that  it  did  not  appear  that,  at  the  time 
of  the  passage  of  the  Bapid-Transit  Act,  the  New  York  Ele- 
vated Steam  Railroad  Company  was  in  existence,  or  that  it 
had  any  road  in  actual  operation.  The  act  of  June  17, 1875, 
above  referred  to,  shows  that  this  railroad  company  was  in 
existence,  and  it  wos  also  shown  in  various  ways  in  the  pro- 
ceedings befoi'e  both  boards  of  commissioners.  Formal 
proof  does  not  seem  to  have  been  made  that  it  had  a  road  in 
actual  operation  at  the  time  of  the  passage  of  the  Rapid- 
Transit  Act.  But  the  mayor's  commissioners  found  that  it 
had.  They  may  have  found,  and  they  had  a  right  to  find  it 
from  their  o^vn  observation,  and  the  fact  was  assumed  and 
not  disputed  in  all  stages  of  the  proceedings.  It  was  shown 
by  affidavit  that,  at  the  time  of  the  hearing  before  the 
Supreme  Court  commissioners,  the  road  was  in  actual  oi)er- 
ation,  and  the  plain  inference  from  all  the  proceedings  is, 
that  it  was  at  the  time  of  the  passage  of  the  act. 

2.  The  appointment  of  the  Supreme  Court  commissioners 
was  made  without  notice  to  the  property  owners,  and  this 
it  is  claimed  was  irregular.  Neither  the  Constitution  nor 
section  4  of  the  Rapid-Transit  Act  i*equirc  that  such  notice 
should  be  given.  It  was  not  a  proceeding  to  take  property 
or  to  deprive  any  person  of  his  rights,  and  hence  it  could  be 
taken  without  any  notice.  It  was  simply  a  proceeding  to 
constitute  a  tribunal  to  hear  and  determine,  and  it  was 
clearly  intended  that  no  notice  should  be  required,  as  no 
hearing  of  the  parties  interested  is  given,  while  it  is  specially 
provided,  both  in  the  Constitution  and  the  law,  that  the 
jmrties  interested  should  have  a  hearing  before  the  commis- 
sioners after  their  appointment. 

3.  The  Constitution  and  the  law  require  that  the  deter- 
mination of  the  Supreme  Court  commissioners  shall  be  made 
after  a  hearing  of  all  parties  interested.  They  do  not  pro- 
vide what  notice  should  be  given  to  the  parties,  nor  how  the 
notice  shall  be  served,  nor  how  the  hearing  shall  be  had. 
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Hie  practice  was  thus  left  to  be  prescribed  by  the  court  or 
the  eommissioners.  That  there  was  to  be  a  hearmg  implies 
that  there  was  to  be  a  notice.  A  personal  notice,  in  view ' 
of  all  contingencies  upon  the  thousand  abutting  owners,  was 
impracticable.  Hence  the  order  of  the  court  required  that ' 
notice  of  the  time  and  place  for  the  hearing  should  be  given 
by  publishing  the  notice  in  six  leading  daily  newspapers 
seven  times  consecutively,  and  by  posting  the  same  in  fifty 
places  along  the  route.  The  notice  was  published  as  orderedi 
and  was  posted  in  one  hundred  and  fourteen  places  along 
the*  route,  and  was  ample  within  every  authonty.  {Matter  of 
Empire  City  Bank,  18  N.  Y.,  199;  Peopk  v.  Smith,  21  id.,  595; 
B&ppy  V.  Mofiher^  48  id.,  813;  Traoey  y.  Cbive,  58  id.,  143.)  - 

Tho  property  owners  demanded  that  the  evidence  before 
thecommisrioners  should  be  oral,  and  that  the  witnesses  should 
be  produced  and  cross^xamined.  The  commissioners  deter- 
mined  that  ttie  proofs  might  be  made  by  affidavits.  In  this 
there  was-  no  error.  This  was  not  a  common  law  proceed- 
ing inwhiek  any  party  waa  to  be  deprived  of  any  of  his 
property  or  his  rights.  Hence,  if  a  substantial  opportunity  * 
WQ8  given  for  a  hearing,  it  "was  all  that  the  Constitution  or 
the  law  re<piired,  and  a  hearing  by  affidavit  and  other 
written  proofs  and  statements,  not  unusual  in  legal  proceed- 
ings, WHS  sufficient. 

It  was  for  file  commissioners  to  determine  how  mueh  time  • 
they  would  give  for  the  hearing,  and  so  long  as  they  did  not 
abuse  their  discretion  so  as*  to  deprive  the  parties  mterested  - 
of  a  &ir  opportunity  to  be  heard,  their  action  is  not  the 
suliject  of  review  here. 

The  i>roperty  owners  Icnew  the  general  plan  for  the  con- 
sttructioA  of  the  proposed  raihray  as  fixed  by  the  mayor's  ' 
commissioners  and  assented  to  by  the  railway  company,  and 
they  had  aeccss  to  the  afiklavits  and  proofi  furnished  on 
b^alf  of  the  company,  and  hence  had  all  the  opportunity 
for  a  Ikir  and  sufficient  hearing  which  they  could  properly 
demand.  It  is  clear  that  to  commissioners  resicfing  in  the 
city  ef  New  York,  and  necessarily  having  much  personal  - 
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knowledge  of  the  matters  to  be  investigated  by  them,  all 
the  proofe  were  furnished  which  could  probably  have  been 
influential  or  of  service  in  their  determination. 

4.  It  is  objected  that  because  the  Supreme  Court  com- 
missioners did  not  determine  that  the  road  ought  to  be  con- 
structed through  the  entire  route  designated  by  the  mayor's 
commissioners,  their  action  was  illegal  and  their  report 
ought  not  to  have  been  confirmed.  The  route  designated 
on  the  west  side  of  the  city,  was  an  independent  route, 
having,  as  I  infer,  no  connection  with  the  route  on  the  east 
side.  The  determmation  of  the  Supreme  Court  commis- 
sioners was  in  lieu  of  the  consent  of  the  abutting  owners  in 
any  street,  and  hence  where  a  route  passed  through  several 
streets,  I  can  perceive  no  reason  why  they  might  not  deter- 
mine that  the  road  ought  to  be  constructed  in  some  streets, 
and  not  in  others,  so  long  as  a  complete  road  upon  some 
route  was  left.  In  this  case,  where  there  were  several 
ferries  and  depots  with  which  comiections  were  to  be  made, 
they  might  determine  that  some  connections  ought,  and 
others  ought  not  to  be  made. 

The  Supreme  Court  commissioners  in  their  determination 
that  the  road  ought  to  be  constructed,  confined  its  construc- 
tion to  one  of  the  several  methods  authorized  by  the  mayor's 
commissioners.  In  this  it  is  objected  that  they  exceeded  their 
authority.  If  they  did,  these  appellants  cannot  complain. 
The  railroad  companies  had  the  choice  of  several  methods, 
and  it  might  possibly  complain  of  being  confined  by  the 
commissioners  to  one.  Bvit  it  assented,  and  the  case  as  to 
these  appellants  must,  thci*efoi*e,  be  treated  as  if  it  had 
volimtarily  made  the  choice.  This  objection  is  so  satisfac- 
torily answered  in  the  opinion  of  the  General  Term  that  no 
more  need  be  added  here. 

5.  The  only  question  for  the  determination  of  the  Supreme 
Court  commissioners  was  whether  the  road  upon  the  route 
designated,  ought  to  be  constnicted  and  operated,  and  this 
in  view  of  all  the  circumstances  they  determined.  It  mat- 
ters not  that  they  held  that  they  were  not  required  or 
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permitted  to  determine  whether  the  particular  route  selected, 
was  the  best  route  for  the  road.  The  route  was  to  be 
determined  by  the  mayor's  commissioner ;  and  even  if  that 
was  not  the  only  feasible  route  or  the  best  route,  these  com- 
missioners were  to  determine  in  view  of  all  the  considerations, 
whether  it  was  to  be  constructed  upon  that  route.  If  any 
better  route  was  left,  some  other  road  might  at  some  time 
be  constructed  upon  that  It  was  no  part  of  their  duty  to 
review  the  determination  of  the  mayor's  commissioners,  that 
the  route  selected  was  the  best,  or  at  least  a  proper  route. 

Whether  the  benefits  to  follow  from  the  construction  of 
the  road  were  such  as  to  counterbalance  the  injury  which 
should  be  done  to  private  uiterests  fi*om  its  operation,  was  a 
question  properly  before  both  sets  of  commissioners  and  with 
their  determination  of  it  we  cannot  or  at  least  ought  not 
upon  this  appeal  to  interfere. 

6.  The  further  claim  is  made  that  the  Supreme  Court 
commissioners  had  no  power  to  act  after  the  expiration  of 
sixty  days  from  the  organization  of  the  mayor's  commis- 
sioners. Those  commissioners  were  appointed  July  1st. 
They  were  required  to  organize  within  fifteen  days;  withm 
thirty  days  after  the  organization,  they  were  to  determine 
upon  the  necessity  of  the  proposed  railroad,  and  within  sixty 
days  they  wei'e  to  fix  the  route,  and  they  had  the  whole  of 
the  sixty  days  in  which  to  do  it.  There  could  be  no  action 
to  procure  the  apix)intment  of  the  Supreme  Court  commis- 
sioners until  after  the  route  was  fixed.  And  such  action 
was  not  required  to  be  taken  within  the  sixty  days.  It  could, 
under  the  Constitution  and  the  law,  be  taken  at  any  time 
before  the  construction  or  operation  of  the  railroad  should 
be  commenced. 

I  have  thus  given  careful  consideration  to  aU  the  objec- 
tions to  which  our  attention  was  called  upon  the  argument 
of  this  case,  and  conclude  that  there  are  no  constitutional 
objections  to  the  Kapid-Tmnsit  Act,  and  no  valid  objections 
to  the  proceedings  under  the  act,  and  that  the  order  ap^xniled 
from  must  be  affiimed. 
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Allen,  J.,  concurs  subBtantiolly  in  the  opinion  of  Judge 
Earl,  and  in  the  result,  and  was  of  the  opinion  that  unless 
the  statutes  under  which  the  petitioning  corporation  claimed 
to  exercise  its  privileges,  did  make  provision  for  compensa- 
tion to  individuals  for  every  property  right  and  inteixsst, 
whether  corporeal  or  incorporeal,  which  would  be  invaded 
or  appropriated,  in  the  construction  and  operation  of  the 
railway,  they  could  not  be  sustained.  But  he  was  of  the 
opinion  that  the  several  acts,  as  a  whole,  did  make  ample 
provision  for  such  compensation,  and  that  every  property 
right  of  individuals,  including  whatever  right  or  interest,  by 
way  of  easement,  appurtenant  to  these  lands  or  otherwise 
owners  of  lots  abutting  on  the  streets,  have,  in  such  streets, 
as  well  those  the  fee  of  which  is  in  the  city,  under  the  laws 
of  1813,  as  the  other  streets,  must,  under  the  Constitution 
and  the  statutes,  under  which  these  proceedings  are  had,  be 
compensated  for. 

He  expressed  no  opinion  as  to  the  rights  existing  in  the 
owners  of  abutting  lands  in  either  class  of  streets,  or  to  any 
eaisements  therein  other  than  such  as  are  common  to  the  pub- 
lie,  but  regarded  that  question,  as  well  as  the  measure  of 
damages,  if  any,  to  which  such  property  owners  would  be 
entitled,  especially  as  to  the  propeity  rights  in  the  streets, 
thtD  fee  of  which  is  in  the  city,  as  open  questions,  not  having 
been  passed  upon  by  the  courts,  or  c<msidered  in  any  case  in 
which  the  questions  were  involved. 

Subdivision  5  of  section  26  of  chapter  606  of  the  laws  of 
1875,  can  have  full  effect  without  extending  its  operation  to 
individual  rights  in  the  streets,  or  easements  therein,  and 
applying  its  provisions  to  the  rights  of  the  public.  If  it 
goes  farther  and  authorizes  the  measure  of  private  rights  of 
property  of  any  kind,  and  the  appropriation  thereof  by  the 
c(»rporations  mentioned,  without  compensation,  it  is  imcon* 
stitutional,  and  therefore  void. 

Church,  Ch.  J.,  concurs  with  Earl,  J.;  Mit.lrBi  J., 
concui's  in  I'esult. 

Folder,  J.,  disseuts. 
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Kafallo  and  Andrews,  JJ.,  concur  in  the  opinion  of 
Earl,  J.,  except  in  that  part  which  holds  that  the  act  makes 
pro^asion  for  compensation  to  the  owners  of  lands  aibutting 
on  streets  in  the  city  of  New  York,  and  on  the  gi'ound  that 
no  sufficient  provision  is  made  for  such  compensation,  they 
dissent 

Order  affirmed 
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In  the  Matter  or  the  Petition  op  the  Gilbert 
Elevated  Railway  Company  to  Acquire  Title  to 
Lands  IN  the  City  op  New  York,  Respondent,  v. 
Catharine  M.  Kobbe,  Appellant 

Iif  Same  Matter  v.  Edward  Handerson  et  aL,  Appel- 
lants. 

Section  36  of  the  Ropid-Tranfiit  Act,  so-called  (chap.  606,  Laws  of  1875), 
authorizing  any  existing  corporation,  which  has  not  forfeited  its  charter, 
or  failed  to  comply  with  its  provisions,  whose  route  or  routes  coincide 
with  those  deteimined  upon  by  the  commissioners  appointed  under  said 
act,  to  construct  and  operate  its  railway  thereon  upon  fulfillment  of  the 
requirements  of  the  act,  is  not  violative  of  the  constitutional  provisions 
(art  3,  §  18)  prohibiting  the  passage  of  a  private  or  local  bill  granting 
to  any  corporation  the  right  to  lay  down  railroad  tracks,  or  granting  to 
it  any  exclusive  pnvilege,  immunity  or  franchise. 

The  clause  prohibiting  the  grant  of  a  right  to  lay  down  railroad  tracks 
waa  designed  to  prohibit  an  original  and  independent  grant  of  such 
right,  including  the  powers  incident  thereto.  This  right  cannot  be 
granted  under  the  guise  of  an  amendment  to  an  existing  charter,  any 
more  than  by  original  grant.  But  an  act  restricting  and  regulating 
an- existing  right  to  lay  down  railroad  tracks^  is  ^not  a  grant  of  that 
right,  within  the  meaning  of  said  provision. 

It  is  not  neceisary  under  said  section  of  the  Rapid-Transit  Act  that  the 
routes  designated  by  the  commissioners  should  coincide  with  all  the 
routes  of  an  existing  corporation.  If  any  of  the  routes  coincide,  the 
corporation  may  build  thereon.  The  authority  is  co-extensive  with  the 
coincidence  of  the  routes. 

Prior  to  the  pasBage  of  said  act,  and  prior  to  the  going  into  effect  of  said 
constitutional  providons,  the  G.  £.  R.  Co.  was  incorporated  for  the  pur- 
pose of  constructing  and  operating  an  elevated  steam  railway,  in  and 
through  the  streets  of  the  city  of  New  York.  Its  routes  bad  been 
SiCKBLS — ^VOL.  XXV.  46 
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designated,  and  full  power  was  given  it  to  lay  down  railroad  ti'acka 
npon  the  designated  routes,  with  all  the  incidental  powera  necessary 
for  that  purpose.  The  commissoners  appointed  under  said  Rapid- 
Transit  Act  adopted  the  routes  of  said  company,  requiring,  however, 
some  change  in  the  form  of  the  structure  in  some  of  the  streets. 
Held,  that  assuming  that  said  provision  of  the  Rapid-Transit  Act  was 
intended  to  apply  only  to  the  G.  £.  R.  Co.,  such  provision,  as  so 
applicable,  was  not  within  the  prohibitions  of  said  constitutional  pro- 
visions, as  it  did  not  grant  to  said  company  the  right  to  lay 
down  railroad  tracks  within  the  meaning  of  the  Constitution,  or  any 
exclu^ve  right  not  then  possessed  by  it,  but  was  simply  intended  to 
protect  the  rights  it  already  possessed ;  that  the  changes  required  were 
simply  i*estrictive  in  character,  and  if.  In  imposing  such  i^estiictions, 
some  benefits  accrued,  such  as  an  extension  of  time  for  construction, 
this  did  not  change  the  character  of  the  act. 

Also  held,  that  the  provision  of  the  Constitution  (art.  3,  {  18)  and  of  said 
act  (}  4),  x-equiring  the  consent  of  a  majority  of  the  property  owners  or 
the  certificate  of  Supreme  Court  commissionei's  and  the  consent  of  the 
local  authorities,  did  not  apply  to  said  corporation. 

The  Rapid-Transit  Act  is  not  subject  to  the  objection  that  it  delegates 
legislative  powers  to  the  commissioners.  The  manner  of  exercising  a  fran- 
chise by  a  street  railroad  corporation  is  not  an  essential  element  of  the 
franchise,  and  the  legislature  may  authorize  it  to  be  controlled  by  the 
people  or  officers  of  a  locality  whose  interests  are  especially  affected  by 
its  exercise. 

Barto  V.  Hlmrod  (6  N.  Y.,  483)  distinguished. 

Upon  an  appeal  from  an  order  in  an  application  under  said  act  by  a  street 
railroad  company,  to  condemn  lands  necessary  for  the  constiniction  of 
and  forming  part  of  its  route,  this  court  cannot  inquire  whether  the 
applicant  has  acquired,  or  can  acquire,  the  right  to  build  its  road 
through  the  other  parts  of  its  route. 

As  to  whether,  where,  under  said  act,  a  railroad  corporation  Lb  authorized 
to  construct  its  road  over  a  street  in  a  city,  the  fee  of  which  is  in  the 
city,  abutting  owners  are  entitled  to  damages  for  an  incidental  injury 
to  their  right  of  use  or  easement  in  the  street,  qutBre. 

(Argued  April  27, 1877 ;  decided  September  18, 1877.) 

These  were  appeals,  the  one  on  the  part  of  Catharine  M. 
Kobbc,  the  other  on  the  part  of  Edward  H.  Anderson  etal., 
from  an  order  of  the  Greneral  Term  of  the  Supreme  Court, 
in  the  first  judicial  department,  appointing  commissioners  to 
appraise  damages  in  proceedings  to  condemn  lands  for  the 
purposes  of  the  road  of  the  petitioner.  (Reported  below,  9 
Hun,  303.) 

The  facts  sufficiently  appear  in  the  opinion. 
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Wm,  M.  Evarta^  E.  EUery  Anderson  and  Algernon  S. 
SuUivaUj  for  the  appellaDts.  The  petitioners  were  not,  on 
the  proo&  produced,  entitled  to  a  condemnation  of  the  appel- 
hints'  land.  {R.  &  S.  Ji.  It.  Go.  v.  Davis,  43  N.  Y.,  137; 
AJtkinsan  v.  M.  &  O.  Ji.  R.  Co.,  15  Ohio  St.,  21.)  The 
powera  granted  by  the  thirty-sixth  section  of  the  Eapid- 
Transit  Act  transcended  the  constitution  and  rendered  the 
act  void.  {In  re  Jones,  30  How.  Pr.,  446;  Wynchamer  v. 
People,  13  N.  Y.,  378.)  The  Bapid-Transit  Act  was  uncon- 
stitutional, because  it  was  an  attempt  to  confer  further  powers 
upon  a  private  corporation  existing  before  the  amendment  to 
the  constitution,  forbidding  the  passage  of  private  chartera 
of  incorporation.  {Ex  pai'le  Pntz,  9  Iowa,  30;  State  of 
Ohio  V.  City  of  Cincinnati,  20  Ohio  St.,  18;  State  of  Mis- 
souri r.  Saline  Co.  Court,  51  Mo.,  350,  378,  385.)  The  use 
of  a  street  for  the  purposes  of  a  steam  railway  operated  by 
a  private  corporation,  though  a  public  use,  is  a  different  use 
from  that  meant  by  the  words  ''  public  use  as  a  street.'^ 
{Williams  v.  JT.  Y.  C.  R.  R.  Co.,  16  N.  Y.,  97;  People  v. 
Eerr,  27  id.,  204,  205.) 

John  K.  Porter  and  Samuel  Hand,  for  the  respondent. 
The  respondent's  charter  authoiized  it  to  construct  and 
operate  a  street  railway.  {Rogers  v.  Bradshaw,  7  J.  Ch., 
342,  343;  Wellington  y.  Petitioners,  16  Pick.,  87-96;  Mor- 
gan V.  Mon.  Plank  Road  Co.,  26  N.  J.  L.  R.,  109.)  The 
alterations  in  the  charter,  under  the  Bapid-Ti*ansit  Act,  were 
within  the  reserved  iK>wer  of  the  Legislature.  (Constitution, 
Article  1,  Sec.  17;  Article  8,  Sec.  1;  The  State  v.  The  Com- 
missio}iers,  N.  J.  Law,  228;  People  v.  Hills,  46  Barb,,  344; 
JJfiHb-  V.  The  State,  15  Wall,  478;  White  v.  The  S.  &  U. 
R.  R.  Co.,  14  Barb.,  559;  P.  P.  R.  Co.  v.  Griffin,  24  N., 
Y.,  150;  Tandinson  v.  Jestnip,  15  Wall,  459;  T  &  R.  R. 
R.  Co.  V.  Kerr,  17  Barb.,  581;  S.  &  S.  P.  R.  Co.  v. 
Thatcher,  11  N.  Y.,  102.)  They  do  not  affect  the  franchise 
or  title  of  the  gitintee.  {People  v.  Jones,  63  N.  Y.,  306, 
310;  People  v.  D.  (&  C.  R.  R.  Co.,  58  N.  Y.,  152,  157; 
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Intemationdl  Bank  T.  Bradieys  19  N.  Y.,  845,  250;  Siaats 
V.  JK  ifc  iJ.  i2.  Co.,  4  Abb.  Ci  of  App.  Etec.,  287;  Rex  v. 
iJcwn,  5  B.  &  A.,  388;  S.  C.  27  Eng.  Common  Law,  165; 
CerUral  R.  R.  Co.  v.  Georgia,  92  U.  S.  R,  665,  673; 
Moaier  v.  Hilton,  15  Barb.,  663;  Syracuse  City  Bk.  v. 
Dam,  16  id.,  188;  Zabtishie  v.  JX  <«  N.  Y.  R.  Co.,  3  C. 
E.  Green,  178,  192^;  Bufah  etc.  R.  Co.  v.  Dudky,  14  N.  Y., 
348;  Souch  v.  JE^.  Z.  tT.  JB.  Ox,  L.  K.  [16  Eq.  Cas.],  111.) 
The  constitutionality  of  the  Bapid-Tranait  will  be  presumed. 
(Peqpk  V.  Albertson,  55  N.  Y.,  54,  55;  People  v.  Briggs^ 
60  id.,  553;  Adams  v.  ^(n/^e,  14  Mass.,.  340;  People  v. 
Si^rs.  of  Orange,  17  N.  Y.,  235;  JEx  parte  McCaUum,  1 
Cow.,  550;  Warner  v.  Beers;,  23  Wend.,  166;  Kerrigan  v. 
Fai'ce,  4  Nl  Y.  Wkly.  Dig.,  171.)  There  was  no  uncon- 
stitutional delegation  of  the  law  making  power  to  the 
coimty  commissioners  under  the  Bapid-Transit  Act.  (Sedg. 
on  Stat,  and  Const'l  Construction,  164-166;  Cooley  on 
Const!  Lim.,  116;  Bank  of  Chenango  v.  Brown,  26  K  Y., 
467,  472,  473;  Currier  v.  W.  S.  R.  R.,  6  Blatch,,  492, 
493,  494,  '495;  Starin  v.  ffenoa,  23  N.  Y.,  493;  Bk.  of 
Rome  V.  ViL  of  Rome,  18  N.  Y.,  38,  44;  Clarke  v.  City  of 
Rochester,  28  N.  Y.,  634;  Townsend  v.  Morris  C.  dB  B.  Co., 
38  N.  Y.,  171,  175;  Met  Bd,  of  Health  v.  Heister,  37  id., 
672;  Fearing  v.  Irwin,  55  id,  486.)  The  Eapid-Tmusit 
Act  was  not  private  or  local  but  a  general  bill.  {C,  B.  dk 
Q.  R.  R.  Co.  V.  Cutts,  »  Chie.  L.  N.,  201;  Covington  v.  E. 
8t.  Louis,  78  111.,  548;  lowaR.  R.  Co.  v.  Spper,  89  lowji, 
112;  People  v.  Tubbs,  49  N.  Y.,  356-359;  People  v. 
mils,  35  id.,  449,  451;  People  y.  aBrien,  38  id.,  193-195; 
People  V.  Suprs.  of  Chautattqua,  43  id.,  11;  People  v. 
McCann,  16  id.,  58-61;  TTeerf  v.  2\/c*er,  19  id.,  422; 
McCormick  v.  Rusch,  15  Iowa,  129.)  It  was  not  a  private 
bill  for  exclusive  privileges.  (A.  &  A.  on  Corps.,  4  31;  Soe. 
fyr  JBstabUsliing  useful  Manufactures  v.  Butler,  12  N.  J. 
[Eq.]498,  502;  Peqpk  v.  Kerr,  27  N.  Y.,  188,  191;  Blood- 
good  v.  M.  &  H.  R.  Cb.,18  WeiMl.,  16,  21,  23,  46-48,  77; 
People  ex  rd.  Comrs.  Wash.  Park  v.  Banks,  4  N.  Y.  Wkly. 
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Dig.,  124.)  The  trust  in  respect  to  the  0treet6  acquired  uader 
the  act  of  1813  is  one  in  behalf  of  the  people  and  subject  to 
the  control  of  the  Legislature.  {People  v.  Kerr,  27  N.  Y., 
188,  213,  214;  Coeter  v.  Mayor,  etc.,  43  id.,  399;  Met.  Bd. 
of  HeaJUUi  v.  Heister,  37  id.,  661-672;  Darlington  y.  Mayor ^ 
etc,  31  id.,  164;  Kellinger  v.  42  St.  &  JS.  Ji.  Co.,  50  id., 
206,  209;  Fearing  v.  Irum^  55  id.,  486;  Heywardy.  Mayar^ 
etc.,  7  N.  Y.,  214.) 

Church,  Ch.  J.  These  appeals  are  from  orders  appoint- 
ing commissionei's  to  appraise  damages  in  proceedings  to 
condemn  lands  for  the  purpose  of  the  respondent's  road. 
The  proposed  route  lies  through  South  Fifth  avenue,  in  the 
city  of  New  York.  The  fee  of  the  street  opposite  their 
premises  is  in  the  appellants,  and  not  in  the  city.  Several 
lK)ints  are  presented,  and  have  been  exhaustively  argued 
with  great  ability  and  ingenuity,  and  some  of  them  are  not 
free  from  difficulty.  After  as  full  an  examination  as  I  have 
been  able  to  make,  I  have  arrived  at  a  conclusion  upon  tho 
respective  points  made  which  I  shall  proceed  to  state  with 
the  reasons  therefor  briefly,  without  attempting  to  elaborate 
the  arguments  in  their  support  Among  tho  most  material 
of  these  points  is  the  proposition  that  the  thiity-sixth  section 
of  the  Bapid-Transit  Act  (so  called)  (chap.  606  of  the  Laws 
of  1875),  the  first  clause  of  which  it  is  alleged  was  intended 
for  the  benefit  of  the  respondent  corporation,  is  a  violation 
of  some  of  the  provisions  of  the  last  series  of  amendments  to 
the  State  Constitution,  which  took  effect  on  the  1st  day  of 
January,  1875,  before  the  passage  of  the  act.  These  pra 
visions  are  as  follows:  ''The  Legislature  shall  not  pass  a 
private  or  local  bill  in  any  of  the  following  cases :  *  *  • 
Granting  to  any  corporation,  association,  or  individual,  the 
right  to  lay  down  railroad  tracks.  Granting  to  any  corpora- 
tion, association,  or  individual  any  exclusive  privilege,  immu- 
nity  or  franchise  whatever."  The  Legislature  is  required  to 
pass  general  laws  in  these  cases,  and  prohibited  from  passing 
any  law  authorizing  the  construction  or  operation  of  a  street 
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railroad  without  the  consent  of  one-half  in  value  of  the 
property  owners,  or  the  ceitificate  of  coimnissioners  appointed 
by  the  Supreme  Court. 

It  is  important  to  understand  the  stcUus  of  the  Gilbert 
Company,  at  the  time  of  the  passage  of  the  Eapid-Trausit 
Act,  us  it  has  a  bearing  upon  the  proper  construction  to  be 
given  to  the  act  in  its  application  to  this  company.  Prior  to 
the  passage  of  this  act  and  before  the  amendments  of  1875 
took  effect  under  the  successive  acts  of  1872,  1873  and  1874, 
the  Gilbert  Company  became  incorporated  for  the  purpose 
of  constructing  and  operating  an  elevated  steam  railroad* 
Two  sets  of  commissioners  had,  in  pursuance  of  said  acts, 
designated  the  routes  over  which  the  road  was  to  be  con- 
structed, and  the  corporation  was  authorized,  in  the  fullest 
manner,  to  occupy  the  streets  and  avenues  designated  for  that 
purpose.  Authority  wus  also  conferi'ed  to  condemn  lands 
under  the  power  of  eminent  domain.  The  city  authorities 
were  prohibited  from  giving  peimission  to  any  other  person 
or  corpomtion  to  do  any  of  the  acts  which  were  authorized 
by  the  act  to  be  done  by  this  coq^oration,  and  were  expi'cssly 
enjoined  to  aid  the  coiporation  in  carrying  out  the  pm-poses 
of  the  law.  Thus  it  will  be  seen  that  at  the  time  of  the 
passage  of  the  Rapid  Transit  act,  in  1875,  the  corporation 
was  the  gi'antee  of  the  right  to  lay  down  i*ailroad  tracks 
upon  the  elevated  plan  described  in  tha  charter,  and  had  all 
the  incidental  powers  necessary  for  that  purpose.  The 
•charter  had  not  been  foifeitcd,  nor  had  there  been  a  failure 
to  comply  with  the  conditions  imposed  in  respect  to  the  time 
of  building  the  road.  The  Kapid-Transit  Act  authorized  a 
comprehensive  and  independent  system  of  rapid  transit  by 
elevated  railroads  through  the  city. 

It  authorized  the  appointment  of  commissioners  by  the 
mayor  to  determine  the  necessity  for  such  railways,  to  locate 
ix>utes,  fix  upon  the  plan  of  construction,  organize  and  put 
in  operation  a  coi-poration  with  powers  defined  by  the  act, 
and  then  by  the  fii'st  chiuse  of  the  thirty-sixth  section  (which  is 
iu  coiitrovei'sy  horo),  it  provided  that  **  whenever  the  route 
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or  routes  determined  upon  by  said  commissiouers  coincide 
with  the  route  or  routes  covered  by  the  charter  of  an  exist- 
ing cori^)onition  fonned  for  the  purpose  provided  by  this  act, 
provided  that  said  corporation  has  not  forfeited  its  charter 
or  failed  to  comply  with  the  provisions  thereof,  requiring  the 
construction  of  a  road  or  roads  within  the  time  prescribed 
by  its  charter,  such  coii)oration  shall  have  the  like  power  to 
construct  and  oixjrate  such  railway  or  railways  upon  fulfill- 
ment of  the  requirements  and  conditions  imposed  by  said 
commissioners  as  a  coi*poi*ation  specially  formed  under  this 
act."  The  commissionei*s  appointed  for  that  purpose  adopted 
the  routes  of  the  Gilbert  Elevated  Company,  but  required 
some  changes  in  the  form  of  the  structure  in  a  portion  of 
the  streets,  from  an  arch  covering  the  streets,  supix)rted 
by  posts  located  at  cui-bs  as  provided  in  the  charter,  to  a 
structure  supported  by  upright  posts  in  the  centre  of  the 
streets,  and  required  a  reduction  of  fare  and  the  rimning 
of  extra  trains  at  half  fare  for  the  benefit  of  the  labor- 
ing population,  all  of  which  has  been  assented  to  by  the 
company. 

A  point  was  made  also  that  the  commissioners  made  a 
more  radical  change  of  the  structure  from  a  tubular  railway 
to  l>e  operated  in  whole  or  in  part  by  pneumatic  power,  to 
an  open  steam  railway,  but  in  the  case  of  the  Sixth  Avenue 
liailroad  Company  v.  The  Gilbert  Company^  the  evi- 
dence and  findings  in  which  are  incorporated  into  the 
papers  in  one  of  these  cases,  it  is  found  that  the  charter 
contemplated  an  o^u  railway  to  be  operated  by  steam 
power,  and  such  is,  I  think,  the  proper  inierence  from  the 
act  itself,  and  the  facts  proved,  so  that  this  point  whether 
important  or  not,  may  be  regarded  as  out  of  the  case.  It 
is  pertinent  also  to  refer  to  the  rule  of  construction  to  be 
applied.  Every  presumption  is  in  favor  of  the  constitution- 
ality of  acts  of  the  Legislature.  An  adverse  doubtful  con- 
struction is  not  sufficient  to  condemn  an  act  It  is  only  in 
cases  of  a  clear  and  substantial  departure  from  the  provisions 
of  the  fundamental  law  that  courts  will  declare  acts  of  the 
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Legislature  invalid.     (55  N.  Y.,  54;  50  id.,  553;  14  Mass., 
340;  17  N.  Y.,  235;  23  Wend.,  166.) 

There  is  a  distinction  in  this  ix^s})ect  between  the  State  and 
Federal  Constitution.  The  former  grants  to  the  Senate  and 
Assembly,  all  legislative  power  not  prohibited  by  the  latto*, 
or  excepted  by  the  instrument  itself;  the  latter  grants  to 
Congi'css  specific  powers  only.  Hence  the  exercise  of  a 
legislative  power  by  the  State  Legislature  will  be  presumed 
constitutional  under  the  general  grant  of  power,  and  will  be 
sustained  unless  brought  clearly  within  some  of  the  exoep- 
tioiLs,  while  a  similar  exercise  of  power  by  Congress  can  only 
be  justified  by  an  affirmative  grant  embracing  the  specific 
power  exercised.  Assuming  that  the  corporation  having  the 
coincident  route  or  routes  specified  in  the  3()th  section  of  the 
Rapid-Transit  Act  was  descriptive  of,  and  was  intended  to 
apply  only  to  the  Gilbert  Co.,  the  first  question  is  in  view  of 
the  facts  and  rule  of  construction  referred  to  whether  the 
Legislature  did  by  that  act  grant  to  the  Gilljcrt  Company, 
the  right  to  lay  down  railroad  tracks  within  the  meaning  of 
this  clause.  The  right  existed  prior  to  the  passage  of  the 
act,  and  that  right  the  Legislature  intended  to  protect  The 
corporation  must  not  have  forfeited  its  charter  or  £Ekiled  to 
comply  with  its  provisions  in  respect  to  time,  etc.  The  act 
recognizes  in  terms  that  the  corporation  was  formed  for  the 
purpose  provided  by  the  act,  which  purpose  was  to  build 
and  operate  an  elevated'  steam  railway  in  and  through  the 
streets  of  the  city.  The  Legislature  granted  that  right  to 
the  new  corporation  authorized  to  be  created,  but  the  com- 
pany already  possessing  that  right  whose  route  or  routes 
were  satisfactory  to  the  commissioners,  was  intended  to  be 
recognized  and  its  powers  confinned.  The  changes  required 
were  restrictive  in  character.  By  the  charter  the  whole 
street  was  to  be  covered  by  the  structure,  by  the  conditions 
imposed,  only  a  portion  of  some  streets  could  be  occupied. 
We  cannot  determine  as  matter  of  law  whether  this  change 
will  be  a  benefit  to  or  a  burden  upon  the  company,  nor 
whether  the  street  itself  will  be  less  or  more  inconvenient  for 
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the  public  and  abutting  owuci's,  tliau  with  the  original  struc- 
ture. The  reduction  of  fai^es,  and  the  requirement  for  extra 
tiiuns  at  half  fare  wei*e  clearly  i*estrictive  of  existing  rights. 

I  cannot  accede  to  the  proposition  that  any. change  in  the 
structure  and  in  the  manner  of  occupying  the  streets,  how- 
ever restrictive  u^>on  the  company  or  beneficial  to  the  public 
in  the  use  of  the  streets,  constitute  a  fresh  gi'ant  of  the  right 
to  lay  down  railroad  tracks.  It  is  a  misnomer  to  call  such 
restrictions  grants  of  any  rigid  whatever.  As  well  might  thb 
cutting  down  of  a  fee  to  a  life  estate  be  termed  a  giiuit  of 
laud.  The  purpose  of  the  coq>oration  and  its  substantial 
powers  were  the  same  after  as  before  the  passage  of  the  act, 
and  if  in  imposing  conditions,  some  benefits  accrued,  such  as 
an  extension  of  time,  and  the  like,  these  would  not  change 
the  chai*acter  of  the  act.  True,  the  act  declai'es  that  the 
corporation,  upon  complying  with  the  conditions  imposed, 
shall  have  '^  like  power  "  with  corporations  authorized  to  be 
created.  It  possessed  like  power  before,  and  this  clause  must 
be  construed  as  confirmatory  of  such  power  as  applied  to  the 
changes  and  restrictions  required  and  imposed.  The  consti- 
tutional clause  was  designed,  I  think,  to  prohibit  an  original 
and  independent  grant  of  the  right  to  lay  down  railroad 
tracks,  including  the  powers  incident  thereto. 

I  agree  with  the  objectors,  that  the  Legislature  cannot 
grant  this  right  under  the  guise  of  an  amendment  to  an 
existing  charter  any  more  than  by  an  original  grant.  It 
would  be  incompetent  to  grant  this  right  to  a  corporation 
organized  for  a  different  purpose;  but,  in  my  judgment,  an 
act  restricting  and  i-egulating  an  existing  right  to  lay  down 
railroad  tracks,  is  not  a  grant  of  that  right  within  the  mean- 
ing of  this  clause.  It  is  not  within  the  letter  of  the  <;lause, 
nor  within  the  evil  at  which  the  provision  was  aimed.  I  find 
nothing  in  any  of  the  authorities  cited  to  justify  a  different 
conclusion  from  that  at  which  I  have  arrived. 

The  next  question  is,  whether  the .  Bapid-Transit  Act 
(especially  the  36th  section)  violates  the  other  provision 
quoted,  prohibiting  the  Legislature,  by  a  private  or  local  bill, 
SicKBLS. — Vol..  XXV,       47 
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from  ^^  granting  to  any  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever." 

It  is  not  easy  to  understand  precisely  what  was  intended 
by  this  clause.  Every  franchise  gnmted  by  the  Legislature 
is,  from  its  very  nature,  exclusive,  in  the  sense  that  it  docs 
not  belong  to  the  citizens  generally  of  common  right. 
(Angell  &  Ames  on  Coi'p.,  §  4.).  It  is  not  necessiuily  exclu- 
sive in  the  sense  that  others  may  not  obtain  a  similar  grant. 
The  difficulty  is  in  determining  what  force  is  to  be  given  to 
the  word  exclusive  in  this  clause.  We  camiot  say  that  it  has 
no  meaning.  A  patent'  right  is  an  exclusive  right;  it  ]s  a 
monopoly.  The  owner  may  prevent  the  use  of  the  article 
patented  by  every  other  person,  unless  the  nght  is  pm'chascd 
of  him.  So  many  fmnchises  of  an  exclusive  character,  such 
as  ferries  and  the  like,  have  been  gi-antcd  by  States.  In  its 
application  to  the  pi*esent  case,  if  the  right  to  lay  down  rail- 
road tracks  is  an  exclusive  privilege,  we  have  seen  that  the 
Legislature  did  not  grant  it;  if  it  is  not  exclusive,  the  grant- 
ing of  the  right  would  not  l)e  a  violation  of  this  clause.  It 
certainly  would  not  be  exclusive, in  every  sense,  because  it  is 
competent  for  the  Legislature  to  grant  a  similar  right  to 
others  by  a  general  law,  and  to  do  it,  not  so  that  othei*s  may 
occupy  the  respondent's  property,  but  so  that  the  exercise 
of  the  right  may  operate  in  competition  for  the  same  busi- 
ness. It  is  difficult  to  construe  this  clause  as  meaning  any- 
thing less  than  an  absolute  monopoly,  but  it  is  not  deemed 
necessary  to  define  its  precise  signification.  That  duty  must 
be  discharged  as  cases  arise.  It  is  sufficient  to  say  that  it  has 
not  been  made  clear  that  the  clause  was  violated  by  the 
Bapid-Transit  Act.  No  exclusive  right  or  franchise  was 
granted  to  the  respondent  corjjoration  upon  any  construc- 
tion of  the  clause.  Every  substantial  right  existed  before 
the  passage  of  the  act,  and  the  conditions  imposed,  embrac- 
ing changes  of  structure  and  mimner  of  occupying  streets, 
should  be  regarded  as  restrictive  of  existing  rights,  and  not 
grants  of  rights  or  fitmchises  within  the  constitutional  sense. 
Even  if  doubts  were  entertained  as  to  the  proper  construe- 
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tioEi  of  the  clause  and  the  act,  the  rule  referred  to  would 
require  the  validity  of  the  act  to  be  sustained.  This  scries 
of  amendments  designed  to  restrict  the  powers  of  the  Legis- 
lature in  mattei-s  of  detail  luider  general  phrases  and  unde- 
fined words  is  expenmental  in  this  State.  They  must  bo 
sustained  and  applied  by  a  rational  and  practical  construc- 
tion, so  as  to  subserve  the  purposes  intended  and  prevent  the 
evils  designed  to  be  remedied,  but  not  by  an  artificial  and 
technical  construction,  to  extend  their  application  to  coses 
never  contemplated.  Such  a  construction  would  produce 
more  injury  than  the  amendments  were  designed  to  prevent. 

This  court  has  already,  upon  two  occasions,  in  respect  to 
other  provisions  of  the  series,  felt  obliged  in  the  furtherance 
of  justice,  to  adjudicate  in  favor  of  a  practical,  rather  than 
a  liteml  construction  of  the  language.  In  both  cases  there 
was  quite  as  much  reason  as  in  this  for  questioning  the  con- 
stitutionality of  the  acts  of  the  Legislature.  While  every 
sul)stantial  violation  of  any  of  thes(^  prohibitory  clauses 
should  and  will  be  promptly  condemned  by  the  courts, 
proper  care  must  be  exercised  to  guard  against  erroneous 
rules  of  construction  to  the  extent  of  depriving  the  Legisla- 
ture of  all  power  to  supply  the  necessary  legislative  wants 
of  five  millions  of  people  extensively  engaged  in  all  the 
varied  pursuits  of  advanced  civilization.  The  Legislature 
evidently  felt  embarrassed  bv  these  provisions,  and  attempted 
to  avoid  all  question  in  respect  to  them  by  passing  a  general 
act.  The  act  is  general  in  form  at  least,  and  probably  as 
much  so  as  the  object  sought  to  be  accomplished  would  per- 
mit, but  it  is  unnecessary  to  consider  the  point  whether  the 
act  Ls  to  be  regarded  as  private  or  local. 

The  views  before  expressed  answer  also  the  objection  that 
the  consent  of  a  mjyority  of  the  owners,  or  the  certificate  of 
the  Supreme  Court  commissioners,  must  be  obtained.  This 
requirement  applies  only  to  cases  where  street  railroads  are 
authorized  under  general  hiws,  and  which  the  Legislature  are 
prohibited  from  authorizing  by  private  or  local  laws.  It 
has  no  application  to  this  coi*poration.    Nor  does  the  Bapid- 
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Transit  Act  require  such  consents  or  certificate.  The  affirm- 
ative requirement  of  that  act  is  a  compliance  with  the  condi- 
tions imposed  by  the  commissioners  appointed  by  the  mayor, 
and  nothing  more. 

The  fourth  section  authorizing  the  commissioners  to  lay  out 
and  designate  routes,  embodies  the  constitutional  conditions 
imposed  u^x>n  the  Legislature  in  passing  general  laws  author- 
izing the  laying  down  of  railroad  tracks,  and  would  apply  to 
corporations  authorized  to  be  created  by  the  act.  The 
thirty-sixth  section  qualifies  and  limits  the  operation  of  the 
fourth  section  m  respect  to  coincident  routes.  The  fourth 
section  embraces  provisions  for  a  genei-al  scheme  of  new 
routes  and  new  corporations — ^the  first  clause  of  the  thirty- 
sixth  section  limits  its  provisions  by  protecting  and  impliedly 
confirming  rights  secured  by  existing  chai-ters.  This  is  man- 
ifest from  the  language  employed  requiring  an  existing 
charter  not  forfeited,  and  an  existing  corporation  which  had 
complied  with  the  provisions  of  its  charter  as  to  time,  etc., 
then  when  such  a  charter,  and  such  a  corporation  exists, 
and  there  is  coincidence  of  route,  the  coq^oitition  is  to  have 
**like  power,"  etc.,  when?  Simply  "upon  fulfillment  of 
the  requirements  and  conditions  imposed  by  the  commis- 
sioners." The  constitutional  condition  of  consent  or  certifi- 
cate incorporated  into  the  fourth  sectioti  is  not  a  requirement 
or  condition  of  the  commissioners  in  any  sense,  and  such 
condition  has  no  application  to  a  corporation  possessing 
the  right  to  lay  down  railroad  tracks  on  a  designated  route 
by  a  previous  charter. 

It  applies  only  to  such  rights  thereafter  conferred  accord- 
ing to  the  Constitution.  It  is  not  probable  that  the  Legisla- 
ture intended  to  impose  an  unnecessary  condition,  not 
required  by  the  Constitution,  and  we  may  presiune  that  if  it 
had,  the  language  would  have  been  unambiguous.  The 
Legislature  by  the  fourth,  section  evidently  intended  to 
require  the  observance  of  the  constitutional  conditions  in 
respect  to  consent  as  to  corporations  authorized  to  be  cre- 
ated by  the  act,  but  there  is  nothing  in  the  act  to  warrant 
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the  inference  of  intention  to  extend  its  application  to  other 
cases.  The  same  reason  applies  also  to  the  requirement  of  the 
consent  of  local  authorities,  and  I  refrain  therefore  from  con- 
sidering the  question  whether  the  acts  of  the  local  authori- 
ties proved,  amount  to  consent  within  the  meaning  of  the 
constitutional  amendment  and  of  the  fourth  section  of  the 
Bapid-Transit  Act. 

It  is  also  objected  that  the  act  of  the  commissioners  in 
designating  the  route  is  void,  because  the  route  designated 
crosses  Broadway  below  Fifty-ninth  street,  which  is  forbid- 
den by  the  Bapid-Transit  Act.  The  authority  is  to  designate 
a  route  for  a  railway,  over,  under,  through  or  across  streets 
and  avenues  except  Broadway  below  Fifty-ninth  street. 
The  exception  seems  to  apply  as  well  to  the  word  across^  as 
over,  under,  or  through.  This  is  the  literal  reading,  although 
it  is  evident  that  the  same  reason  might  not  apply  for  pro* 
hibiting  the  crossing  of  a  street  as  for  laying  a  railroad  cver^ 
under ^  or  through  a  street.  But  the  conunissioners  expressly 
excluded  from  the  routes  designated  by  them  any  street  or 
part  thereof  which  was  excluded  by  the  act,  so  that  if  cross- 
ing Broadway  is  prohibited  by  the  act,  it  is  also  by  the 
commissioners.  I  do  not  think  that  such  exclusion  would 
invaUdate  all  tlie  routes  designated.  The  commissioner  are 
authorized  to  designate  the  rofute  or  rovlea  for  such  railway, 
and  whenever  the  I'oate  or  routes  determined  upon  coincide, 
the  corporation  having  the  previous  right  shall  have  like 
power,  etc.  It  is  not  necessaiy  that  all  the  routes  should 
coincide.  If  any  of  the  routes  coincide,  the  corporation  may 
build  on  such  coinciding  route.  Whether,  therefoi*e,  the 
route  to  Broadway,  and  from  Broadway  on  the  opposite 
side  are  considered  one  route  or  two,  either  or  both  coincide 
with  the  former  designation,  even  if  the  crossing  is  not  coin- 
cident. The  authority  is  co-extensive  with  the  coincidence 
of  route.  We  think  that  this  objection  is  not  fatal  to  the 
rights  of  the  respondent  to  an  order  to  appraise  appellant's 
damages  to  property  in  South  Fifth  avenue. 

The  objection  that  the  £apid-Ti*ansit  Act  improperly  dele- 
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gates  legisIatiYO  power  to  the  commissionei's  is  not  tenabla 
The  case  of  Barto  v.  Himrod  (8  N.  Y.,  483)  is  not  control- 
ing.  The  existence  of  the  law  itself  in  that  case  was  made 
dependent  upon  the  vote  of  the  people.  This  act  was 
passed  by  the  Legislature,  and  was  perfect  and  obligatoiy. 
not  depending  for  its  existence  upon  any  contingency  what- 
ever. 

The  county  commissioners  representing  the  interests  of 
the  locality  were  authorized  to  designate  particular  streets, 
in  which  the  road  should  be  built,  and  to  determine  the 
form  of  the  structure,  and  to  make  rules  and  regulations 
for  running .  the  trains.  These  were  matters  of  detail  in 
involving  the  determination  of  questions  of  fact,  in  which 
each  locality  had  an  intei^est,  and  which  it  was  eminently 
proper  the  local  authorities  should  determine.  The  Legis- 
lature had  the  power  to  determine  all  these  questions  itself, 
but  I  am  not  aware  of  any  rule  which  forbids  the  Legisla- 
ture from  refeiTing  such  questions  to  a  subordinate  tribunal. 
There  is  no  prohibition  in  the  Constitution  itself,  express  or 
implied,  while  the  practice  of  the  government  has  been  uni- 
formly in  favor  of  referring  analogous  questions.  I  appre- 
hend that  an  act  authorizing  a  street  railroad  might  properly 
refer  to  a  local  authority  the  power  to  fix  the  place  in  the 
street  where  the  rails  should  be  laid,  and  the  form  of  the 
rails,  and  to  regulate  the  time  and  manner  of  ininning  the 
trains.  The  running  of  trains  on  steam  I'ailroads  through 
cities  and  villages  ai-e  now  authorized  to  be  regulated  by 
local  authorities.  The  manner  of  exercising  a  right  or  fran- 
chise in  the  cases  supposed  has  never  been  regarded  as  the 
essential  elements  of  the  franchise  itself,  which  the  Legisla- 
ture could  not  authorize  to  be  controlled  by  the  people  or 
officers  of  a  locality  whose  mterests  are  especially  affected  by 
its  exercise.  The  substantial  powers  conferred  upon  the  cor- 
]>orations  authorized  to  be  created  by  the  Kapid-Transit  Act 
are  particularly  specified  in  the  act  itself,  and  the  commis- 
sioners are  authorized  to  regulate  mattei-s.  of  detail,  the  proper 
adjustment  of  which  will  produce  the  least  inconvenience  and 
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injury  to  the  public  and  adjacent  ownera,  in  the  use  and 
enjoyment  of  the  public  streets.  In  Clai^ke  v.  Oity  of  Rochester 
(28  N.  Y.,  634),  Denio,  J.,  said:  "While  general  statutes 
must  be  enacted  by  the  Legislature,  it  is  plain  that  the  power 
to  make  local  regulations  having  the  force  of  law  in  limited 
localities  may  be  committed  to  other  bodies  representing  the 
people  in  their  local  divisions,  or  to  the  people  of  those  dis- 
tricts themselves."  Other  authorities  in  this  State  are  to  the 
same  effect.  (37  N.  Y.,  672  ;  18  id.,  38  ;  65  id.,  486  ;  see 
also,  Cooley  on  Const.  Limitations,  116,  etc.,  and  cases  cited.) 

The  question  of  damages  is  not  involved  in  these  cases. 
In  both  cases  the  proceedings  are  instituted  to  acquire  the 
title  of  the  respondents  in  the  street  in  front  of  their  Respec- 
tive premises,  and  to  have  the  damages  appraised.  The 
amount  or  extent  of  the  damages  are  questions  not  properly 
before  the  court.  It  is  sought,  however,  to  present  the  ques- 
tion, whether  abutting  ownera  are  entitled  to  damages  for  an 
incidental  injury  to  their  right  of  use  or  easement  in  the 
sti-eets  of  the  city  where  the  fee  is  in  the  city  itself,  upon  the 
gi*ound  that  the  right  to  condemn  the  interest  of  the  owners 
in  these  particular  cases  should  be  denied,  unless  it  appears 
that  the  corporation  has  acquired  a  lawful  right  to  build  the 
road  throughout  their  whole  route.  True,  it  would  be  of 
no  value  to  the  applicant  to  acquire  the  right  to  build  upon 
the  short  space  involved  in  these  proceedings  unless  it  has 
acquired,  or  can  acquire,  the  right  through  other  parts  of 
the  route  designated.  But  can  we  properly  inquire  whether 
it  has  acquired,  or  can  acquire,  such  right?  It  seems  to  me 
not. 

Other  persons  are  interested  who  would  have  a  right  to  be 
heard,  and  who  might  justly  complain  that  the  question  had 
been  prejudged. 

To  determine  what  particular  occupation  of  the  streets  is 
to  be  deemed  a  legitimate  public  use  involves  important  and 
delicate  questions.  They  wei-e  very  much  debated  in  this 
court  in  the  surface  railroad  cases,  and  the  principles  adjudi- 
cated in  those  cases  will  be  regarded  as  obligatory  upon  the 


376  Peck  v.  Collins.  [Sept., 


Statement  of  case. 


couit  ill  deciding  future  cases.  Whether  the  structure  con- 
templated to  be  built  and  operated  will  be  an  invasion  of  the 
property  of  abutting  owners  in  any  of  the  streets  entitling 
them  to  some  remedy  for  damages,  or  whether  it  will  be 
regarded  as  a  legitimate  use  of  the  streets  for  the  benefit  of 
the  public,  the  inconvenience  and  annoyance  of  which  pri- 
vate abutting  ownership  is  subject  to,  cannot,  mth  propriety, 
be  adjudicated  upon  these  appeals. 

The  criticism  upon  the  teims  of  the  orders  is  not  tenable. 
The  orders  are  to  be  construed  in  connection  with  the  con- 
stitution and  the  statutes,  and  the  api)ellants  will  be  at 
liberty  to  claim  any  damages  to  which  they  are  constitution- 
ally itnd  lawfully  entitied. 

The  orders  must  be  affirmed. 

Allen,  J.,  also  wrote  for  affirmance  substantially  on  the 
same  grounds. 

FoLGER,  J.  The  judgment  in  the  case  of  the  New  York 
Mevated  Railroad  Company  having  adjudicated  the  consti- 
tutionality of  the  act  of  187S,  in  all  its  parts,  I  yield  to  that 
judgment  as  the  law  of  the  land,  and  therefore  concur  in 
tiiis. 

Eafallo  and  Ajn>BEW8|  JJ.,  concur  on  authority  of  the 
same  case. 

All  concur. 

Orders  affirmed* 


Beed  Peck,  Administrator,  etc..  Appellant,  v.  Truman  D. 

Collins,  Bespondent. 

A  final  decision  in  interference  proceedings,  instituted  under  and  in  pur- 
suance of  the  patent  laws  of  the  United  States  (U.  8.  R.  S.  {§  4904,  et 
9bq,)f  so  long  as  it  remains  unreversed  and  unaffected  by  any  proceed- 
ings authorized  to  be  instituted  in  equity  ({  4915),  is  final  and  obligatory 
upon  the  parties. 

Defendant  contracted  with  P.  to  purchase  certain  interests  in  a  ]>atent  right, 
patented  by  M.,  and  paid  the  agreed  consideration;  subsequently 
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defendant  executed  a  contract  which  recited  tliat  the  contract  of  pur- 
chase was  given  after  "  the  letters  patent  had  been  surrendered  up  for 
a  re-issue,  and  in  ignorance  of  the  fact  that  under  certain  circumstances 
the  letters  x>atent  would  not  be  returned  to  the  owner ;  '*  and  that  P. 
desired  a  release  from  his  obligations,  in  case  he  should  not  be  able  to 
fulfill ;  and  in  consideration  of  a  return  oi,  the  puixshase-money  paid, 
defendant  agreed  that  P.  should  be  released,  and  that  he  would  repay 
the  purchase-money  when  P.  should  notify  him  of  his  i^eadiness  to  fulfill 
by  deeding  the  interests  contracted  for  **  in  said  patent  or  any  re-issue 
which  may  be  granted."  Defendant  also  had  contracted  with  P.  and 
others  to  purahase  certain  other  interests  in  the  same  patent,  and  had 
Xmid  a  i)ortion  of  the  consideration,  upon  return  of  which  he  executed 
an  agreement  to  return  it  to  the  vendors  as  soon  as  M.  succeeded  in 
getting  a  re-issue  of  the  patent,  or  "provided  the  old  patent  is 
returned."  At  the  time  of  the  execution  of  these  conti^M^ts  interference 
proceeding's  had  been  instituted  between  M.  and  others,  the  final 
decision  in  which  was  against  M.,  and  covered  the  whole  invention 
claimed  by  him.  In  an  action  upon  said  contracts  it  appeared  that 
subsequent  to  such  decision  the  attorney  of  M.  had  in  his  possession 
the  original  letters  patent  granted  to  M.  Sdd^  that  it  was  manifest  that 
the  last  two  contracts  were  made  in  consequence  of  the  interference 
Xnroceedings ;  that  the  contracts  required  readiness  and  ability  to  fulfill 
on  the  part  of  the  vendors,  and  by  the  decision  in  the  interference 
proceedings,  they  were  rendered  jpable  to  fulfill,  as  much  so  as  if  M. 
never  had  a  patent;  .that  the  words  "provided  the  old  patent  is 
returned "  in  the  last  contract  did  not  contemplate  a  return  after  the 
patent  had  been  declared  void,  but  the  return  of  a  patent  valid  aa  such ; 
and  that  plaintiff  was  not  entitled  to  recover. 

[   (Argued  May  23, 1877 ;  decided  September  18, 1877.) 

Appeal  firom  judgment  of  the  Greneral  T^m  of  the 
Supreme  Court  in  the  third  judicial  department,  affirming  tf 
judgment  in  favor  of  defendant  entei*ed  upon  an  order  non- 
suiting plaintiff  on  trial,  and  affirming  an  order  denying  a 
motion  for  a  new  trial. 

This  action  is  brought  upon  two  contracts  executed  by 
defendant,  the  one  dated  June  11th,  the  other  July  6th, 
1868.  The  nature  of  the  contracts  and  the  facts  appear 
sufficiently  in  the  opinion. 

A.  2).  Wales,  for  the  appellant.     Defendant  by  the  two 
original  contracts  of  April  24  and  April  28,  1866,  purchased 
an  interest  in  the  patent  as  it  then  was,  after  application  for 
SiCKBLS.— Vol.  XXV.        48 


378  PjBCK  t).  Collins.  [Sept,. 

Statement  of  case. 

re-issue  had  been  made  absolutely  and  unconditionally.  (  Qay 
V.  GameU,  1  Blatch.,  506;  Quater  v.  Brush,  25  Wend.,  628; 
Stevens  v.  Head,  8  Venn.,  174;  Causkr  v.  JBkUon,  2  Jones 
Eq.,  499.)  The  legal  presumption  is  that  the  patent  had 
been  returned  uncanceled.  (Whitman's  Patent  Laws,  580, 
§  175;  Phila.  etc.  R.  B,  Co.  v.  Simpson,  14  Pet.,  448;  AUen 
V.  Jilwit,  2  W.  &  M.,  122;  Wtlsony.  McComiick,  2  Blatch., 
31;  On*  V.  Badger,  7  L.  R.,  467;  Forbes  v.  Barstawe  Stove 
Co,,  2  Cliff.,  380;  1  Greenl.  on  E.  [Redf.  Ed.J,  45;  1  Greenl 
on  Ev.  [4th  Ed.],  46,  §  41;  9  Conn.,  110;  21  Wend.,  178 
4  Den.,  183;  9  Baib.,  271;  22  id.,  516;  2  Kobt,  284 
Cahill  V.  Palmer,  45  K  Y.,  478.)  The  original  patent  of 
Mudge  is  still  in  existence  &s  a  legal  and  subsisting  right. 
(Whitman's  Patent  Laws,  580,  §§  375,  582;  WhUley  ex 
parte  Corns.  Dec.,  72;  French  v.  Rogers,  1  Fish.,  133; 
Woodworth  v.  Hall,  1  W.  &  M.,  261;  Woodioarthy.  Fdicards, 
3  id.,  127;  Gra7U  v.  Raymiid,  6  Pet.,  242;  Wilson  y.  Bar- 
num,  1  Wal.  Jr.,  340;  Curtis  on  Patents  [id.,  1849],  532; 
id.  [ed.,  1873],  661,  662;  Sm/moiir  v.  Osborne,  3  Story  755; 
OReily  v.  Morse,  15  How.,  112;  Wilson  v.  Roseau,  4  id., 
688;  WoodhOQi^Ui  v.  Stone,  3  Story,  751;  Moffot  v.  Gai^,  1 
Black.,  273;  Hogg  v.  Emerson,  11  How.,  606;  6  id.,  483; 
Pitts  y.  Whitman,  2  Story,  621.)  PlaintiflS  not  being 
parties  to  the  application  for  a  re-issue  were  not  bound  by 
it.  {Potter  V.  Holland,  1  Fish.,  327;  Woodworth  v.  Stone, 
3  Story,  750;  Smith  v.  Mercei\  4  West  L.  J.,  52;  McBur- 
ney  v.  Goodyear^  11  Cush.,  571;  Whitman's  Patent  Laws, 
557,  558.) 

M.  M.  Waters^  for  the  respondent.  The  patent  of  Mudge 
was  extinguished  by  the  surrender  of  February  3,  1866. 
(Moffat  V.  Garr,  1  Black.,  273;  Reedy  v.  ScoU,  23  WaL, 
364;  Meyer  v.  Pintchard,  15  Alb.  L.  J.,  125.)  If  the  con- 
tracts be  construed  as  a  promise  by  defendant  to  pay  for  an 
invalid  or  extinguished  patent,  the  promise  is  void.  2  Bosw., 
387;  13  N.  H.,  317;  2  W.  &  S.,  270;  4  Hun,  146;  Marston 
V.  Sweet,  2  N.  Y.  W'kly  Dig.,  450;  13  Wend.,  385;  19  id., 
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411;  57  Barb.,  84,  114;  14  Pick.,  220;  6  N.  H.,  480;  8 
id.,  317;  SW.&  S.,  270;  11  Ohio,  471;  7  Blackf.,  138;  8 
Ind.,  82;  White  v.  Coatstocrth^  2  Seld.,  136;  LeGuen  v. 
Goiivemeur,  1  J.  Cas.,  436;  Embury  v.  Conner^  3  N.  Y., 
511,  622;  Hairey.  Baker ^  5  id.,  357;  Davis  v.  Talcoit,  12 
id.,  184;  Hawkins  v.  8wetty  4  Hun,  146;  Marston  v.  Swett^ 
id,,  153.) 

Church,  Ch.  J,  By  two  contracts  bearing  date,  respect- 
ively, April  24th  and  April  28th,  1866,  the  defendant  agreed 
to  purchase  certain  interests  in  a  patent  right  for  sinking 
wells  patented  by  one  Mudge.  By  the  finst  contract,  one- 
fourth  of  the  unsold  temtory  and  proceeds  of  territory  sold 
were  agi'eed  to  be  purchased,  and  by  the  last  an  additional 
interest  of  three-thirty-socond  parts.  The  vendors  in  the 
first  contract  were  the  plaintiff's  intestate,  Preston,  Peck  and 
Mudge,  and  in  the. last  the  plaintiff's  intestate,  and  the  vend- 
ors agreed  to  convey  the  interests  sold  by  deed  upon  demand. 
Ui)on  the  firat  conti*act,  $2,0#0,  part  of  the  consideration, 
was  paid  in  7.30  bonds,  and  the  defendant  gave  his  note  for 
$1,500,  the  whole  consideration  in  the  last  contract. 

The  action  is  brought  upon  two  contracts  subsequently 
made,  bearing  date,  respectively,  June  11th  and  July  6th, 
1866.  The  first  was  between  the  defendant  and  the  plain* 
tiff's  intestate,  and  after  reciting  the  making  of  the  contract 
of  the  28th  of  April,  above  referred  to,  contained  this  reci- 
tal: **  And  whereas  said  contract  was  given  after  the  letters 
patent  had  been  surrendered  up  for  a  reissue,  and  in  igno- 
rance of  the  fact  that,  imder  certain  circumstances,  the  let- 
ters patent  would  not  be  returned  to  the  owner  of  said  patent; 
and  whereas  the  said  Peck  desires  a  release  from  his  obliga- 
tions under  said  contract,  in  case  he  shall  not  be  enabled  to 
fulfill  such  obligations."  It  was  then  agreed,  in  considera- 
tion of  the  return  of  the  $1,'500  to  the  defendant,  that  Peck 
should  be  released  from  his  obligations,  and  the  defendant 
agreed  to  pay  certain  expenses  attending  the  application  for 
a  re-issue,  and  to  pay  to  Peck  $1,500  *'  when  the  said  Peck 
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shall  notify  him  of  his  readiness  to  fulfill  the  said  contract  by 
deeding  to  said  Collins  his  interest  in  said  patent,  or  any 
reissue  which  may  be  granted  under  said  application/'  The 
other  contract  was  in  the  form  of  a  receipt  signed  by  the 
defendant;  and,  after  acknowledging  the  receipt  of  $2,000  in 
7-30  bonds,  it  was  agreed  that  the  bonds  should  be  returned 
to  the  Pecks  "  as  soon  as  Byron  Mudge  succeeds  in  getting 
a  I'e-issue  of  a  patent  for  putting  down  wells,  now  in  the 
patent  office,  or  providing  the  old  patent  is  returned." 

There  was  a  controversy  in  respect  to  priority  of  inven- 
tion between  Mudge  and  one  Suggett,  who  had  obtained 
two  2)Atents,  one  prior  and  one  subsequent  to  Mudge,  and 
one  Green,  who  was  applymg  for  a  patent,  and  after  the 
application  of  Mudge  for  a  re-issue,  interference  proceedings 
were  iitstituted  under  the  patent  laws  at  the  instance  of 
Mudge  against  Suggett,  and  by  Green  against  both  Mudge 
and  Suggett,  These  proceedings  are  authorized  by  §  4904, 
U.  S.  R.  S.,  which  provides  that,  **  whenever  an  application 
is  made  for  a  patent  (and  an  application  for  a  re-issue  is  the 
same  thing),  which,  in  the  opinion  of  the  commissioner,  would 
interfere  with  any  pending  application,  or  with  any  unex- 
pired patent,  he  shall  give  notice  thereof  to  the  applicant  or 
patentee,  as  the  case  may  be,  and  shall  direct  the  primary 
examiner  to  proceed  to  determine  the  question  of  priority 
of  invention.  And  the  commissioner  may  issue  a  patent  to 
the  party  who  is  adjudged  the  prior  inventor,"  unless  an 
appeal  is  taken  as  provided  by  the  act.  Three  successive 
appeals  are  allowed  by  statute  in  these  proceedings — one 
from  the  decision  of  the  primary  examiner  to  the  chief  exam- 
iners, from  their  decision  to  the  commissioner,  and  from  his 
decision  to  the  Supreme  Court  of  the  District  of  Columbia. 
(§§  4909,  4910,  4911.)  All  the  parties  interested,  Mudge, 
Suggett  and  Green,  appeared  and  litigated  the  question 
fully  before  the  primary  examiifer,  and  upon  appeal  before 
eiich  of  the  appellate  tribunals.  Of  the  four  tribunals,  three 
decided  against  Mudge.  The  examiners  in  chief  decided  in 
his  favor.     Their  decision  was  revei^d  by  the  commissioner, 
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and  his  decision  was  affirmed  by  the  Supreme  Comi;.  By 
the  final  decision  Green  was  awarded  a  patent,  and  whether 
his  patent  superceded  Suggett's  patents  the  papers  do  not 
clearly  show;  but  it  was  decided  that  Suggett  had  a  superior 
right  to  Mudge,  and  if  Green  had  the  superior  right  to  Sug- 
gett, it  removed  Mudge  so  much  farther  from  success.  These 
decisions  covered  the  whole  invention  claimed  by  Mudge, 
and  the  effect  of  them  was  to  render  his  letters  patent  invalid 
and  utterly  worthless,  except  that  he  still  had,  by  statute,  the 
right  to  contest  the  matter  by  bill  in  equity.  (§  4915.)  So 
long  as  the  final  decision  remained  unreversed  and  unaffected 
by  any  proceedings  authorized  to  be  instituted  in  equity,  it 
was  final  and  obligatory  upon  the  parties;  and,  for  the  pur« 
poses  of  this  case  the  decision  must  be  deemed  res  adjndiccUa 
between  the  parties.  It  should  be  stated  that  evidence  was 
given  tending  to  show  that  subsequent  to  the  final  decision 
the  attorney  of  Mudge  had  in  his  possession  the  original  let- 
ters patent  granted  to  Mudge,  from  which  it  is  claimed  that 
the  letters  were  returned  within  the  meaning  of  the  contract, 
and  that  the  defendant  was  liable. 

These  contracts  were  drawn  by  the  parties  themselves. 
They  are  inartificial,  and  some  of  the  expressions  are  ambigu- 
ous. They  must  be  construed  according  to  established  rules, 
with  a  view,  if  practicable,  of  carrying  out  the  intent  of  the 
parties.  The  hmguage  must  be  given  its  ordinary  practical 
construction,  viewed  in  the  light  of  surrounding  circum- 
stances. 

It  is  quite  manifest  that  the  last  contracts  were  made  in 
consequence  of  the  litigation  involved  by  the  interference 
proceedings,  and  in  contemplation  of  a  possible  adverse 
result.  These  proceedings  are  not  mentioned,  but  they  had 
been  instituted,  and  the  fii'st  contract  recites  that  the  patent 
might  not  be  returned,  of  which  fact  the  defendant  was  igno- 
rant.  It  would  seem  that  the  contract  was  made  for  the 
benefit  of  Peck,  as  the  recital  states,  that  he  desired  to  be 
released  from  his  obligation  to  convey,  in  case  he  was  not 
able  to  fulfill  such  obligation.     He  knew,  at  this  time,  that  the 
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question  was  pending  before  a  tribunal  competent  to  decide 
it  between  Mudge,  under  whom  he  claimed,  and  two  other 
persons,  as  to  which  of  them  was  entitled  to  priority  of 
invention,  and  consequently  to  a  patent,  and  we  must  pre- 
sume that  he  contemplated  the  contingency  of  an  adverse 
result  in  speaking  of  his  desire  to  be  released  from  his  obli- 
gations, if  he  was  unable  to  fulfill  them.  He  would  be  unable 
to  fulfill  them,  if  the  decision  was  adverse;  as  much  so  as  if 
Mudge  never  had  a  patent.  He  had  agreed  to  sell  and  con- 
vey an  interest  in  a  patent  right  in  certain  territory,  and  if 
the  patent  was  invalidated  he  could  not  convey  it.  The 
agreement  ia  to  pay  $1,500  when  Peck  notifies  the  defendant 
of  his  readiness  to  fulfill  the  contract  by  deeding  to  defendant 
his  interest  in  the  patent,  and  any  re-issue  which  may  be 
granted.  The  difficulty  with  the  plaintiff's  case  upon  this 
contract  is,  that  his  intestate  never  has  been  ready  to  fulfill 
his  contract;  that  is,  to  convey  to  the  defendant  three-thirty- 
second  pai*ts  of  Mudge's  patent  right.  Notice  of  readiness 
requires  readiness,  and  the  latter  implies  ability  to  fulfill. 
As  the  matter  stood,  when  he  sought  to  convey,  Mudge  had 
no  patent  right,  and  Peck  had  no  interest  that  he  could  con- 
vey. The  condition  of  payriient  was  that  Peck  could  convey 
the  specified  interest,  and  was  willing  to  do  it.  Any  other 
construction  would  not  only  be  unreasonable  and  unjust,  but 
would  nullify  the  very  terms  of  the  instrument,  and  clearly 
its  intent.  It  is  evident,  also,  that  Peck  at  that  time  had  no 
expectation  of  payment  by  the  defendant,  unless  he  could 
convey  to  the  defendant  an  interest  in  a  valid  patent  right, 
and  it  is  evident,  also,  that  he  deemed  it  important  to  be 
relieved  from  his  contract  to  convey  an  interest,  if  the  deci- 
sion should  be  adverse  to  Mudge's  patent. 

The  contract  contauied  in  the  receipt  of  July  6th  contains 
different  language,  but  the  condition  of  payment  in  both 
contt-acts  were  doubtless  intended  to  be  the  same.  The  con- 
tention of  the  plaintiff  is  based  upon  a  technical  construction 
of  the  words  of  the  alternative,  *'  or  providing  the  old  patent 
is  returned.'' 


1877.]  Peck  v.  Collins.  383 

Opinion  of  the  Court,  per  Chubch,  Ch.  J. 

This  laugiuige  is  ambiguous,  and  it  is  not  so  clear  what 
the  imilics  did  as  what  they  did  not  intend  by  it.  Taken 
literally,  it  implies  that  there  might  be  a  ixitum  of  the  patent 
without  a  re-issue,  and  such  a  conthigency  was  iK)ssible  by  a 
withdi-awal  of  the  application  for  a  i*o-is8ue,  and,  perhaps, 
also  by  a  decision  that  no  re-issue  was  necessary,  and  that 
the  old  specifications  were  sufficient,  and  possibly  by  a  simple 
denial  of  the  application  for  a  re-issue  for  any  re<ison  not 
affecting  the  validity  of  the  original  patent.  Without  under- 
taking to  say  precisely  what  was  in  the  minds  of  the  parties 
in  using  these  words,  it  is  manifest  that  the  plaintiff's  con- 
stniction  cannot  be  sustained.  It  would  be  unreasonable  to 
suppose  that  the  subsequent  return  of  the  old  Icttei's  after 
the  patent  had  been  declared  void  was  intended.  The  parties 
were  dealing  with  mattera  of  substance,  and  not  shadows,  or 
waste  pai^er,  and  when  they  provided  for  a  return  of  the  old 
patent  they  mamt  a  patent  valid  as  such.  Otherwise,  why 
the  necessity  of  these  contracts  at  all  ?  If  the  defendant 
was  to  pay,  although  the  patent  was  declared  void  and  value- 
less, why  %hould  Peck  desire  to  be  released  from  his  obliga- 
tions, and  why  should  the  consideration  paid  be  returned  to 
the  defendant  ?  The  mere  i>ossession  of  the  letters,  after  the 
patent  hiid  been  declared  void,  was  not  the  return  contem- 
plated. There  is  no  evidence  how  the  agent  became  pos- 
sessed of  the  old  letters.  It  does  not  appear  that  they  were" 
retwmed  by  the  department  at  all.  They  may  have  been 
loaned  or  possibly  returned  upon  request,  to  enable  the  plain- 
tiff to  bring  his  bill  in  equity.  However  this  may  be,  the 
return  of  these  old  letters  for  any  purpose,  after  the  adverse 
adjudication,  was  not  the  retuni  specified  in  the  contract  or 
contemj)lated  by  the  parties. 

The  question  was  much  discussed  by  counsel,  whether  the 
siu'render  of  a  patent  for. the  purpose  of  a  re-issue  wjis  a  can- 
cellation of  the  patent  from  the  time  of  surrender,  or  only 
from  the  time  of  re-issue.  In  my  view  of  this  case,  I  do 
not  deem  the  point  material.  In  the  first  place,  an  applica- 
tion for  re-issue  can  only  be  made  upon  the  ground  that  the 
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patent  is  invalid  and  inopei-ative  (§  4916),  and  the  petition  of 
Mudge  for  a  re-issue,  states  that  his  original  patent  was  invalid 
and  inoperative  for  want  of  a  sufficient  si>eeiiication.  It  is 
conceded,  and  the  act  of  1870  expressly  declares,  that  can- 
cellation takes  place  uix)n  re-issne.  There  was  no  re-issue, 
but  the  adjudication  which  intei'vened  was  as  fatal  to  the 
original  patent  as  a  re-issue.  The  latter  would  have  been  a 
valid  patent  from  that  time,  while  the  former  destroyed  the 
old,  and  all  right  to  a  new  patent.  It  is  not  important  for 
this  case  where  the  fatal  blow  came  from  ;  it  is  sufficient  that 
it  was  eflfectual.  It  was  suggested,  upon  the  argument,  that 
there  was  sufficient  vitality  m.  the  letters  patent  to  base  a  bill 
in  equity  upon,  and  that  a  return  for  that  purpose  might 
have  been  contemplated  by  the  parties.  The  answer  to  this 
is,  that  the  defendant  purchased  and  agreed  to  pay  for  an 
interest  in  a  patent  right,  and  not  in  a  right  to  bring  a  law 
suit.  It  was  this  latter  right  only  which  i*emained  after  the 
adjudication,  and  there  is  not  a  word  in  the  contracts,  or  a 
circumstance  in  the  case,  tending  to  show  that  a  return  for 
this  purpose  was  what  the  defendant  contracted  for.  The 
whole  case  sho^vs  that  the  return  of  the  letters  patent  con- 
templated was  such  a  return  as  would  enable  the  vendors  to 
fulfill  their  obligations  under  the  original  contracts,  and  that 
this  could  only  happen  by  the  return  of  a  valid  patent ;  this 
is  substantially  expressed  in  one  of  the  last  contracts,  and  is 
fau'ly  implied  in  both. 

The  judgment  must  be  affirmed* 

All  concur. 

Judgment  affirmed. 
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— ToTS*! 

158   807, 

Mabt  E.  Alexander,  Executrix,  etc.,  Respondent,  v.      ^ 

Philip  Dutcher,  Jr.,  et  al.j  Appellants. 

In  an  action  brought  by  the  personal  representatives  of  a  deceased  person 
upon  a  promissory  note  against  maker  and  indorser,  neither  of  the 
defendants  can  be  called  as  a  witness  in  favor  of  the  other,  as  to  per- 
sonal transactions  with  the  deceased,  although  they  have  put  in  separate 
answers. 

Section  399  of  the  Code  makes  no  distinction  between  cases  where  parties 
are  called  as  witnesses  in  their  own  behalf  or  in  behalf  of  a  co-defendant, 
or  cases  where  they  are  jointly  or  severally  liable. 

The  act  of  1823  (chap.  276,  Laws  of  1832),  authorizing  maker  and  indorser 
to  be  joined  in  one  action,  and  declaring  that  a  defendant  in  such  action 
shall  be  entitled  to  the  testimony  of  a  co-defendant  in  those  cases 
where  he  would  have  been  entitled  to  it,  had  the  suit  been  brought  in 
the  form  theretofore  used,  was  superceded  by  sections  120  and  397  of 
the  Code. 

(Argued  May  24, 1877 ;  decided  Septemby  18, 1877.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  third  judicial  department  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 
(Reported  below,  7  Hun,  439.) 

This  action  was  brought  by  plaintiff  as  executrix  of 
Andrew  Alexander,  deceased,  upon  a  promissory  note  against 
defendant,  Philip  Dutcher,  Jr.,  as  maker,  and  the  other 
defendants  as  indorsers. 

Said  defendant,  Philip  Dutcher,  Jr.,  answered  separately, 
pleading  usury  and  payment;  the  other  defendants  answered 
jointly,  setthig  up  the  same  defenses. 

Said  Philip  Dutcher  was  called  as  a  witness,  and  the  coun- 
sel for  the  other  defendants  offered  to  prove  by  him  that  thft 
note  was  discounted  by  the  deceased  at  a  usurious  rate  oi 
interest.  This  was  objected  to  as  inadmissible,  under  section 
399  of  the  Code.  The  objection  was  sustained,  and  said 
counsel  duly  excepted.  Defendant  House,  as  a  witness  on 
behalf  of  the  other  defendants,  was  asked  as  to  personal 
transactions  with  the  deceased,  which  was  objected  to,  and 
excluded  on  the  same  gi'ound. 
V.     SiCKBLS.— Vol.  XXV.       49 
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U.  F.  Btdlard^  for  the  appellants.  The  court  erred  in 
not  alio  whig  the  maker  of  the  note  to  be  swoiii  as  a  witne^. 
(Simmoas  v.  Sisson^  26  N.  Y.,  277;  Vary  w  White,  59  id., 
339;  4  R.  S.,  454,  §  8;  Potter's  Dwar.  on  Stat.,  154;  Code, 
§  397;  UildebimU  v.  Crawford,  6  Ljius.,  502,  506.) 

Esek  Cowen.  for  the  rcsi)ondent.  The  offei-s  of  the  sovei-al 
defendants  to  show  asury,  payment,  etc.,  by  their  co-defend- 
ants were  jwoi^erly  excludctL  (Code,  §  399;  Genet  w  Laic- 
yer^  61  Biirb.,  211,  and  note.  The  evidence  was  proper ly 
excluded  as  it  had  no  tendency  to  prove  any  of  the  defenses 
set  up  in  the  answer.  {Iliibbly  v.  Browii,  16  J.  R.,  70; 
Brown  v.  Hyde,  6  Barb.,  392.)  The  fact  that  the  note  was 
five  years  over  due,  and  that  one  of  the  indoi-sers  was  solvent, 
had  no  legal  bearing  \x^\\  the  question  of  imyment  (Daly. 
V.  Ericsan,  46  N.  Y.,  786;  LiffraJiam  v.  Balwin^  9  id.,  45.) 

Rapallo,  J.  I  can  find  no  provision,  excepting  a  case 
like  the  pixjsent,  from  the  operation  of  section  399  of  the 
Code.  That  section  prohibits  all  parties  to  actions  from 
testifying  to  pei-sonal  transactions  with  a  deceased  pei*son 
against  his  executora,  etc.,  and  makes  no  distinction  between 
cases  whei'e  pai1;ies  are  called  as  witnesses  on  their  own 
behalf,  or  in  behalf  of  a  co-defendant,  or  cases  where  thev 
are  jomtly  or  severally  liable.  It  might  have  been  treason- 
able to  make  ^uch  distinctions,  but  wo  have  no  authority 
thus  to  supplement  the  act,  which  is  clear  and  positive  in  its 
terms. 

The  act  of  1832  cannot  aid  the  case.  It  has  been  super- 
seded by  sections  120  and  397  of  the  Code. 

There  was  no  evidence  on  which  the  issue  of  payment 
could  properly  have  been  submitted  to  the  jury. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  Children's   Aid    Society   of  the   City   of  New    L^  |£ 
York,  Appellant,  v.  James  Loveridge    Executor,  etc., 

et  111.  Eesipoiideiits. 

• 

One  named  as  executor  in  a  will  is  not  prohibited  from  being  a  witness 
thorfeto,  and  is  not  rendered  incompetent  either  by  the  Revdsed  Statutes 
(2  R.  S.,  65,  §  50),  or  by  the  Code  (§  399)  as  a  witness  upon  pi-obate  of 
the  will  to  prove  its  execution. 

If  disqualified  by  the  Revised  Statutes,  this  is  so  far  modified  and  con- 
trolled by  the  Code  (§J  398  and  399),  that  he  is  rendered  entirely  compe- 
tent. 

"Where  it  appeared  that  at  the  time  of  the  execution  of  a  will  there  were 
no  other  near  relatives  to  call  or  consult ;  that  former  beneficiaries,  who 
were  not  summoned  to  be  present,  had  excited  the  prjeudices  of  the 
testatrix,  who  had  intended  in  consequence  to  exclude  them  from  participa- 
tion in  her  estate  ;  and  that  disinterested  persons  were  sent  for  as  wit- 
nesses, but  could  not  be  obtained ;  that  the  drawing  of  the  will  by  the 
executor  was,  at  the  express  request  of  the  testatrix,  who,  upon  ita  being 
suggested,  objected  to  having  the  attorney  who  had  drawn  former  wills, 
called,  and  particularly  requested  that  it  should  be  kept  private  ; 
and  that  the  disposition  made  was  in  accordance  with  the  intention  of 
the  testatrix,  as  expressed  by  her  to  her  physician  and  other  disinterested 
persons ;  held,  that  the  explanation  was  sufficient  to  ]*ebut  any  presump- 
tion of  fraud  or  undue  influence  ;  that,  while  the  executor  should  have 
objected  to  drawing  the  will,  this  act  was  not  such  an  abuse  of  confi- 
dence, under  the  cireumstances,  as  to  invalidate  the  will. 

A  will  was  executed  on  Sunday.  At  the  request  of  the  testatrix,  it  was 
dated  the  previous  day ;  ?ield,  that  this  was  no  evidence  of  fraud. 

The  fact  that  an  aged  person  is  forgetful  and  at  times  labors  under  slight 
delusions,  does  not  per  se  establish  want  of  testamentary  capacity. 

In  order  to  avoid  a  will,  upon  the  ground  of  undue  influence,  it  must  be 
shown  that  the  influence  exereised  amounted  to  moral  coereion,  which 
restrained  independent  action  and  destroyed  free  agency ;  or  that,  by 
imiH>rtimity,  which  he  was  unable  to  resist,  the  testator  was  constrained 
to  do  that  which  was  against  his  free  will  and  desire. 

Although  by  the  will  of  an  aged  invalid,  radic^  changes  are  made 
frem  previous  testamentary  disposition,  yet  when  the  testimony  shows 
that  the  act  was  fi'ee,  voluntary  and  intelligent,  the  will  will  be 
sustained. 

Where  those  who  suiTound  such  a  testator  and  are  pi'esent  at  the  execution 
of  the  will  are  interested,  either  in  their  own  behalf  or  in  behalf  of  friends 
who  are  beneficiaries,  and  no  outside  or  disinterested  persons  are  pres- 
ent to  witness  or  participate  ;  where  the  will  is  di*awn  by  one  named  as 
executor,  and  members  of  whose  family  are  beneficiaries;  and  where 
the  executors  named  in  the  will  are  the  witnesses  thereto;  while  these 
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fadB  may  call  for  and  impose  upon  the  proponents  of  the  will  the  bur- 
den of  explanation,  they  are  not  conclusive  of  fraud  or  undue  inflnence» 
and  do  not  necessarily  render  the  will  invalid. 

(Argued  May  29, 1877;  decided  September  18,  1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  depailment  affirming  a 
decree  of  the  suiTogate  of  the  county  of  New  York,  admit- 
ting to  probate  the  last  will  and  testament  of  Eliza  Hearsey, 
otherwise  known  as  Eliza  Hall,  deceased.  The  will  waa 
dated  July  11th,  1874. 

The  facts  appear  sufficiently  in  the  opinion. 

Henry  L.  Clinton^  David  R.  Jaques  and  Samuel  Handj 
for  the  appellant.  The  fact  that  the  witnesses  to  the  will 
were  named  therein  as  executors  rendered  them  incompetent. 
(2  R.  S.,  65,  §  50;  Robertson  v.  Cain,  5  N.  Y.,  125;  Om- 
verce  v.  Wboley,  I  Abb.  Ct.  of  App.  Dec.,  441;  BurriU  v 
SiUiman,  13  N.  Y.,  93;  16  Barb,,  1?8;  McDonough  v. 
Laughlin,  20  id.,  238.)  The  proof  oflered  by  the  appellant 
to  establish  the  will  of  February  8,  1872,  was  improperly 
excluded.  (3  R.  S.  [6th  ed.J,  67,  §  62;  Van  Wid  v.  Bene- 
diet,  1  Bradf.,  115;  Cark  v.  UnderhiU,  3  id.,  101;  Terhune 
V.  Brooksfield,  1  Redf.,  226;  Mason  v.  Ma^on,  11  Abb. 
Pr.  [N.  S.],  97;  Kepping  v.  Carlo,  1  Robt.  Ecc.  R.,  270; 
Urquhart  v.  Fouker,  3  Adams,  56.)  The  appellant  had  a 
right  as  legatee  under  the  former  will  to  contest  the  later. 
(2  R.  S.,  126,  §§  41,  47;  id.,  130,  §  170;  Wald  v.  Ryan,  1 
Brady,  433;  Foster  v.  Foster,  7  Paige,  48;  Marvin  v. 
Mai^nn,  11  Abb.  Pr.  [N.  S.],  99.)  There  was  sufficient  to 
show  that  the  testatrix  was  subjected  to  imdue  influence. 
{Lynch  v.  Clements,  24  N.  J.  Eq.,  431;  Turner  v.  Chees- 
man,  2  McC,  265;  Redf.  on  Wills,  529;  Darley  v.  Barley, 
3  Bradf.,  481,  507,  508;  Tyler  v.  Gardner,  35  N.  Y.,  596; 
31  Barb,,  25;  Marvin  v.  Marvin,  5  T.  &  C,  431;  3  Hun, 
139;  Gardner  v.  Gardner,  34  N.  Y.,  155;  Sepuinv,  Segyin, 
3  Kcyes,  663,   669:    3  Keyes,   669;    41   Penn.  St.,   312.) 


1877. J      Childrbn's  Aid  Society  d.  Lovbridob  et  al.         389 

Statement  of  case. 

Praud  aiid  undue  influence  may  be  proved  by  circumstances. 
(^Marvin  v.  Marvin,  3  Abb.  Ct.  App.  Dec.,  ;  Reynolds 

T.  Root,  62  Barb.,  253,  254;  Forman  v.  Smith,  7  Lans, 
443;  Sears  v.  Shafer,  2  Seld.,  272;  Delafield  v.  Parish,  25 
N.  Y.,  95;  Lee  v.  Dill,  11  Abb.,  214,  249;  Daviesy.  Cul- 
vert,  5  G.  &  J.,  269;  Wills  .on  Cir.  Ev.,  73,  76,  89;  Eedf". 
on  Wills,  472,  note  519,  522,  623,  524;  Letvis  v.  Mason, 
109  Mass.,  169;  Muntainr.  Bennett,  1  Cox,  355;  Jackson 
V.  Jackson,  32  Ga.,  325;  Taylor  v.  WiUburn,  20  Mo.,  306; 
Hail  V.  Hall,  1  E.  L.  R.  [P.  &  D.],  482;  ZyncA  v.  Clements, 
24  N.  J.  Eq.,  431;  1  Jarman  on  Wills,  37;  Waterman  v, 
Whitney,  1  Kern.,  164;  RdlwagenY,  RoUwagen,  63  N.  Y., 
504,  519.)  Secrecy  in  regard  to  the  making  of  a  will  and 
in  regard  to  its  contents  is  a  circumstance  to  be  considered 
with  reference  to  undue  influence.  {Mawry  v.  SHJber,  2 
Bradf.,  133,  152;  Tyler  v.  Gardner,  35  N.  Y.,  93;  BlewiU 
V.  Blewitt,  4  Hagg,  463.)  This  ap23eal  being  in  the  nature 
of  a  rehearing  in  equity,  the  whole  case  will  be  considered  in 
this  court.  {Schenck  v.  Dart,  22  N.  Y.,  420;  Howland  v. 
Taylor,  53  id.,  627.)  The  will  having  been  drawn  and  its 
execution  superintended  by  an  intei'ested  party  and  the 
legal  pi'esumption  of  fraud  or  undue  influence  not  having 
been  oveithrown  by  affinnative  evidence,  probate  should 
have  been  refused.  (Rollwagen  v.  Rollwagen,  63  N.  Y., 
504;  Tyler  Y.  Gardner,  25  id.,  581;  Jarman  on  Wills,  38; 
Mowry  v.  Silber,  2  Bradf.  133;  Foreman  y.  Smith  7 
Lans,  443.)  ^ 

H  G.  (&  R.  W.  DeForest,  for  the  respondents.  There 
was  no  evidence  to  sustain  the  allegation  of  undue  influence. 
{Gardiner  v.  Gardinei%  34  N.  Y.,  161.)  The  witnesses  to  the 
will  were  c<Jmi>etent.  (1  B.  L.,  364;  Jackson  v.  Ghristmjan,  4 
Wend.,  277;  Peebles  v.  Case,  2  Bradf.,  226;  Lawrence  v. 
Norton,  45  Barb.,  450.)  They  wei*e  not  disqualified  from 
testifying  by  reason  of  their  nomination  jis  executoi-s.  {Sears 
v.  Dillingham,  12  Mass.,  357;  Richardson  v.  Richardson, 
35  Vt.,  238;  Coinstock  v.  Hadlyne,  8  Conn.,  263;  Broom  v. 
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Wood,  17  Mass.,  68;  Smjder  v.  Bull,  17  Peim.,  59;  12  S. 
&  M.  [Miss.],  250;  Burt^v.  Silliman,  16  Barb.,  201;  la 
N.  Y.,  93;  McDonough  v.  Laughlin,  20  Barb.,  645.)  Under 
the  Code  the  executors  were  com^^etent  witnesses,  although 
interested  in  the  result.  {Will  of  Levy,  1  Tuck.,  87;  Pi'uyn 
V.  Brinkei^hoff,  7  Abb.  [N.  S.],  400;  Will  of  Dennis,  Daily 
Register,  May  2,  1876.) 

MiLLEB,  J.  The  evidence  upon  the  heai-ing  of  this  case 
covers  an  extended  field  of  inquiry.  The  testiitrix  during 
her  life  made  five  difierent  wills,  the  fii-st  one  in  1857,  and 
the  last,  which  is  the  subject  of  this  controvei-sy,  on  the 
twelfth,  but  bearing  date  the  eleventh  diiy  of  July,  1874. 
She  died  on  the  5th  day  of  February,  1875,  being  at  the 
time  seventy-eight  years  of  age,  and  possessed  of  an  estate 
valued  at  about  one  hundred  thousand  dollai's.  She  was  a 
widow  lady  without  any  children,  and  with  no  veiy  near 
relatives,  in  whom  she  took  any  particular  intei'est. 

The  will  in  controversy  bequeiiths  to  Mary  Elizal>eth 
Noyes,  of  Boston,  a  daughter  of  a  favorite  cousin,  Mi's.  Sarah 
E.  Noyes,  all  her  stocks,  bonds  and  securities,  which  consti- 
tuted the  bulk  of  her  estate.  And  the  remainder,  consisting 
of  her  house  and  lot  in  tlie  city  of  New  York,  in  which  she 
had  resided  for  many  yeai-s,  and  the  funiitiu'c  therein  is 
devised  and  bequeathed  to  Elizabeth  and  Hamet  Loveridge, 
daughter  of  James  and  Elizal^eth  Loveridge,  who  resided 
with  the  testatrix  at  the  time  of,  and  some  time  prior  to  her 
decease.  She  also  appointed  Mr.  James  Loveridge  and  one 
Coolidge  Baniai-d,  of  Boston,  her  executoi-s. 

By  her  will  executed  in  1872,  inmiediately  prior  to  the 
will  of  1874,  the  testatrix  bequeathed  to  Miss  Noyes,  the 
principal  legatee  in  the  will  of  1874,  an  annmty  for  hfe 
of  one  thousand  dollars ;  a  legacy  of  five  thousand  dolhu^ 
to  her  cousin  Sarah  E.  Heai^sey,  and  of  the  sjime  amount  to 
Mr.  Van  Riper  and  his  grand-daughter,  and  to  Mi's.  Holmes, 
her  house-keeper  at  that  time.  She  also  bequeathed  to  Mw. 
Blauvelt,  a  daughter  of  Mr.  Van  Riper,  the  house  and  lot 
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where  she  lived  and  her  household  furniture  ;  and  she  gave 
the  residue  of  her  property  in  equal  shares,  to  the  l>enevolent 
societies  hereafter  referred  to.  She  named  Mr.  Van  Riper 
and  the  husband  of  Mrs.  Blauvelt  as  her  executors.  Miss 
Noyes,  the  principal  legatee  inider  the  last  will,  is  therefore 
inteitisted  to  a  considerable  extent  in  the  will  of  1872,  and  the 
principal  contention  lies  between  the  other  parties  referred  to. 
Upon  the  hearing,  the  contestants  of  the  will  of  1874  were 
the  Children's  Aid  Society  and  the  St.  Luke's  Home,  the 
i-esiduary  legatees  luider  the  will  executed  in  1872;  and  the 
contest  is  substantially  naiTOwed  down  between  the  two 
wills. 

The  questions  which  were  controverted  relate  mainly  to 
tlie  testamentary  capacity  of  the  testatrix,  and  the  exercise 
of  undue  influence  over  the  testatrix  in  procuring  the  execu- 
tion of  the  will  of  1874,  by  those  who  were  beneficiaries, 
and  who  were  pi*csent  and  took  part  at  the  time  in  the  exe- 
cution of  the  same. 

An  objection  is  urged  as  to  the  competency  of  the  attest- 
ing witnesses  to  the  will  of  1874,  Loveridge  and  Barnard, 
upon  the  ground  that  they  were  the  executors  nominated  by 
the  will.  The  objection  to  the  testimony  of  Loveridge  was 
somewhat  geneml,  being  to  any  matter  connected  with  the 
execution  of  the  will,  and  is  not  made  more  specific  by  the 
motion  to  strike  out  all  the  testimony  of  conversations,  or 
any  interviews  between  the  decedent  and  the  witness.  Some 
of  these  conversations  appear  to  have  l)een  called  out  by  the 
contestants,  and  hence  the  motion  referred  to  could  not 
properly  have  been  granted.  As  to  Coolidge  Barnard,  the 
other  executor  the  objection  was  to  calling  for  any  communi- 
cation between  the  witness  and  the  decedent,  because  the 
witness  was  a  subscribing  witness  to  the  will,  and  was  inter- 
posed after  proof  had  been  given  of  the  formal  execution  of 
the  same  without  any  objection,  and  no  motion  being  made 
to  strike  out  his  testimony.  It  may  perhaps  be  questionable 
whether  the  objection  was  presented  in  due  season  and  as  to 
this  witness,  as  he  was  a  non-resident  of  the  State,  it  was  not 


392         Children's  Aid  Society  v,  Loveridqe  et  al,     [Sept., 

Opinion  of  the  Court,  per  Millbb,  J. 

necessary  to  call  him,  and  proof  of  his  handwriting  would 
have  been  sufficient.  Conceding,  however,  that  the  question 
is  now  before  us,  we  are  of  the  opinion  that  no  valid  objec- 
tion existed  to  the  testimony  of  these  witnesses.  The  statute 
(2  R.  S.,  p  65,  §  50),  which  is  I'elied  upon,  does  not  expressly 
prohibit  a  devisee,  legatee,  or  party  in  mterest,  from  being  a 
witness,  and  merely  affects  the  right  of  such  person  to  the 
benefit  of  the  provision  made.  It  is  not  manifest  that  the 
statute  dis(|ualifies  entirely  an  executor  from  being  witness 
to  a  will;  and,  as  an  original  question,  I  should  be  inclined  to 
hold  that  it  was  not  intended  to  cover  any  such  case.  (See 
McDonough  v.  Laughlin^  20  Barb.,  245.)  Be  that  as  it  may, 
however,  we  think  the  provisions  of  the  Code  (§  398  and 
§  399)  so  far  modify  and  control  the  statute  as  to  render  an 
executor  entirely  competent.  Such  appears  to  be  the  rule 
adopted  in  the  Surrogates'  Couits,  and  is  no  doubt  the  correct 
one.  (1  Tucker,  87.)  Indej^endent,  however,  of  the  con- 
siderations last  suggested,  we  are  incUned  to  think  that  the 
execution  of  the  will  was  duly  proved  by  the  other  witnesses 
who  were  present  at  its  execution,  and  who  were  sworn  upon 
the  hearing.     The  point,  therefore,  is  not  well  taken. 

Nor  is  there  any  valid  gi-ound  for  holding  that  Loveridge 
as  a  party  to  the  proceeding  was  incompetent  under  §  399  of 
the  Code,  to  prove  the  execution  as  a  transaction  between 
himself  and  the  decedent,  or  that  this  provision  covers  any 
such  case. 

The  evidence  produced  ui>on  the  hearing  before  the  surro- 
gate failed  to  establish  satisfactorily  a  want  of  testamentary 
capacity  in  the  testatrix  at  the  time  when  the  insti-ument, 
now  the  subject  of  adjudication,  was  executed.  There  was 
proof  to  establish  that  during  the  summer  of  1874,  subse- 
quent to  the  execution  of  the  will,  the  deceased  on  two  or 
three  occasions  labored  under  the  delusion  that  she  was  still 
living  at  her  former  residence  in  King  street.  At  other 
times  she  was  flighty  at  night,  while  ill;  and,  upon  one  occa- 
sion, in  the  night  time,  she  used  iri-ational  language,  saying 
that  a  conspiracy  was  going  on  ;  she  imagined  that  she  heard 
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voices,  aad  said,  as  one  witness  testifies,  many  things  which 
were  not  i-emembered.  The  delusion  as  to  her  residence  is 
sought  and  claimed  to  be  accounted  for,  in  part,  by  proof 
that  she  had  drank  ale,  which  was  discontinued,  and  after 
this  no  further  symptoms  of  this  character  appeared.  But, 
even  if  no  paiticular  explanation  is  given  of  the  delusion 
i*eferred  to,  it  does  not  make  very  strongly  to  sustain^  want 
of  testamentary  capacity.  As  to  the  other  delusion,  she 
stated  the  next  morning  that  she  had  dreamed  there  were 
robbers  in  the  house,  and  was  evidently  frightened,  and  it 
appears  that  she  had  also  drank  ale  the  night  previous.  It 
is  by  no  means  remarkable  that  she  should  have  been,  at 
times,  thus  disturbed  in  her  slumbers,  and  her  flightiness  may 
have  been  no  moi*e  than  a  dream,  which  is  common  to  per- 
sons of  all  ages  and  conditions,  even  when  not  laboring 
under  bodily  disease.  There  is  proof,  also,  that  she  forgot  \ 
that  an  intimate  friend.  Mi's.  Ginochio,  was  dead,  and  sup- 
posed she  was  still  living  in  the  neighborhood,  when  she 
had  died  several  months  previously.  The  old  and  infirm  are 
necessarily  the  subjects  of  a  loss  of  memory,  and  it  is  not 
very  unusual  that  a  single  fact  should  have  passed  tempora- 
rily from  the  recollection  of  the  testatrix. 

The  facts  referred  to  are  entirely  insufficient  to  establish 
mental  unsoundness;  and,  even  if  they  have  any  bearing  in 
that  respect,  are  fully  answered  by  the  surrounding  circum- 
stances as  well  as-  the  positive  testimony  produced  by  the 
proponents.  The  testatrix  was  a  woman  advanced  in  age  ; 
had  been  in  ill-health  for  twenty-five  years ;  afflicted  with 
chronic  maladies,  which,  as  Dr.  Wilkes,  her  physician  of 
longHstanding,  testifies,  did  not  affect  her  mind.  This  wit- 
ness also  states  that  she  was  a  woman  of  strong  mind,  very 
intelligent,  and  without  the  slightest  particle  of  any  weaken- 
ing of  the  mind,  or  insanity,  and  that  about  the  time  of  the 
execution  of  the  will  her  intelligence  was  perfect,  and  this 
condition  of  her  mind  and  her  intelligence  continued  to 
within  forty-eight  hours  of  her  death;  that  her  memory  was 
excellent;  he  never  saw  her,  at  any  time,  when  he  did  not 
SicKBLs.— Vol.  XXV.        60 
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consider  her  entirely  capable  of  making  her  will,  and  never 
doubted  her  competency.  No  witness  is  called  who  contra- 
dicts this  evidence,  or  expresses  a  different  opinion.  The 
sanity  of  the  testatrix  is  abundantly  established,  and  I  do 
not  understand  that  a  distinct  allegation  is  made  to  the  con- 
trary. The  argument  is,  however,  that  even  if  she  possessed 
testamentaiy  capacity,  her  habits,  during  the  latter  part  of 
her  lifcf  evince  that  her  mind  was  in  such  a  state  of  decay  as 
to  render  her  an  easy  victim  of  imdue  influence.  The  per- 
sonal habits  of  the  testatrix  are  referred  to;  but,  even  con- 
ceding that  the  incidents  and  circumstances  relied  upon  are 
fully  authenticated  by  the  proof,  they  are  too  trivial  and 
ummportaut  to  overcome  the  strong  and  unanswerable  evi- 
dence which  establishes  the  soundness  of  the  testatrix's  mind. 

The  position  of  the  contestants  is  that  the  execution  of  the 
will  wad  procured  by  the  exercise  of  undue  influence  on  the 
paii}  of  those  who  were  the  beneficiaries,  and  who,  at  the 
very  time  of  the  making  of  the  same,  were  possessed  of  her 
confidence  and  surromided  her.  In  order  to  avoid  a  will, 
upon  any  such  gi*omid,  it  must  be  shown  that  the  influence 
exercised  amounted  to  a  moral  coercion,  which  restrained 
independent  action  and  destroyed  free  agency,  or  which,  by 
importunity  which  could  not  be  resisted,  constrained  the  tes- 
tator to  do  that  which  was  against  his  free  will  and  desire, 
but  which  he  was  unable  to  refuse  or  too  weak  to  resist.  It 
must  not  be  the  promptings  of  affection;  the  desire  of  grati- 
fyhig  the  wishes  of  another;  the  ties  of  attachment  arising 
from  consanguinity,  or  the  memory  of  kind  acts  and  friendly 
oflices,  but  a  coercion  produced  by  importunity,  or  by  a 
silent,  resistless  power  which  the  strong  will  often  exercises 
over  the  weak  and  infinn,  and  which  could  not  be  resisted, 
so  that  the  motive  was  tantamount  to  force  or  fear.  (1  Jar- 
man  on  Wills,  36,  37;  Gardiner  v.  Oardiner^  84  N.  Y.,  155, 
162;  Seguin  v.  Seguin^  3  Keyes,  663;  Brick  v.  Ii9nck,  66 
N.  Y.,  144.) 

Gratitude,  love,  esteem  or  friendship  which  induces 
another  to  make  testamentary  dispositions  of  property  can* 
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not  ordinarily  be  considered  as  arising  from  undue  influence, 
and  all  these  motives  are  allowed  to  have  full  scope,  without 
in  any  way  afiectiiig  the  validity  of  the  act  So,  also,  law- 
ful influences  which  arise  from  the  claims  of  kindred  and 
family  or  other  intimate  personal  relations  are  proper  sul)- 
jects  for  consideration  in  the  disposition  of  estates,  and  if 
allowed  to  influence  a  testator  in  his  last  will,  cannot  be 
regarded  as  illegitimate  or  as  furnishing  caase  for  legal  con- 
demnation. 

There  is  no  direct  proof  of  importunity  or  effort  on  the 
part  of  the  legatees  to  induce  the  testatrix  to  make  the  will 
in  question.  In  fact,  it  is  rarely  the  case  that  positive  evi- 
dence can  be  furnished  that  undue  influence  has  been  exer- 
cised over  the  mind  of  a  testator  in  the  execution  of  a  will. 
The  circumstances  attending  the  transaction  may,  however, 
be  of  such  a  character  as  to  lead  irresistibly  to  the  conclu- 
sion that  undue  influence  has  been  at  work  in  the  execution, 
and  that  the  will  controverted  is  not  the  free  and  untram- 
meled  act  of  the  decedent.  The  execution  of  the  will  in 
question,  as  the  evidence  stands,  appears  to  have  been  the 
result  of  the  wishes  and  desires  of  the  testatrix,  and  a  spon- 
taneous and  accurate  expression  of  her  real  intentions.  She 
had  made  four  other  wills  previously,  at  different  times,  each 
of  which  varied  in  accordance  with  her  then  existing  wishes, 
and  it  is  but  just  to  say  that  each  of  them  exhibit  the  fact 
that  she  was  subject  to  freaks  and  fancies  not  always  con- 
sistent and  uniform. 

She  had  been  an  invalid  for  many  years,  afflicted  with  a 
chronic  diflSculty  of  long  standing,  and,  like  most  persons  in 
that  unfortunate  condition,  it  may  be  assumed  that  her  affec- 
tions and  dislikes  were  the  subject  of  change  and  not  at  all 
times  constant.  She  was  almost  alone  in  the  world,  with  no 
very  near  relative  to  whom  she  could  turn  for  succor  and 
support,  and  who,  from  close  family  ties,  would  feel  a  very 
strong  intei-est  in  her  })ehalf,  or  had  especial  claims  upon  her 
bounty.  From  the  loneliness  of  her  situation  in  life  she  had 
been  accastomed  and  necessitated  to  look  out  for  herself  and 
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to  provide  for  her  own  comfbit  and  happiness.  Without 
children,  the  adopted  daughter  to  whom  she  was  strongly 
attached,  and  for  whom,  in  her  first  and  second  wills,  she  had 
made  ample  provision,  had  died,  and  the  infant  child  she  had 
left  behind,  who  also  had  been  afterwards  one  of  her  lega- 
tees, soon  followed  the  mother.  With  her  only  sister  the 
testatrix  had  an  unfoilunate  quarrel  of  long  standing,  which, 
in  the  indulgence  of  her  feelings,  excluded  her  from  any 
participation  in  her  estate.  She  therefore  naturally  looked 
to  her  cousin,  Sarah  E.  Noyes,  one  of  her  associates  in  eai*ly 
life,  and  her  daughter  Mary  £.,  as  the  nearest  relatives  who 
had  strong  claims  for  consideration  in  the  disposition  of  her 
property.  And  these  she  remembered  in  each  of  her  wills 
to  a  greater  or  less  extent.  She  thus  evinced  a  settled  and 
consistent  purpose  not  to  overlook  their  claims  upon  her  as 
the  nearest  of  her  kindred,  which  was  reiterated  in  all  of  her 
different  wills  to  the  very  last.  Besides  the  strong  claims  of 
blood  and  consanguinity,  which  no  doubt  operated  in  respect 
to  these  pei'sons,  she  had  proposed,  in  1870,  that  Mra.  Noyes 
and  her  daughter  should  come  and  live  with  her,  and  in  con- 
sideration of  her  daughter  giving  up  her  position  as  a  school 
teacher,  for  which  she  received  a  salary  of  $1,000  annually, 
she  proposed  as  an  object  to  make  a  new  will  in  favor  of  the 
mother  and  daughter,  and  to  give  them  not  less  than  $50,000. 
They  came  in  September,  1870,  and  in  November  following 
she  made  a  will,  by  which  she  made  them  her  residuary  lega- 
tees after  some  inconsiderable  legacies. 

They  remained  until  September,  1871,  and  then  returned 
home.  The  alleged  cause  of  the  separation  was  that  their 
presence  was  no  longer  needed,  as  the  testatrix  had  invited 
another  person  to  become  an  inmate  of  her  house,  and  that 
Mrs.  Noyes  preferred  to  return  to  her  former  home.  It  is 
quite  probable,  however,  that  neither  party  found  the  arrange- 
ment entirely  agreeable,  although  it  was  terminated  amicably 
and  by  mutual  consent.  The  friendly  rclations  between  her 
and  the  Noj'^es  family  were  still  kept  up,  and  there  was  no 
absolute  estrangement  or  open  difference  between  them,  as 
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with  an  honest  sense  of  justice  she  continued  to  remit  the 
amount  of  Miss  Noj^es'  salary,  and  the  correspondence  between 
Mrs.  Hall  and  Mrs.  and  Miss  Noyes  are  full  of  the  warmest 
expressions  of  affection  and  regard.  It  appears,  however, 
that  after  their  departure  in  February,  she  made  another  will 
in  which  she  gave  only  an  annual  income  of  $1,000  a  year, 
the  amount  of  Miss  Noyes'  salary,  which  she  had  lost  by  the 
change,  during  her  life,  and  $5,000  to  Miss  Noyes'  mother, 
and  made  two  charitable  institutions  her  residuary  legatees. 
She  also,  in  this  will,  gave  to  Mrs.  Blauvelt  her  house  and 
lot,  and  left  a  legacy  of  $5,000  each  to  Mr.  Van  Riper  and 
his  grand-daughter. 

While  die  did  not  forget  Mi's.  Noyes  or  her  daughter,  she 
turned  to  strangers  to  whom,  it  appears,  she  was  under  obli- 
gations, or  with  whom  she  had  intimate  personal  relations, 
to  bestow  her  benefactions  upon  them  more  largely.  Absence 
or  some  other  cause,  it  is  not  necessary  to  determine  what, 
had  operated  on  the  mind  of  a  chronic  invalid  full  of  whims 
and  caprices,  and  induced  her  to  consider  her  relatives  less 
entitled  to  consideration.  I  think  it  is  apparent  that  two 
leading  purposes  were  always  uppermost  in  her  mind.  First. 
The  claims  of  her  relatives,  Mi's,  Noyes  and  daughter,  more 
or  less,  according  to  the  then  existing  circumstances.  And 
secondly,  the  claims  of  those  who,  although  strangei-s  in 
blood,  had  in  her  houi-s  of  loneliness  sorrow  and  distress, 
ministered  immediately  to  her  comfort  and  happinet^  by 
attentions  and  acts  of  khioiiess  which  tended  much  to  alle- 
viate her  sufferings,  and  relieve  the  tediousness  of  her  long- 
continued  and  painful  illn(5ss  and  close  confinement. 

The  benevolent  institutions  mentioned  in  some  of  her  wills 
do  not  seem  to  have  engrossed  her  attention  or  sympathies 
veiy  greatly;  and  although  at  times  remembered,  upon  being 
I'emindcd  of  them,  it  does  not  appear  that  they  were  a  con- 
troling  and  absorbing  object  of  her  thoughts. 

Considering  the  feelings  of  affection  which  the  testatrix 
had  manifested  for  Mrs.  Noyes  and  her  daughter  for  many 
years,  and  the  provisions  she  had  repeatedly  made  for  them 
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in  ail  her  wilb,  it  is  by  no  means  strange  or  remarkable  that 
as  her  life  was  hst  ebbing  away  and  drawmg  to  a  close,  she 
should  feel  bound  by  the  strongest  seuse  of  inclination,  as 
well  as  of  affection  and  duty,  to  make  an  ample  and  generous 
provision  for  their  support,  comfort,  and  happiness.  And 
as  the  case  stands,  it  cannot  be  said  that  such  a  provision 
alone  on  its  face  shows  undue  influence  or  force,  or  a  coer- 
cion improiwrly  exercised.  So  far  as  Miss  Xoyes  is  con- 
ccnied,  there  is  no  evidence'  to  wamuit  the  conclusion  that 
she  in  any  way  knowingly  was  a  party  to  any  iinproper 
means  which  produced  the  l^equests  made  in  her  favor  in 
the  last  will,  although  the  friendly  feeling  of  the  testatrix 
was  more  manifest  than  in  the  will  of  1872;  it  was  not  as 
much  as  in  the  prior  will  of  1870,  and  it  was  no  more  than 
under  the  circumstances  might  have  been  the  I'casonable 
wishes  of  the  testatrix  in  the  free  exercise  of  her  honest  judg- 
ment, and  of  her  discretion.  The  bequest,  on  its  face,  is  not 
large  or  extraordinary,  and  is  not  stamped  ineffacejibly  with 
the  impress  of  undue  uifluence,  fraud  or  coercion.  To  whom 
else  would  the  attention  of  an  old  infii-m  pei-son  be  dii-ected 
in  the  last  extremities  of  her  fleeting  existence,  when  the 
world  was  fast  fading  from  her  view,  than  to  her  I'elative 
with  whom  her  early  life  had  been  passed,  or  her  relative's 
daughter,  towards  each  of  whom  she  had  always  manifested 
and  with  whom  rfie  had  continuously  preserved  the  most 
affectionate  and  intimate  relations.  They  had  ministei'ed  to 
her  whims  and  caprices,  made  sacrifices  for  her  comfort,  and 
above  all,  were  allied  to  her  as  n^r  kindred. 

It  was  but  the  expression  of  the  natuml  feelings  of  the 
testatrix,  who  had  never  forgotten  these  objects  of  her 
bounty.  So  far,  then,  as  the  facts  indicate,  it  is  not  a  legiti- 
mate inference  that  Miss  Noyes  employed  undue  influence 
to  induce  the  bequest  made  in  her  behalf,  and  did  her  acts 
stand  alone,  no  further  question  would  remain  to  be  consid- 
ered in  reference  to  this  branch  of  the  case.  If  she  did  it 
not  in  her  own  behalf,  it  cannot  be  claimed  that  she  exer- 
cised undue  influence  over  the  testatrix  for  the  benefit  of  the 
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Loveridge  family,  who  were  substantially  put  as  beneficiaries 

in  the  place  of  Mra.  Blauvelt  and  Mr.  Van  Riper.     The  most 

I  think  which  can  be  urged  is  that,  although,  as  far  as  Miss 

Noyes  was  concerned,  the  bequest  was  just  and  right,  and  in 

accordance  with  the  real  intention  of  the  testatrix,  that  her  ! 

acts  aiid  conduct  contributed  to  induce  the  testatrix  to  make 

provision   for   the    Misses    Loveridge,    and   hence   may  be  | 

regjirded  as  connected  with  the  alleged  conspiracy  unduly  I 

to  influence  her  in  changing  her  former  will.     In  this  point 

of  view,    it   becomes   important   to   consider   whether   the 

change  was  made  for  good  and  sufficient  reasons,  and  is  sat- 

isfactorilv  accounted  for,  or  wa^j  the  result  of ,  fraud  or  coer- 

cion. 

A  legacy  was  devised  to  Mr.  Van  Riper  in  the  will  of 
1870,  which  was  increased  in  the  will  of  1872,  and  m  the 
latter  a  devise  made  to  Mi's.  Blauvelt  of  the  real  estate,  and 
she  also  bequeathed  to  her  the  furniture,  as  well  as  other 
personal  property.  In  the  spring  of  1873,  Mra.  Blauvelt 
was  urged  to  take  charge  of  the  house  of  the  testatrix,  which 
she  reluctantly  consented  to  do,  it  having  been  stated  to  her 
that  it  was  her  duty,  as  she  was  provided  for  in  the  testa- 
trix's will.  She  had  been  a  friend  of  the  adopted  daughter 
.  of  the  testatrix,  was  on  intimate  terms  with  the  family  of  the 
testatrix,  and  was  under  obligations  to  her  father,  Mr.  Van  j 

Riper,  for  services  he  had  rendered  in  the  management  of 
her  property.  Without  recapitulating  the  circumstances 
which  attended  her  taking  a  position  so  delicate  and  trying, 
which  are  fully  considered  in  the  elaborate  opinion  of  the 
sm-rogate,  it  is  sufficient  to  say  that  her  health  and  strength  ' 

were  uiadequate  for  the  difficult  task  she  had  undertaken, 
and  she  was  unable  to  meet  the  demands  and  expectations 
of  one  who,  from  sickness,  infirmity  and  age,  exacted  sacri- 
fices far  Ix^yond  what  she  was  capable  of  enduring  or  willing 
to  submit  to;  and,  as  might  have  been  expected,  it  was 
beyond  her  power  to  satisfy  the  whims  and  wishes  of  the 
testatrix,  and  she  was  glad  to  leave  the  house  and  relinquish 
her  charge.     This  was  not  done  without  mutual  estrange- 
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meat  and  considerable  bad  feeling  on  both  sides,  and  without 
commenting  upon  the  facts  connected  with  this  disruption  of 
their  amicable  relations,  and  the  reasons  given  for  the  same,  it 
cannot  be  denied  that  Mrs.  Biauvelt  had  lost  favor,  and  most 
probably  without  any  omission,  neglect  of  duty  or  fault  on 
her  part.  It  is  evident  that  she  no  longer  held  a  prominent 
place  in  the  affections  of  Mrs.  Hall,  and  as  the  testimony 
showed,  was  regarded  with  unfriendly  feelings  and  dislike  by 
the  testatrix.  Borne  down  with  suffering  and  the  weight  of 
a  painful  disease,  it  is  by  no  means  remarkable  that  in  her 
diseased  condition  she  should  have  magnified  Mrs.  Blauvelt's 
fiaults,  if  any  there  were,  mistaken  her  character,  misconstrued 
her  kind  acts  and  motives,  and  regarded  her  in  a  different 
light  from  what  she  had  previously  done.  This  is  but  the 
common  history  of  the  confirmed,  aged  invalid,  who  some- 
times distorts  the  best  intended  acts  and  turns  with  hopeful 
confidence  to  some  new  object  for  relief. 

But  this  does  not  show  absolutely  such  a  want  of  capacity 
as  renders  the  testamentary  act  invalid,  or  such  weakness 
and  imbecility  as  of  itself  raises  a  presumption  that  any  sub- 
sequent testamentary  act  is  the  result  of  undue  influence. 

The  next  phase  in  the  case  was  the  substitution  of  the 
Loveridge  family,  consisting  of  Mr.  Loveridge,  wife  and  two 
daughters,  in  the  place  of  Mra.  Biauvelt,  in  the  house,  and 
very  soon  afterwards  in  the  affectionate  regards  of  the  testa- 
trix. '  They  were  acquaintances  of  some  years,  and  she  had 
been  intimate  with  the  family  for  a  long  time,  they  had  been 
kind  to  her  adopted  daughter  in  her  last  illness,  and  it  is  not 
manifest  that  they  made  any  apparent  effort  to  supplant 
Mi's.  Biauvelt  in  the  affections  of  the  testatrix. 

In  1873,  Mrs.  Hall  proposed  to  Mrs.  Biauvelt  to  take  the 
house,  and  she  suggested,  in  reply,  that  there  were  other  fam- 
ilies better  situated,  and  mentioned  the  Loveridge  family, 
because  they  had  always  been  intimate  with  her.  Both  of 
the  daughters  were  teachers  and  musicians,  and  Mi's.  Hall  is 
rcpi-eseiited  to  have  been  infatuated  with  music,  and  had 
given  the  younger  daughter  her  first  lessons.     Mrs.  Hall 
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was  also  a  person  of  literary  culture,  foud  of  reading  and 
reciting,  familiar  with  the  poets  ;  could  repeat  almost  all  of 
Byron  and  Shakespeare,  and  convei'sed  very  intelligently. 
The  family  all  made  themselves  agreeable,  useful,  and  neces- 
sary for  her  enjoyment  Each  of  them  studiously  consulted 
her  wishes,  yielded  to  her  requirements,  and  were  diligent, 
faithful,  and  devoted  in  their  efforts  to  amuse  the  testatrix, 
assuage  her  sufferings,  and  promote  her  comfoits.  The  assim- 
ilation of  tastes  with  the  young  ladies  of  the  family,  who 
were  cheerful  as  well  as  intelligent,  naturally  aided  in  the 
promotion  of  harmony  and  good  feeling,  and  they  moved  on 
together  quietly,  with  no  discord  or  differences  to  mar  or 
disturb  their  pleasant  relations.  Dr.  Wilkes  testifies  that  she 
spoke  of  them  in  the  highest  terms  of  affection,  and  seemed 
perfectly  happy  in  their  society.  She  writes  to  Miss  Noyes, 
announcing  that  the  Loveridges  were  there  in  the  place  of 
Mrs.  Blauvelt,  and  that  the  girls  were  the  life  of  the  house. 
Soon  after  she  again  wrote  that  they  were  the  very  ones  to 
make  one  feel  happy,  and  that  was  the  way  she  felt  now. 

They  evidently  were  congenial  society  for  the  testatrix, 
and  she  was  thus  led  to  I'egard  them  with  great  favor.  It  is 
evident  that  she  became  warmly  attached  to  all  the  members 
of  the  fimiily.  That  she  entertained  for  them  the  most 
.  favorable  consideration  in  the  disposition  of  her  estate,  was 
entirely  coasisteut  with  the  history  of  her  previous  action  in 
this  respect.  Besides  the  kindred  to  whom  we  have  referred, 
she  next,  as  her  former  wills  clearly  evince,  regarded  such 
friends  as  immediately  surrounded  her.  It  would  not  have 
been  in  accord  with  her  former  history  to  have  overlooked 
these  immediate  associates  and  attendants  upon  her  wants 
and  contributors  to  her  happiness.  With  this  state  of  feeling 
on  her  part,  the  time  arrived  when  she  had  I'eason  to  suppose, 
as  I  think  may  bb  a»4umed,  that  her  end  was  approaching, 
and  then  it  wiis,  if  the  testimony  on  that  subject  is  not  to  be 
entirely  discredited,  that  she  caused  a  dispatch  to  be  sent  to 
Miss  Noyes  to  come  to  her  sick-bed.  She  arrived  as  desired, 
and  what  then  transpired  in  the  execution  of  the  will  in 
SicKBLs.  — Vol.  XXV.         51 
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question,  is  the  i^eal  point  upon  which  it  mast  be  determined 
whether  it  was  the  result  of  a  conspiracy,  fraud,  or  undue 
influence.  A  radical  change  was  made  in  the  disposition  of 
her  estate;  at  least  so  far  as  relates  to  those  who  were  not 
connected  by  any  tics  of  blood,  and  who  were  stmngers  and 
without  any.  especial  claims  to  consideration.  So  far  as  the 
provision  for  Miss  Noyes  is  concerned,  it  is,  as  we  have  seen, 
not  more  than  was  reasonable  to  expect,  considering  the  cir- 
cumstances existing ;  but  as  to  the  other  pei*sons  named, 
they  occupy  a  far  different  position. 

The  rule  is  well  understood  that  when  a  change  is  made 
in  the  will  of  a  sick  person,  which  is  apparently  contrary  to 
a  previous  fixed  and  determined  purpase,  it  is  the  duty  of 
courts  to  scrutinize  closely,  with  a  view  of  ascertaining 
whether  the  act  was  free,  voluntary,  and  intelligent.  (Mo 
Laughlin  v.  McDevitt,  63  N,  Y.,  213.) 

The  testimony  shows  that  after  the  arrival  of  Miss  Noyes 
and  Mr.  Barnard,  her  friend  and  companion,  and  a  general 
conversation  on  Sunday  between  the  testatrix  and  most  of 
those  in  the  house,  and  after  all  but  Miss  Noyes  and  one  of 
the  Misses  Lovcridge,  had  retired  from  the  room,  the  testa- 
trix announced  her  purpose  to  make  a  new  will,  and  a  will 
was  accordingly  drawn  and  executed.  The  circumstances 
under  which  this  was  done  are  fully  considered  in  the 
opinion  of  the  Probate  Judge  already  referred  to,  and  it  is 
unnecessary  to  re-examine  them  at  length.  We  shall,  there- 
fore, be  content  to  refer  to  such  prominent  featiu*es  of  the 
transaction  as  are  considered  liable  to  objection  and  affect  the 
question  presented,  as  to  fraud  and  undue  influence.  Some 
of  these,  we  think,  were  of  such  a  character  as  calls  for 
explanation ;  and  it  may  well  be  said  that  the  burden  of 
proof  devolved  upon  the  proponents  to  rebut  the  presump- 
tion of  fraud  or  undue  influence.  Those  who  surrounded 
the  testatrix,  and  were  present  at  the  execution,  were  mainly 
mterested  in  their  own  behalf,  or  in  regard  to  friends  who 
were  the  recipients  of  bequests  or  devises.  No  outside  or 
disinterested  party  was  at  hand  to  witness  or  participate  in 
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the  act  It  api)ears,  however,  that  thei'e  were  no  other  near 
relatives  to  call  or  consult,  and  hence,  in  this  res{>ect,  the  case 
differs  from  one  whei*e  a  large  family  ai*e  intei*ested,  and  in 
opposition  to  the  testator's  previous  declai*ed  intentions,  a 
will  is  executed  in  favor  of  one  of  its  members  who  lived 
with  the  decedent,  exeix^ised  a  controlling  influence  over  her 
or  hini,  and  privately  or  secretly  procui-es  the  execution  of 
a  will  in  his  or  her  own  behalf,  without  consultation  with 
any  one,  or  knowledge  of  any  other  pereons  who  were  enti- 
tled to  equal  consideration.  {^Forman  v.  Smithy  7  Lans., 
443;  Reynolds  v.  Root,  62  Barb.,  250;  Lee  v.  DiU,  15  Abb., 
214;  Tyler  v.  Gardner,  35  N»  Y.,  580;  Marvin  v.  Marvin, 
3  Abb.  Ct.  of  App.  Dec,  192.)  Nor  is  it  just  ground  for  com- 
plaint that  the  parties  who  had  aroused  the  prejudices  of 
the  testatrix,  and  who,  as  the  testimony  shows,  she  intended 
to  exclude  from  any  participation  in  her  estate,  were  not 
required  to  be  present.  It  would  certainly  have  been  more 
in  accordance  with  a  proper  course  of  proceeding  if  the  tes- 
tatrix's lawyer,  or  some  other  competent  person,  had  been 
called  upon  to  prepare  the  will.  Upon  its  being  suggested 
by  Miss  Loveridge  that  McAdam,  who  had  drawn  her  three 
former  wills,  should  be  sent  for,  she  objected,  saying  that 
thei*e  was  no  need  of  it;  that  Mr.  Loveridge  could  do  it  as 
well  as  anybody.  It  is  also  proved  that  her  particular 
i-cquest  was  that  it  should  be  kept  private,  and  thei-eforc  she 
did  not  want  Mc  Adsim  to  draw  it.  If  she  had  thus  decided, 
it  would  have  been  difficult  to  change  the  purpose  of  one 
who  was  peculiarly  remarkable  for  decision,  steadfastness, 
and  pertinacity  in  carrying  out  her  purpose.  Mr.  Loveridge 
himself  should  have  objected,  and  in  not  doing  so  he  cer- 
tainly at  least  failed  to  appreciate  the  delicacy  of  the  position 
in  which  he  wiis  placed,  as  well  as  to  form  a  proper  estimate 
of  the  i*esponsible  character  of  the  task  he  had  undertaken. 
It  is  not  uncommon,  however,  for  those  unfamiliar  with 
legal  procedure  to  attempt  to  perform  such  an  important 
service,  and  it  often  happens  as  professional  experience,  and 
the  decisions  of  the  courts  evince,  that  disputes  and  litigation 
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are  the  result  of  such  laboi's,  and  quite  frequently  the  pur- 
pose intended  by  a  decedent  entirely  frustmted.  There  is, 
also,  some  ground  for  supposing  that  the  testatrix  I'egaixled 
McAdam  as  Mr.  Van  Riper's  counsel,  even  if  that  fact  is  not 
made  distinctly  to  appear.  While  the  law  regards  with  dis- 
favor and  suspicion  the  conduct  of  a  party  who  occupies 
confidential  relations  to  another,  and  takes  advantage  of 
his  position  to  obtain  an  unjust  will  in  his  favor,  or  in 
behalf  of  his  kindred,  and  thus  employs  his  influence  to 
control  free  action  and  judgment  in  the  disposition  of  an 
estate,  the  legal  presiunption  which  arises  from  such  an 
act  may  be  rebutted  by  testimony  and  circumstances  show- 
ing that  what  was  done  was  in  entire  conformity  to  the 
express  desire  and  intention  of  the  decedent.  And,  in 
considering  such  an  act,  it  must  not  be  overlooked  that 
in  this  case  no  near  relatives,  who  have  been  injured  or 
excluded  from  their  natural  rights,  make  any  complaint, 
but  the  parties  to  be  affected  are  mostly  strangers,  who 
have  only  been  selected  by  reason  of  friendly  offices,  or 
imder  a  sense  of  obligation  for  kindnesses  extended,  or  are 
institutions  of  charity  and  benevolence  which  appeal  to  the 
liberality  and  generosity  of  the  human  heart.  In  view  of 
the  circumstances  and  the  evidence  presented,  I  am  not  pre- 
pared to  hold  that  the  act  of  Loveridge  was  such  an  abuse 
of  confidence  reposed  in  him  as  to  authorize  the  conclusion 
that  the  will  was  invalid,  for  that  reason.  I  am  the  less 
inclined  to  such  a  result  because  the  will  was  in  accordance 
with  the  intention  of  the  testatrix  as  expressed  by  her  to  her 
physician  and  other  persons  who  had  no  part  in  its  execu- 
tion, and  who  wei-e  entirely  disinterested,  to  say  nothmg  of 
the  positive  testimony  of  the  other  parties  who  were  present 
at  the  time. 

The  fact  that  the  witnesses  to  the  will  were  the  executors 
named  therein,  who  took  part  and  were  present  at  its  execu- 
tion, is  a  circumstance  also  to  be  considered.  It  may  well 
be  asked  why  were  not  other  persons,  who  had  no  selfish 
interests  to  subseiTC  or  personal  objects  to  accomplish,  invited 
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to  be  witnesses?  The  proof  shows  that  other  witnesses 
were  sent  for,  with  Mrs.  HalVs  assent;  that  Miss  Harriet 
Loveridge  went  to  Dr.  Wilkes'  house  for  him,  and  to  Mr. 
Miller's,  each  of  whom  were  proposed  as  witnesses,  and  that 
both  of  them  were  out  of  town.  There  4s  some  discrepancy 
in  the  testimony  as  to  whether  Miss  Loveridge  returned 
before  the  will  was  executed,  but  this  is  not  very  material, 
as  it  is  shown  that  it  was  attested,  at  the  suggestion  of  the 
testatrix,  by  the  two  executors,  Mr.  Barnard  and  Mr.  Love- 
ridge. It  is  urged  that  the  sending  for  witnesses  was  not 
sincere,  or  they  would  have  waited  until  Miss  Loveridge 
returned,  and  it  was  puq^osely  executed  before  her  return. 
The  evidence  will  scarcely  warrant  such  a  conclusion,  and 
the  haste  in  the  execution  may  very  properly  be  attributed, 
at  least  in  part,  to  the  fact  that  Mr.  Barnard  intended  to 
leave  for  Boston  on  the  same  afternoon,  and  the  desire  of  the 
testatrix  to  make  a  new  will  She  had  expi^essed  the  opinion 
that  it  was  not  necessary,  as  thei*e  were  enough  in  the  house, 
and  she  appeared  to  be  quite  willing  to  have  the  "will  exe- 
cuted without  the  presence,  as  witnesses,  of  those  who  wei'e 
named.  There  is  also  evidence  that,  after  the  two  persons 
first  suggested  as  witnesses  could  not  be  found,  Mr.  Allison, 
a  lawyer,  was  also  sent  for,  and  he  also  was  not  to  be  found. 
In  view  of  the  evidence,  there  is  no  foundation  for  the  theory 
that  thei'e  was  a  combination  to  prevent  witnesses  outside  of 
those  who  were  present  from  attesting  the  will.  It  was  cer- 
tainly very  informal,  loose,  and  unskillful  to  allow  executors 
to  become  attesting  witnesses;  but  it  is  neither  shown  satis- 
factorily, nor  do  the  circumstances  warrant  the  inference, 
that  the  business  was  done  in  this  irregular  and  hasty  man- 
ner for  the  purpose  of  improperly  obtaining  the  execution 
of  the  instrument. 

That  the  testatrix  intended  to  exclude  Mra.  Blauvelt  fi'om 
any  participation  in  her  estate  is  also  indicated  by  her  declar- 
ations to  different  persons  to  that  effect.  Dr.  Wilkes  testifies 
that  she  complained  excessively  of  a  want  of  attention,  a 
I'efusal  to  supply  her  with  meals  when  she  was  sick,  and  of  ^ 
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what  she  considered  and  denominated  a  want  of  kindness 
and  ingratitude  of  the  Blauvelts,  to  whom  she  had  made 
presents,  when  she  asked  for  a  slight  favor,  which  was 
refused.  She  also  sj)oke  in  the  most  violent  prejudice  and 
dislike,  and  in  the  most  vehement  manner  in  regard  to  thenu 
Mrs.  Stitihman  says  that  she  said  at  one  time  the  Blauvelt 
family  should  never  have  any  of  her  property,  and  that  the 
Loveridges  should  have  the  house  and  Miss  Noyes  the  rest, 
and  she  afterwards  told  her  that  she  had  given  the  house  to 
the  Loveridges.  She  also  complained  to  Mi*s.  Bryan  and 
Mary  Eccles  of  Mrs.  Blauvelt*s  treatment  of  her.  Notwith* 
standing  the  criticism  by  the  leanied  counsel  of  the  appei* 
lants  upon  the  testimony  of  the  last-named  witnesses,  in 
reference  to  the  subject  referred  to,  it  is  not  to  be  disguised 
that  Mrs.  Hall  was  thoroughly  dissatisfied  with  the  course 
of  Mrs.  Blauvelt,  and  that  she  spoke  of  her  last  will  as  a 
relief  to  her  mind. 

We  have  carefully  considered  the  circumstances  under 
which  Miss  Noyes  was  sent  for,  and  we  are  unable  to  dis- 
cover, from  the  testimony,  that  it  was  done  under  any  false 
pretense  as  to  the  testatrix's  illness,  or  in  pursuance  of  any 
conspiracy  to  carry  out  the  alleged  purpose  of  fraudulently 
and  improperly  procuring  her  to  execute  a  will  in  behalf  of 
those  who  were  provided  for.  There  is  no  reasonable 
ground  for  contending  that  Miss  Noyes  was  engaged  in  a 
plot  with  Mr.  Loveridge  to  unduly  influence  the  testatrix  in 
making  the  will.  In  fact,  as  we  have  seen.  Miss  Noyes  and 
her  mother  had  been  esi)ecially  considered  by  the  testatrix 
in  most  of  her  wills,  and  it  would  have  been  extraordinary^ 
considering  her  relations  to  those  intimate  associates  and 
relatives,  if  not  unnatural,  had  she  done  otherwise  than  she 
did  in  making  ample  provision  for  their  support.  There  ia 
not  anything  in  the  conduct,  history,  or  actions  of  Miss 
Noyes,  that  indicate  that  she  would  have  become  a  party  to 
any  such  scheme  as  is  claimed  to  have  existed  and  been  car- 
ried into  effect. 

Nor  have  we  discovered  any  valid  ^omid  for  the  position 
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that  the  teatimoiiy  of  Miss  Noyes  on  the  hearing  is  so  far  varied 
that  a  court  would  be  authorized  to  discredit  the  version 
which  she  has  given  of  what  transpired  at  the  time  of  the  exe- 
cution of  the  will.  The  most  intelligent  witnesses  may  tempor- 
arily  err  aa  to  a  particular  fact,  and  afterwards  discover  and 
correct  the  mistake.  But  such  an  eiTor  does  not  absolutely 
and  necessarily  convey  an  imputation  affecting  their  credit  or 
veracity,  or  sanction  a  disi*egard  of  their  testimony. 

The  evidence  clearly  establishes  that  the  testatrix  was  in 
full  possession  of  her  faculties;  that  the  will  was  her  fi*ee 
and  voluntary  act;  that  she  was  not  in  a  condition  to  be  a 
victim  of  the  conspiracy  alleged,  and  any  such  inference  is 
unwarranted  and  without  evidence  to  sustain  it 

The  evidence  of  Dr.  Wilkes  to  the  effect  that  the  testatrix, 
down  to  the  time  of  her  death,  spoke  of  having  made  gifts 
of  charities  by  her  will,  shows  that  her  memory  was  not  as 
good  as  it  might  have  been,  and  that  she  had  become  forget- 
ful. With  her  increased  infirmities  and  advanced  age,  and 
considering  that  she  made  several  prior  wills,  in  some  of 
which  charitable  institutions  had  been  remembered,  it  is  not 
very  surprising  if  she  had  labored  under  the  erroneous 
impression  that  the  last  will  contained  similar  provisions. 

The  circumstance  is  to  be  considered,  however,  in  connec- 
tion with  other  evidence,  showing  a  want  of  memory,  which 
is  relied  upon,  but  it  is  not  conclusive  against  the  validity  of 
the  will.  The  same  remarks  are  applicable  to  the  declara- 
tions  alleged  to  have  been  made  to  Mrs.  Webb,  in  reference 
to  Mary  Eccles,  to  the  effect  that  she  meant  to  leave  her  suf- 
ficient for  her  support,  and  that  she  had  taken  care  of  her. 

In  reference  to  this  subject,  it  should  be  noticed  that  the 
testimony  of  Miss  Eccles,  as  well  as  some  other  witnesses, 
shows  that  she  understood,  and  it  was  stated  in  her  presence, 
that  Mrs.  Hall  had  not  made  any  provision  for  her  in  her 
will,  but  only  left  it  for  the  ladies  who  were  named  therein 
to  see  that  she  should  be  cared  for,  and  that  they  promised 
to  fulfill  her  wishes  in  this  respect.  And  it  also  appears  that 
Mrs.  Hall  understood  that  such  was  the  case. 
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The  will  was  executed  on  Sunday,  and  antedated  the  pre- 
vious day.  One  oi*  the  witnesses,  Mr.  Baniai-d,  testifies  that, 
upon  his  mforming  the  testatrix  tfcat  the  date  was  not  there, 
she  requested  that  they  be  sui-e  and  not  put  the  date  on  Sun- 
day. Mr.  Loveridge  says  that  Mr.  Rarnard  suggested 
whether  it  was  proper  to  date  it  on  the  day  before  it  was 
executed,  and  she  answered  it  was  no  matter,  and  made  no 
diffei-ence.  This  discrepancy  is  of  no  significance,  and  can- 
not be  considered  as  an  indication  of  a  scheme  on  the  part 
of  those  who  were  present  to  impose  upon  the  testatrix. 

Nor  do  we  think  that  there  was  any  preconcerted  plan 
that  the  servant  girl  of  Mi-s.  Hall  should  be  absent  on  that 
paiticular  occasion. 

The  omission  to  make  provision  for  taking  charge  of  her 
burial-ground  at  Woodlawn,  as  had  been  done  in  prior  wills, 
is  also  claimed  to  be  a  strong  circumstance  to  show  that  she 
did  not  comprehend  the  nature  of  the  will  which  was  exe- 
cuted. It  does  not  appear  that  either  of  the  previous  wills 
was  at  hand  at  the  time,  and  as  the  testatrix  seemed  exceed- 
ingly anxious  that  the  will  should  be  then  made,  while  Mr. 
Baniard  was  there,  it  is  not  unlikely  that  this  provision  which, 
as  the  burial-place  belonged  to  Mrs.  Hall,  was  merely  the 
indulgence  of  extraordinaiy  care,  was  not  considered.  That 
it  was  thus  overlooked,  may  also  be  attributed  to  the  fact  that 
the  will  was  drawn  by  an  inexperienced  person  who  was  not 
a  professional  draftsman,  and  hence  there  was  a  want  of  par- 
ticularity, and  that  attention  to  details  which  would  other- 
wise most  probably  have  been  given  to  the  subject. 

There  is  no  ground  for  claiming  that  the  will  in  question 
was  not  signed  by  the  testatrix,  and  that  her  name  affixed  to 
the  same  was  a  forgery.  The  evidence  is  too  strong  to  war- 
rant any  such  inference,  and  the  allegation  ha^  no  testimony 
to  support  it 

Unless  we  disregard  the  testimony  given  before  the  surro- 
gate as  not  entitled  to  belief,  and  hold  that  the  witnesses  who 
were  present  at  the  time  of  the  execution  of  the  will  have 
8wom  falsely,  we  cannot  resist  the  conclusion  that  the  cireum- 
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stances  attending  the  testamental  act  and  surrounding  tlie 
testatrix,  which  indicated  that  undue  or  improper  influence 
may  have  been  employed,  are  fuUy  and  satisfactorily  explained 
and  the  presumption  against  the  validity  of  the  will,  arising 
from  such  circumstances,  is  entirely  rebutted. 

An  attentive  perusal  of  the  voluminous  evidence,  consist- 
ing of  over  1,000  pages,  and  a  careful  consideration  of  the 
facts  and  arguments  presented  which  bear  upon  the  subject, 
lead  to  the  conclusion  that  the  allegation  that  undue  influ- 
ence, force,  or  restramt  was  exerted  over  the  mind  of  the 
deceased,  or  fraud  practiced  by  those  who  surromided  her, 
rests  on  no  solid  foundation. 

The  will  appears  to  have  been  the  ofispring  of  her  own 
delibemte  judgment,  after  undergoing  many  changes  as  years 
advanced  and  the  circumstances  of  her  life  varied,  and  as 
her  feelings  were  influenced  by  acts  of  kindness  of  those  with 
whom  she  came  in  contact.  She  \vas  susceptible  to  influ- 
ences, and  appreciated  keenly  any  manifestation  of  interest 
in  her  behalf,  and  quickly  resented  any  supposed  injury. 
She  was  perhaps  capiicious,  whimsical,  and  full  of  prejudices, 
but  these  do  not  indicate  incapacity  or  necessarily  establish 
that  midue  influence  may  have  been  exercised. 

We  have  discussed  such  prominent  featui'cs  connected  with 
the  controvei*sy  as  we  i-egard  as  material,  and  do  not  deem  it 
necessaiyto  examine  at  length  some  other  suggestions  which 
have  been  urged  ui)on  our  attention  and  most  carefully 
considered. 

While  the  couii:s  should  see  that  the  testamentary  act  is 
freely  exercised  by  the  aged,  weak,  and  infirm,  without 
restraint,  force  or  fraud,  so  as  to  promote  their  own  comfoit 
and  enjoyment,  and  should  guard  and  protect  them  with  the 
gi'eatest  care  and  circumspection  from  imposition  and  improper 
influence,  they  should  hesitate  to  find  that  undue  influence  has 
been  practiced  when  the  will  is  fair  and  reasonable,  accord- 
ing to  the  common  instincts  of  mankind,  and  such  as  might, 
with  propriety  and  justice,  be  made  by  a  decedent.  Looking 
at  the  case  in  this  aspect,  and  i-egarding  the  testimony,  us  we 
SiCKBLs.— Vol.  XXV.        52 
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are  bound  to  do,  precisely  the  same  as  if  the  questious  of  fact 
were  now  for  the  first  time  originally  presented,  we  are  unable 
to  arrive  at  a  different  conclusion  than  that  adopted  by  the 
surrogate  and  General  Term,  and  are  of  the  opinion  that  each 
of  these  decisions  was  right,  and  the  judgment  affirming  the 
decree  admitting  the  will  to  probate,  must  be  affirmed,  with- 
out costs  to  either  party. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affinned. 


70    4101 
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The  rule  laid  down  upon  a  former  appeal  in  this  case  reiterated  (02  N. 
Y.,  35),  to  wit.:  That,  where  a  carrier,  by  his  contract,  limits  his  lia- 
bility to  a  specified  amount  in  case  the  value  of  goods  delivered  for 
carriage  is  not  stated  by  the  shipper,  if  goods  of  gi-eater  value  are  so 
delivered,  silence  on  the  part  of  the  shipper  as  to  the  I'eal  value, 
although  there  is  no  inquiry  by  the  carrier,  and  no  artifice  to  conceal 
the  value  or  to  deceive,  is  a  legal  fraud,  which  discharges  the  carrier 
from  liability  for  ordinary  negligence  for  an  amount  exceeding  the  limi- 
tation of  the  contract. 

The  disclosure  of  value,  in  such  case,  is  a  condition  precedent  to  liability 
on  the  part  of  the  cai*rier  for  mere  ordinary  negligence  unaccompanied 
with  any  misfeasance  or  willful  act. 

An  omission  upon  the  iiart  of  the  carrier  to  make  inquiry  as  to  the  value 
is  not  a  waiver  of  the  limitation  in  the  contract. 

To  constitute  a  conversion  of  goods  by  a  carrier,  there  must  be  a  wrong- 
ful disposition  or  withholding  thereof;  a  mere  non-deiivery  will  not  suf- 
fice, nor  will  a  rafusal  to  deliver  on  demand  if  the  goods  have  been  lost 
through  negligence  or  have  been  stolen. 

Negligence  alone  is  not  misfeasance  or  an  abandonment  of  the  character 
of  cander,  which  will  deprive  him  of  the  benefit  of  the  limitation. 

The  act  which  will  deprive  the  carrier  of  the  benefit  of  a  contiact  for  lim- 
ited liability  fairly  made,  must  be  an  affirmative,  but  not  necessarily 
an  intentional,  act  of  wrong-doing ;  and  the  onus  of  proving  this  is  upon 
the  party  claiming  it. 

JSleat  v.  Flagg  (5  B.  &  A.,  342),  Wilde  v.  Pedtffxrd,  (8  M.  h  W.,  443)  dis- 
tinguished. 

(Argued  June  1,  1877  ;  decided  September  18,  1877.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  in  the  city  of  New  York,  affirming  a  judg- 
ment in  favor  of  plaintiffs,  entered  upon  a  verdict.  (Reported 
below,  8  J.  &  S.,  512.) 

This  action  was  brought  against  the  defendant  as  president 
of  the  Adams  Express  Company  to  recover  the  value  of  a 
package  of  watches  and  watch  keys,  delivered  to  that  com- 
pany at  New  York,  consigned  to  J.  E.  Merriman  &  Co., 
Memphis.  The  receipt  given  by  the  company,  after  a  descrip- 
tion of  the  property,  contained  this  clause  :  **  If  the  value 
of  tb^  property  above  described  is  not  stated  by  the  shipper, 
the  holder  hereof  will  not  demand  of  the  Adams  Express 
Company  a  sum  exceeding  fifty  dollars  for  the  loss,  or  deten- 
tion of,  or  damage  to,  the  property  afoi*esaid."  No  statement 
of  value  was  made  or  required  at  the  time  of  the  shipment. 
The  evidence  showed  that  the  value  of  the  goods  in  New 
York  was  $1,491.50.  Plaintiffs'  evidence  tended  to  show 
that  the  goods  were  not  delivered  to  the  consignees ;  that 
the  box  which  contained  them  was  found  empty  about  a  year 
after  the  shipment,  at  Gowanus,  Long  Island. 

The  court  charged  the  jury,  among  other  things:  **That 
in  no  aspect  of  the  case  were  the  plaintiffs  entitled  to  recover 
more  than  fifty  dollars  and  interest,"  to  which  plaintiflb^ 
counsel  duly  excepted.  The  jury  rendered  a  verdict  in  favor 
of  plaintiffs  for  $50  and  intei*est. 

C  Bainbridge  Smithy  for  the  appellants.  The  burden  of 
proving  that  the  cause  of  loss  was  within  the  exception  laid 
down,  and  without  negligence,  was  on  defendant.  (2  Gi*eenl. 
on  Ev.,  §  219;  Simmcms  v.  Law^  3  Keyes,  217;  4  Abb.  Ct. 
App.  Dec.,  241,  245;  Gmllaume  v.  H.  P.  Co.,  42  N.  Y.,  212; 
Steinweg  v.  Eine  Ji.  Go.,  43  id  123;  Hooper  v.  Wells  F. 
Co.,  27  Cal.,  11;  Story  on  Bailm.,  ^  557;  Buinnell  v.  JV. 
Y.  C.  R.  R.<:io.,  45  N.  Y.,  184;  Bvsh  v.  Miller,  11  Barb., 
481;  Bloody.  Smith,  9  Wend.,  268,  271;  PlaU  v.  Hibbard, 
7  Cow.,  497,  note  a;  Beardslee  v.  Richards,  11  Wend.,  25; 
Curtis  V.  R.  &  8.  R.  Co.,  18  N.  Y.,  534,  543;  Clark  v. 
Spence,  10  W.  A  S.,  335;  Beckman  v.  Shouse,  5  Kawl., 
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179;  Veimei'  r.  Schioarg,  23  Pa.  St.,  208;  Bunt/an  v.  Cald- 
tvett^  7  Humph.,  134.)  The  foiiner  action  of  trover  would 
lie  agaiust  defeudaut.  {Cass  v.  iV.  Y.  <&  N.  H,  R, 
Co.,  1  E.  D.  S.,  522;  Stepheman  v.  Hart,  4  Bing.,  476; 
Hawkins  v.  Hoffman,  6  Hill,  686;  McEiUee  v.  N.  J.  SL 
Co.,  45  N.  Y.,  34;  Haily  v.  H.  R.  R.  Co.,  49  id.,  70; 
Stoiy  oa  Bailmt8.,  §  457;  PlaU  v.  Hibbard,  7  Cow.,  500, 
note  a.)  This  was  a  ease  of  non-performance  by  the  earner. 
{Steal  V.  Fagg,  5  B.  &  Aid.,  342;  Batson  v.  Bonavan,  id., 
53.)  A  carrier  is  liable  for  a  misdelivery  or  if  he  carry 
the  goods  beyond  the  point  where  they  were  to  be  delivered 
and  they  are  lost  {Ellis  v.  Turner,  8  T.  R.,  531; 
Beck  V.  Evans,  16  East,  244;  Birkeit  v.  Willan,  2  B. 
&  Aid.,  356;  5  id.,  53;  Stephenson  v.  Hart,  5  Bing.,  476; 
Buff  v.  Budd,  3  B.  &  B..  177;  7  E.  C.  L.  R,  399.) 
Where  goods  intrusted  to  the  care  of  a  earner  are  lost 
through  gi'oss  negligence  he  is  relieved  from  liability  by  a 
notice  limiting  his  liability,  although  the  shipper  omitted  to 
disclose  the  value  of  the  goods  on  shipping  them.  {Ellis  v. 
Tujnier,  8  T.  R.,  531;  Li/on  v.  WeOs,  5  East,  428;  Beck  v. 
Evans,  16  id.,  244;  Bodenham  v.  Bennett,  4  Price,  30; 
Smith  V.  Home,  8  Taunt.,  144;  4  E.  C.  L.  R.,  50;  Buff  v. 
Budd,  3  Bro.  &  B.,  177;  7  E.  C.  L.  R.,  399;  Lowe  v. 
Booth,  13  Price,  329;  Brooke  v.  Pickwick,  4  Bing.,  218; 
13  E.  C.  L.  R.,  404;  Bradley  v.  Waterhouse,  3  C.  &  P., 
318;  14  E.  C.  L.  R.,  326;  Riley  v.  Home,  5  Bing.,  218; 
15  E.  C.  L.  R.,  423;  Langley  v.  Brown,  1  M.  &  P.,  583; 
Beckfard  v.  Cinitwell,  5  C.  &  P.,  242;  Wyld  v.  Pickford, 
8  M.  &  W.,  443;  2  Kent's  Com.,  607;  Edw.  on  Bailm., 
568;  Aug.  on  Car.,  §  267;  French  v.  Buff,  d  E.  R.,  4 
Keyes,  168;  Collins  v.  Bw-ns,  63  N.  Y.,  1;  McEntee  v.  I^. 
J.  St.  Co.,  45  id.,  34;  Bailey  v.  //.  R.  R.  Co.,  49  id.,  70; 
Gleadell  v.  Tliompson,  56  N.  Y.,  94;  Wescott  v.  Fargo,  61 
id.,  542;  Steinweg  v.  Eine  R.  Co.,  43  id.,  123;  Guillawne  v. 
//.  &  A.  P.  Co.,  42  id.,  212;  Bnmell  v.  JV.  Y.  C.  R.  Co., 
45  id.,  184;  So.  Ex.  Co.  v.  Moon,  39  Miss.,  822;  Bakery. 
Branson,  9  Rich.  [S.  C],  201;  Sagei*  v.  Ports.  R.  Co.,  31- 
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Me.,  228;  Ashniore  v.  Pa.  St.  T.  Co.,  28  N.  J.,  181;  Rofh 
e)'ts  V.  Riley y  15  La.  An.,  103;  Graham  v.  Davis,  4  Ohio 
St.,  362;  a  (6  A.  li.  Co.  v.  Baldauf,  16  Pa.  St.,  67;  Omr 
dorff  V.  Adanis  Ex.  Co.,  3  Bush.  [Ky.],  194;  Am.  Ex.  Co. 
V.  Sands,  55  Peun.,  144;  Empii^e  T.  Co.  v.  Wam^suUa,  63 
id.,  14;  R.  R.  Co.  v.  Wallace,  17  Wal.,  357;  So.  Ex.  Co.  v. 
Newby,  36  Geo.,  635;  Adams  Ex.  Co.  v.  llaynes,  42  111., 
89;  Kallman  v.  U.  S.  Ex.  Co.,  3  Kaus.,  205.)  The  court 
erred  in  refusing  to  submit  to  the  jury  the  question  whether 
the  express  company  in  receiving  tho  package  without  ques- 
tion did  not  waive  a  disclosure  of  the  value  by  the  shipper. 
{Bowman  v.  Aff.  Ins.  Co.,  59  N.  Y.,  216;  Riley  v.  HomCf 
5  Bing.,  217;  Young  v.  Hunter,  6  K  Y.,  203;  Hottston  v. 
Wheelet\  52  id.,  641;  Retts  v.  Peinne,  14  Wend.,  219.) 
The  burden  of  proving  contributoiy  negligence  rested  on 
defendant.  {In.  <&  St.  L.  R.  Co.  v.  Hoi^st,  3  Wkly.  Dig., ' 
22;  Webb  v.  Page,  6  M.  &  G.,  196;  Syms  v.  Chaplin,  5 
Ad.  &  El.,  634;  Enapp  v.  Salsbury,  2  Camp.,  500.)  The 
complaint  was  broad  enough  to  recover  for  any  loss  for  which 
a  common  carrier  was  liable.  ( Wyhl  v.  Pickford,  8  M.  & 
W.,  443;  Raphaels.  Pickford,  5  M.  &  G.,  551.) 

Charles  M.  Da  Costa,  for  the  respondent.  Plaintiffii  were 
not  entitled  to  go  to  the  jury  onthe  question  of  gross  negli- 
gence, misfeasance,  conversion  and  abandonment.  {Terry  v. 
Waite,  53  N.  Y.,  94;  Kamp  v.  Kamp.  59  id.,  221-222; 
Gilchrist  v.  B'klyn.  Grocer^  ^fg^  Cfa-»  id.,  499;  HinUm 
V.  Dibben,  2  Q.  B.  [Ad.  &  E.  N.  S.],  646;  Peck  v.  N.  S. 
R.  Co.,  10  H.  of  L.  Cas.,  495,  514;  Morritt  v.  N.  E.  R. 
Co.,  L.  R.,  12  B.  Div.,  302;  Wilson  v.  Bread,  11  M.  & 
W.,  113;  R.  R.  Co.  v.  Lockwood,  17  Wal.,  382,  383;  Mil 
xoaukee  R.  R.  v.  Arms,  91  U.  S.  R.,  493-495;  Earnest  v. 
Ex.  Co.,  1  Woods,  573,  578,  579.)  Plaintiffs  could  not 
recover  more  than  fifty  dollars,  although  defendant  did  not 
or  could  not  account  for  the  loss  of  the  package.  {Orange 
^  Co.  Bk.  V.  Brmo,  9  Wend.,  85,  86;  Pardee  v.  Ih^ew,  25 
.id.,  459;  Richards  v.  Westcott,  2  Bosw.,  589,  595;  7  id.,  6, 
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8;  (7%  V.  Willan,  1  H.  Blk.,  298;  Yates  v.  WOlan,  2 
East.,  128;  IzeU  v.  Mountairiy  4  id.,  371;  NidioUon  v. 
WUlan,  5  id.,  507;  Batson  v.  Donovan,  4  B.  &  Aid.,  21; 
Ge.  No.  R.  Co.  V.  Shepherd,  14  E.  L.  k  Eq.,  367;  RUey  v. 
Haime,  5  Bing.,  217.) 

Alusn,  J.  This  case  has  been  before  this  court  on  three 
distinct  ap][)eals  prior  to  the  present,  and  is  reported  in  53 
N.  Y.,  652;  56  lb.,  168  and  62  lb.,  35.  Upon  the  fii-st 
appeal  no  question  was  decided  afiecting  the  merits,  or 
involved  in  the  present  appeal.  The  court  below,  on  revei^ 
ini?  the  judgment  on  a  verdict  for  the  plaintiff,  had,  instead  of 
granting  a  new  trial,  given  final  judgment  for  the  defendant 
which  was  held  erroneous,  and  it  was  reversed,  and  the  cause 
remanded  for  a  new  trial.  Upon  the  second  appeal  this 
court  passed  upon  the  merits  of  the  controversy  as  then 
presented,  and  it  was  held  per  totam  curianij  Judge  John- 
son assigning  the  reasons,  that  the  clause  of  the  contract 
limiting  the  liability  of  the  defendant  for  property  lost  to 
fifty  dollars,  when  the  value  was  not  stated  by  the  shipper 
did  not  apply  to  losses  occasioned  by  the  negligence  of  the 
carrier,  and  that  there  was  evidence  of  negligence  to  carry 
the  case  to  the  jury.  For  the  refusal  of  the  judge  to  submit 
that  question  upon  the  evidence  to  the  jury,  a  new  trial  was 
granted.     (56  N.  Y.,  168.) 

Upon  a  retrial  the  judge  was  requested  to  charge  the  jury 
that  the  omission  of  the  consignor  and  shipper  to  state  or 
disclose  the  value  of  the  property,  was  a  fraud  upon  the 
carriera  exempting  them  from  liability  in  excess  of  the  limi- 
tations of  the  contract.  This  was  refused,  but  the  question 
whether  there  was  any  fraud  or  concealment,  was  submitted 
to  the  jury.  The  plaintiff  recovered  the  full  value  of  the 
goods.  This  court,  upon  appeal,  held  that  the  defendants 
were  entitled  to  the  ruling  as  requested,  and  a  new  trial  was 
granted.  The  decision  was  unanimous  in  this  court.  Judge 
FoLOEB  assigning  the  reasons  for  the  judgn^ent  as  reported 
in  62  N.  Y.,  35.    The  question  made  was  elaborately  argue<{ 
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by  counsel  and  deliberately  considered  by  the  court,  and  it 
was  adjudged,  without  dissent,  that  the  silence  of  the  shippera 
as  to  the  rea\  value  of  the  goods  delivered  for  caiTiage, 
although  there  was  no  inquiry  as  to  their  value  by  the 
defendants,  and  no  artifice,  to  conceal  the  value,  or  to 
deceive,  was  a  fraud  which  discharged  the  carriers  from  lia- 
bility for  ordinary  negligence  for  an  amount  exceeding  fifty 
dollars,  the  limitation  of  the  contract.  This  was  the  prmci- 
pal  question  then  before  us,  and  the  one  chiefly  considered, 
and  upon  which  the  judgment  was  reversed.  The  reasons 
and  the  authorities  upon  which  the  decision  rests  ate  set 
forth  with  clearness  and  force  in  the  reported  opinion  of 
Judge  FoLOER,  and  it  would  be  out  of  place  to  repeat  them, 
and  a  work  of  su{)ererogation  to  supplement  them. 

The  sharp  criticism  of  the  counsel  for  the  appellant  upon 
partb  of  the  argument  of  Judge  Foloer  has  not  led  us  to 
doubt  the  soundness  of  the  opinion  or  the  correctness  of  the 
i-esult.  This  court  did  not,  as  is  urged,  either  ^<  misunderstand 
or  misapply,''  the  law  in  disposing  of  the  case  upon  the  last 
appeal.  It  applied  the  principles  fairly  deducible  from  the 
cases  cited,  and  the  reasons  upon  which  they  proceeded,  to 
the  undisputed  facts,  and  laid  down  the  rule  as  enunciated 
in  the  report,  and  that  rule  is  the  law  of  this  case,  and  of  all 
cases  within  the  same  principle.  There  may  be  a  circum- 
stantial  difierence  between  cases,  and  yet  both  come  within 
the  same  general  principle,  and  very  slight  circumstances 
may  so  distinguish  cases  as  to  bring  them  within  the  opera- 
tion of  widely  different  and  almost  antagonistic  rules  of  law. 
The  learned  counsel  has  not  seemed  to  appreciate  this,  and 
has  sought  to  hinge  his  case  upon  isolated  remarks  of  judges, 
pertinent  and  forcible  in  the  connection  in  which  they  were 
made,  but  not  touching  the  case  in  hand,  and  upon  the  gen- 
eral resemblance  of  some  of  the  cases,  in  many  of  the  facts  to 
this  case,  without  referring  to  the  material  facts  which  lead 
to  different  judgments. 

The  stringent  rule  of  liability  which  the  common  law  applies 
to  common  carriers  is  foimded  upon  well-considered  i*eusoas  oC 
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public  policy,  but  it  ipuy  be  modified  and  limited  by  special 
contract  fairly  made.  The  common  law  is  not  so  unjust  or 
imreasonable  as  to  put  the  common  carrier  beyond  the  pale  of 
law,  so  that  he  cannot  rely  upon  the  contracts,  and  good  faith 
of  shippers  of  merchandise  with  whom  he  deals.  By  reason 
of  the  extent  and  stringency  of  his  liability,  he  could  not, 
except  by  an  express  contract,  very  explicitly  creating  the 
exemption,  discharge  himself  from  liability,  even  for  ordinary 
negligence  of  himself  and  servants.  He  is  entitled  to  entire  good 
faith  on  the  part  of  shippers,  and  that  is  all  that  is  i*equired 
by  the  decision  of  this  court  as  reported  in  62  N.  Y.  {mipra.) 
The  disclosure  of  the  value  of  the  goods  was  a  condition 
precedent  to  the  attaching  of  any  liability  to  the  carrier  for 
merely  ordinary  n^lect,  unaccompanied  with  any  misfeas- 
ance or  willful  act.  What  would  be  ordinary  care  (that 
which  a  man  of  ordinary  prudence  would  exercise  in  the 
safe  keeping  and  caniage  of  his  own  property),  in  caring  for 
a  package  of  small  value,  might  come  fai*  shoii:  of  it,  and  be 
grossly  negligent  in  respect  of  a  valuable  package  of  jewelry 
and  watches.  The  value  of  the  property  is  intimately  con- 
nected with  the  question  of  negligence,  and  the  degree  of 
care  required  from  the  bailee.  But  the  question  is  not  an 
open  question  with  us  in  this  case.  It  is  not  shown  that  we 
have  misapprehended  the  facts  of  this  case  ;^  mistaken  or 
overlooked  any  principle  of  law  applicable  to  it,  or  any  argu- 
ment or  suggestion  in  behalf  of  the  present  appellant.  It 
has  been  decided,  and  we  see  no  reason,  even  if  it  were  ix*r- 
missible  in  the  same  case,  to  recall  our  decision.  There  was 
not  within  our  former  ruling  any  question  of  fact  for  the 
jury  on  this  branch  of  the  case.  There  was,  of  coui:se,  no 
waiver  of  the  limitation,  for  the  very  good  reason  that  it 
constituted  a  part  of  the  contract,  made  on  the  very  instant, 
and  upon  the  delivery  of  the  goods  to  the  defendants.  As 
well  might  it  be  claimed  that  a  grantee  by  hLs  silence  waived 
a  covenant  against  incumbrances  in  a  conveyance  of  lands, 
because  he  did  not  inquire  particularly  at  the  time  of  the 
consummation  of  the  grant  whether  there  were  any. 
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There  was  no  evidence  of  a  conversion  of  the  goods  by 
the  defendants.  This  court  held  that  the  non-delivery  of  the 
goods,  with  the  other  proof  in  the  case,  was  evidence  of 
negligence  to  be  submitted  to  the  jury,  and  that  the  oniis 
was  upon  the  defendants  to  show  that  they  were  lost  without 
the  neffliffence  of  the  carrier  or  their  servants.  But  an  action 
for  a  conversion  could  not  be  sustained  upon  such  evidence 
alone.  A  conversion  implies  a  wrongful  act,  a  mis-delivery, 
a  wrongful  disposition,  or  withholding  of  the  property.  A 
mere  non-delivery  will  not  constitute  a  conversion,  nor  will 
a  refusal  to  deliver,  on  demand,  if  the  goods  have  been  lost 
through  negligence,  or  have  been  stolen.  ( Angell  on  Carriers, 
§§  431-433;  Scovilly,  Griffith,  2  Keni.,  509;  Anon,  4  Esp., 
157;  Boss  v.  Johnsm,  5  Burr.,  2825.) 

It  would  have  been  eiTor  to  charge  the  jury  that  they 
might  find  a  convension  upon  the  evidence  before  them,  which 
was  merely  that  the  goods  had  not  been  delivered  to  the  con- 
signee, and  that  the  box  in  which  they  had  been  delivered  to 
the  carrier  had  been  found  in  the  water  in  or  near  New  York 
harbor,  a  year  or  thereabouts  thereafter.  The  last  circum- 
stance did  not  add  to  the  proof  of  non-delivery  as  tending  to 
show  in  what  way  the  loss  had  occurred,  whether  the  box 
had  been  stolen  or  had  been  casually,  and  by  ordinary  neg- 
lect lost  and  rifled  of  its  contents,  and  thrown  away.  [Bcnff- 
lin  V.  Nye,  10  Cush.,  416.)  But  it  is  urged  that  the  defend- 
ants were  guilty  of  a  misfeasance,  or  of  an  abandonment  of 
their  character  as  carriers,  and  therefore  liable  within  Sleal 
V.  Flagg  (5  B.  &  Aid.,  342).  The  difficulty,  however,  is 
that  negligence  only  was  proved,  and  that  is  not  the  mis- 
feasance or  abandonment  of  the  character  of  carrier,  which 
deprives  the  carrier  of  the  benefit  of  the  limitations  of  the 
contract.  The  case  quoted,  and  all  the  cases  recognize  the 
distinction  between  mere  negligence  in  the  performance  of 
duty  from  which  loss  ensues,  and  acts  of  misfeasance,  a  wrong- 
ful dealing  with  the  property  not  consistent  with  or  in  the 
course  of  the  performance  of  duty  as  a  carrier.  Sleat  v. 
Flagg  was  the  case  of  sending  the  property  by  a  difierent 
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conveyance  and  route  fi-om  that  directed.  A  different  carrier 
was  substituted  from  that  selected  by  the  shipper,  and  Chief 
Justice  Abbott  and  his  associates  distinguish  the  case  from 
Batson  v.  Donovan  (4  B.  &  Aid.,  21),  \x])o\\  that  gromid 
alone,  the  latter  case  being  one  of  loss  from  neglect,  in  which 
it  was  held  that  the  carrier  had  not  lost  the  benefit  of  the 
lunitations  upon  his  liability,  etc.  And  see  Angell  on  Car- 
riers {supra).  Wild  v.  Pickfoi*d  (8  M.  &  W.,  443),  was  a 
case  of  pleading,  the  defendant  setting  up  a  notice  limiting 
his  liability  to  defeat  the  action,  and  the  fifth  plea  Wiis  held 
bad,  for  the  reason,  as  stated  by  Parke,  B.,  that  in  the  con- 
struction which  the  court  put  upon  the  terms  of  the  notice 
on  which  the  goods  wei-e  received,  the  plea  admitted  a  con- 
version by  inadvertent  delivery  which  the  plea  did  not  excuse, 
and  the  cari'ier  was  not,  by  the  notice,  made  irresponsible  for 
every  mistake  or  inadvertent  delivery.  I  do  not  undei'stand 
Baron  Parke  as  questioning  Batson  v.  Donovan.  The  onus 
was  upon  the  plaintiff  to  prove  the  misfeasance  or  abandon- 
ment of  the  character  of  carriers  by  the  defendants,  if  he 
hoped  to  take  the  case  out  of  the  effect  of  our  former  decision; 
and  not  having  done  so,  that  decision  is  controlling. 

It  would  be  a  waste  of  time  to  go  over  the  long  list  of 
cases  cited  by  the  counsel  for  the  appellant,  and  by  review- 
ing them  show  that,  when  rightly  understood,  none  of  them 
are  inconsistent  with  the  results  to  which  we  have  airived. 
We  have  examined  all  of  them,  and  are  content  to  abide  by 
our  convictions  as  already  expressed.  It  would  be  trifling 
with  contracts  deliberately  made  by  shippers,  and  the  decisions 
of  our  courts,  and  saying  in  effect  that  they  could  not,  by  any 
contract,  limit  or  I'estrict  their  common-law  liability  to  hold 
that  by  calling  ordinary  neglect,  from  which  loss  easues,  a 
**  misfeasance  "  or  **  an  abandonment  of  the  character  of  car- 
riers "  the  limitation  was  nullified,  and  the  full  common-law 
liability  established.  The  act  which  will  deprive  the  carrier 
of  the  benefit  of  a  contract  for  a  limited  liability  fairly  made 
must  be  an  affirmative  act  of  wrong  doing,  not  merely  ordi- 
nary neglect  in  the  course  of  the  bailment.     It  need  not 
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necessarily  be  intentional  wi*ong  doing,  but  the  mere  omission 
of  ordinary  care  in  the  safe  keeping  and  carriage  of  the  goods 
is  not  the  misfeasance  intended  by  the  authorities. 

The  judgment  must  be  affirmed. 

All  concur,  except  Church,  Ch.  J.,  and  Eabl,  J.,  not 
voting;  Rapallo,  J.,  absent. 

Judgment  affirmed. 


Mary    C.    Pierce,   Administratrix,   etc.,   Respondent,   v. 

Samuel  E^ator,  Appellant. 

P.  and  wife  conveyed  to  the  N.  Y.  &  O.  M.  R.  R.  Co.  the  fee  of  a  strip  of 
land  through  the  farm  of  P.  '  The  deed  contained  the  foUowing  reser- 
vation :  *'  Said  i>artiea  of  the  first  part  also  to  have  the  privilege  of 
mowing  and  cultivating  the  surplus  ground  of  said  strip  of  land  not 
required  for  nulroad  purpoees."  At  the  time  of  the  conveyance  there 
was  a  mortgage  on  the  farm,  which  was  subsequently  foreclosed.  The 
deed  given  upon  the  foreclosure  sale  excepted  the  strip  of  land  so  con- 
veyed, stating  that  it  "  is  reserved  as  conveyed  to  said  "  O.  &  M.  R.  R. 
Co.  Defendant,  who  succeeded  to  the  title  of  the  purchaser,  entered 
upon  the  railroad  land  and  cut  and  removed  wheat  growing  thereon.  In 
an  action  of  trespass,  held,  that  the  reservation  in  the  deed  to  the  rail- 
road company  was  not  an  easement  appurtenant  to  the  remaining  por- 
tion of  the  farm,  but  a  right  to  profits  in  the  land  conveyed  reserved 
to  the  grantors  personally,  not  as  owners  of  or  for  the  benefit  of  the 
farm  ;  that  such  right,  therefore,  did  not  pass  by  the  deed  on  foreclosure 
sale ;  and  that  defendant  was  liable. 

The  distinction  between  an  easement  and  a  right  to  profit  a  prendre 
pointed  out. 

.    (Argued  June  8,  1877 ;  decided  September  18, 1877.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department  affirming  a 
judgment  in  favor  of  the  plaintiff,  entered  upon  a  decision 
of  the  court  on  trial  without  a  jury.  (Reported  below,  9 
Hun,  532.) 

This  was  an  action  of  trespass  for  entering  upon  certain 
land  in  Cortland  county,  and  in  cutting  and  carrying 
away  therefrom  a  quantity  of  wheat. 
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The  action  was  originally  brought  by  Ethan  A.  Pierce, 
plaintiff's  intestate,  who  sowed  the  wheat  so  taken.  The 
wheat  was  taken  from  a  strip  of  land  which  passed  through 
and  was  formerly  part  of  a  farm  owned  by  said  Pierce,  and 
was  conveyed  by  him  and  wife  to  the  New  York  &  Oswego 
Midland  Bailroad  Company. 

The  conveyance  to  the  railroad  company  was  a  grant  in  fee, 
which  contained  the  following  reservation,  among  others,  to 
wit:  **  Said  parties  of  the  fii-st  part  also  to  have  the  privilege 
of  mowing  and  cultivating  the  surplus  ground  of  said  strip  of 
land  not  required  for  railroad  purposes."  At  the  time  of 
the  grant  to  the  railroad  company  the  farm  was  subject  to  a 
mortgage  which  was  afterwards  foreclosed.  On  the  foreclo- 
sure sale  one  Elijah  Wheeler  became  the  purchaser  and  took 
the  referee's  deed.  The  defendant  claims  uhder  Wheeler's 
title.  The  referee's  deed  to  Wheeler  embraced  the  entire 
farm,  but  contained  the  following:  ^* Excepting  and  reserv- 
ing, however,  from  the  above  described  premises  the  follow- 
ing described  premises,  viz."  (here  follows  a  description  of 
the  strip  conveyed  to  the  railroad  company  by  metes  and 
bounds,  closing  as  follows):  ^* Containing  six  acres  and 
18-100  of  an  acre  of  land,  more  or  less,  which  is  reserved  as 
conveyed  to  the  said  Oswego  and  Midland  Railroad  Com- 
pany." 

Amasa  J.  Parker,  for  the  appellant.  Whether  the  reserva- 
tions in  the  deed  were  made  for  the  benefit  of  Pierce  individu- 
ally, is  to  be  determined  by  the  language  of  the  deed  and  the 
surroundmg  circumstances.  (Shep.  Touch,  88;  Washb.  on 
Easements,  21,  28.)  All  the  mterests  reserved  were  appurte- 
nant to  the  fann.  (2  Washb.  on  R.  P.  [2d  Ed.],  25,  79, 
80;  Post  V.  Pearsell  22  Wend.,  432,  433;  Washb.  on  Ease- 
ments, 80,  27;  Lansing  v.  Wiswall,  5  Den.,  213;  KerU  v. 
Waite,  10  Pick.,  138;  Vooi^hees  v.  Burchard,  55  N.  Y.,  98; 
3orst  V.  Empire,  5  id.,  33,  38.) 

Horatio  Ballard,  for  the  respondent.  The  reservation  to 
Pierce  was  a  personal  right  and  not  appurtenant  to  the  land. 
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{Iveav.  Van  Atiken,  34  Barb.,  566;  Bridger  v.  Pierson,  1 
Laos.,  481;  2  Black.  Com.,  20.)  The  defeoise  under  the  alleged 
ownership  of  a  license  to  cut  and  carry  away  thewheat,  did 
not  require  the  establishment  of  title  to  the  land.  {Ex  parte 
Cobum,  1  Ck)w.,  568;  DoolUtle  v.  Eddy,  7  Barb,,  75;  Martin 
V.  Houghton,  21  How.  Pr.,  867;  3  Kent's  Ck)m.,  452.) 

CHUBbH,  Gi.  J.  It  is  important  to  determine  the  nature 
of  the  right  reserved  in  the  deed  of  Pierce  and  wife  to  the 
New  York  and  Oswego  Midland  Railroad  (Company.  The  res- 
ervation is  in  the  following  words:  **  Said  parties  of  the  first 
part  also  to  have  the  privilege  of  mowing  and  cultivating  the 
surplus  ground  of  said  strip  of  land  not  requred  for  railroad 
purposes."  The  appellant  contends  that  this  light  of  mow- 
ing and  cultivating  was  an  easement  appurtenant  to  the 
remaining  portion  of  the  farm,  and  would  pass  to  the  grantee 
of  the  remainder  of  the  farm  without  description  or  specifica- 
tion. The  term  easement  has  sometimes  been  applied  to 
rights  in  or  over  land  without  sti*ict  regard  to  the  recognized 
distmctions  between  the  different  kind  or  class  of  rights. 
These  distinctions  may  be  impaired  and  even  obliterated  by 
the  circumstances  attending,  and  the  manner  of  their  creation. 

An  easement  is  a  liberty,  privilege  or  advantage  in  land 
without  profit,  existing  distinct  from  the  ownership  of  the 
soil.  The  essential  qualities  of  easements  are.  First.  They 
are  incorporeal.  Second.  They  are  imposed  upon  corporeal 
property.  Third.  They  confer  no  right  to  a  participation  in 
the  profits  arising  from  such  property,  and.  Fourth.  There 
must  be  two  distinct  tenements,  the  dominant  to  which  the 
right  belongs,  and  the  sertnent  upon  which  the  obligation 
rests.  (Bouviei-s  Dic^t.  Title,  Easements;  Wash,  on  Ease- 
ments, Ch.  1,  H,  4  Sandf.  Chy.  R.,  89.) 

The  right  to  profits,  denominated  proJU  a  j^rendre,  consists 
of  a  right  to  take  a  part  of  the  soil  or  produce  of  the  land, 
in  which  there  is  a  supposable  value.  It  m,  in  its  nature,  cor- 
poreal,  and  is  capable  of  livery,  while  easements  are  not,  and 
may  exist  independently  without  connection  Mrith  or  being 
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appendant  to  other  property.  (2  Wash,  on  Eeal  Property^ 
26  [3d  Ed.],  276;  22  Wend,  433.)  The  right  reserved  in 
the  deed  of  Pierce  and  wife  was  a  right  to  profits  in  th& 
land,  and  was  not,  therefore,  in  strictness,  an  easement. 
From  the  nature  of  the  right,  we  can  see  no  connection 
between  it  and  the  ownership  of  the  farm.  The  right  to 
mow  and  cultivate  this  strip  was  in  no  way  necessary  to,  or 
even  useful,  to  the  remainder  of  the  farm,  and  it  was  not^ 
therefore,  appurtenant  It  might  have  been  regarded  in  the 
nature  of  an  easement  if  the  reservation  had  been  made  to 
Pierce,  as  owner  of  the  farm,  or  on  account  of  being  the 
owner,  but  the  language  reserves  the  right  to  the  parties  of 
the  first  part,  not  to  their  heira  and  assigns,  nor  to  the  own- 
ers  of  the  farm,  nor  for  the  benefit  of  the  farm  or  such 
owners.  As  the  terms  of  the  reseiTation  indicate,  a  personal 
privilege,  and  as  there  is  nothing  in  the  nature  of  the  right 
reserved  connectuig  it  in  any  manner  with  the  owership  or 
use  of  the  remainder  of  the  farm,  there  seems  no  alteniative 
but  to  apply  the  established  rules  and  I'ecognized  legal  disthic- 
tions  to  the  transaction.  Ch.  Walworth,  in  22  Wend 
{supra),  said:  "  For  a  proJU  a  p'^ndre  in  the  land  of 
another,  when  not  granted  in  favor  of  some  doniinatU  tene- 
ment,  cannot  be  said  to  be  an  easement,  but  an  intereist  or 
estate  in  the  land  itself.'' 

The  counsel  for  the  appellant  cited,  also,  from  Washburn 
on  Easements  a  general  rule,  expressed  as  follows:  "  This 
right  o{ profit  a  prendre^  if  enjoyed  by  reason  of  holding  cer- 
tain other  estate,  is  regarded  in  the  light  of  an  easement 
appurtenant  to  an  estate;  whereas,  if  it  belongs  to  an  indi- 
vidual, distinct  from  any  ownership  of  other  lands,  it  takes 
the  character  of  an  interest  or  estate  in  the  land  itself,  rather 
than  that  of  a  proper  easement  in  or  out  ot  the  same." 

The  qualifications  mentioned  in  these  citations  do  not 
apply  to  the  case  at  bar,  for  the  reason  before  stated,  that 
neither  from  the  nature  of  the  right,  nor  the  terms  of  the 
grant,  can  it  be  affirmed  that  the  right  was  enjoyed  by  reason 
of  holding  the  farm,  or  on  account  of  the  estate.     It  is  not 
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like  the  case  of  a  grant  of  land,  with  the  right  to  take  wood 
from  other  land  for  the  benefit  of  the  estate  granted.  (Wash, 
on  Easements,  p.  8;  see,  also,  48  Maine,  83;  4  T.  B.,  717.) 

It  may  be  inferred  that  the  right  reserved  entered  into  the 
consideration  for  the  conveyance  of  Pierce  to  the  railroad 
company,  but  the  case  is  destitute  of  any  circumstance  tend- 
ing to  establish  an  intention  to  affix  the  right  as  appurtenant  to 
the  remainder  of  the  faiin.  The  contiguous  rights  secured  by 
the  deed  do  not  change  the  character  of  this.  They  ai-e,  from 
their  nature,  appurtenant  to  the  farm,  and  presumptively 
necessary  to  its  enjoyment.  This  necessarily  disposes  of  the 
defendant's  claim  of  title  to  the  wheat,  through  the  title  to 
this  right  obtained  by  the  deed  given  upon  the  foreclosui'e. 

The  strip  of  land  conveyed  by  Pierce  to  the  mkoad  com- 
pany was  excepted  and  I'eserved  from  the  referee's  deed,  and 
was  not  intended  to  be  conveyed;  and  if  the  words,  **  as 
conveyed,"  were  intended  as  an  adoption  of  the  terms  of  the 
deed  by  Pierce  to  the  railroad  company,  yet  the  defendant 
would  take  nothing  by  the  reservation  to  mow  and  cultivate, 
because,  as  we  have  seen,  it  was  a  reservation  in  favor  of 
Pierce  and  wife  personally,  and  would  teiminate  upon  the 
death  of  either.  The  uncertain  character  of  this  right  to 
mow  and  cultivate,  as  resei*ved  in  the  deed  of  Pierce,  is  sig- 
nificant also  of  an  intention  not  to  fasten  it,  as  an  enduring 
easement,  to  the  remainder  of  the  farm.  The  use  of  the 
strip  for  railroad  purposes  would  operate  to  suspend  or  ter- 
minate the  right  at  any  time,  and  the  railroad  company 
would  have  the  right  at  any  time  to  determine  the  necessity 
of  its  use  for  such  puiposes,  and  hence  the  right  is  practi- 
cally revocable  at  pleasure,  and  scarcely  rises  above  the 
dignity  of  a  i^ersonal  license.  We  concur  with  the  views 
expi*essed  at  Special  and  General  Term,  and  it  is  unnecessary 
to  elabomte  them. 

The  judgment  must  be  affirmed. 

All  concur,  except  Earl,  J.,  dissenting;  Allen,  J.^ 
absent. 

Judgment  affiimed. 
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Colin  Campbell,   Eespondent,  v.   Willlam  C.   Conner, 

Sheriff,  etc..  Appellant. 

Where  goods  have  been  shipped  for  transportation,  the  master  or  ship- 
owner has  a  lien  for  fi'eig'ht,  expenses  and  charges,  and  for  his  liability 
upon  outstanding  bUls  of  lading,  and  a  sheriff  cannot,  by  virtue  of  an 
attachment  or  other  process  against  the  shipper,  take  the  goods  without 
first  giving  indemnity  (chap.  242,  Laws  of  1841). 

In  case  the  goods  are  sei^d  by  a  sheriff  without  furnishing  indemnity,  in 
an  action  by  the  ship-owner  for  the  unlawful  taking,  he  is  entitled  to 
recover  the  full  value  of  the  goods. 

The  rights  of  the  parties  are  not  the  same  as  if  the  action  had  been  upon 
a  bond  of  indemnity  if  one  had  been  given  ;  without  furnishing  the 
indemnity,  the  sheriff,  in  the  absence  of  bad  faith  on  the  pai-t  of  the  car- 
rier, is  a  trespasser,  and  the  latter  is  entitled  to  i*ecover  the  full  value 
and  hold  the  same  as  his  security  in  lieu  of  the  property. 

As  a  vessel  was  ready  to  sail  a  sheriff  seized  a  poi'tion  of  its  cargo,  by 
virtue  of  attachment  against  the  shipper,  detained  the  vessel  and 
unloaded  the  goods  levied  on.  In  an  action  by  the  ship  owner  for  the 
unlawful  taking,  demurrage  was  allowed  from  the  time  of  the  seizui'e. 
Held,  no  error ;  that  the  time  commenced  when  the  seizure  was  made, 
not  when  the  work*of  unloading  began. 

( Aligned  June  5, 1877;  decided  September  18,  1877.) 

Appeal  from  judgmeut  of  the  Greneml  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affinnmg  a  judg- 
ment in  favor  of  plamtlff,  entei'ed  upon  a  verdict. 

This  action  was  brought  by  plauitiff  as  owner  of  the 
barque  John  Campbell,  against  defendant,  sheriff  of  the  city 
and  comity  of  New  York,  to  recover  damages  for  milawfully 
taking  and  removing  from  said  vessel  a  quantity  of  flour,  and 
for  detention  of  the  vessel.  The  sheriff  sought  to  justify  by 
virtue  of  certain  warrants  of  attachment  against  the  shipper 
of  the  flour  to  whom  bills  of  lading  had  been  delivered.  The 
flour  was  shipped  to  Hamburgh.  At  the  time  of  the  seizure 
the  attention  of  the  sheriff  was  called  by  plaintiff's  counsel  to 
the  fact  that  no  bond  of  indemnity  was  given,  as  required  by 
the  statute  (chap.  242,  Laws  of  1841),  and  he  was  forbidden 
to   take   the   goods;   he,    however,    jjersisted   in   so  doing, 
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detained  the  vessel,  unloaded  and  carried  away  the  flour. 
Upon  the  vessel  being  released,  the  master  procured  a  quan- 
tity of  rosin  to  make  up  the  cargo,  and  employed  a  stevedore 
to  re-stow  the  cargo. 

The  seizure  of  the  vessel  and  flour  was  made  April  30, 
1874;  at  that  time  the  vessel  was  ready  and  about  to  go  to 
sea,  and  on  May  10,  1874,  as  soon  as  able  after  the  flour  was 
removed,  she  left  port. 

The  bills  of  laduig,  which  had  been  issued  for  the  flour, 
were  outstanding  at  the  time  of  the  trial. 

On  the  trial,  plaintifl''s  counsel  stated  that,  unless  a  satis- 
fiwjtory  bond  of  indemnity  was  given  to  indemnify  plaintiff 
from  any  liability  on  the  bills  of  lading,  he  would  require  to 
be  indemnified,  by  a  verdict,  for  the  value  of  the  flour,  and 
requested  defendant  to  furnish  such  bond,  which  his  counsel 
declined  to  do. 

The  court  directed  a  verdict  for  $9,207.57,  composed  of 
the  following  items: 

For  value  of  the  flour $6,467.29 

Freights  and  pnmage,  as  per  bills  of  lading   -  768.50 

Bill  paid  for  I'estowing  ....  -  99.50 
Demurrage,  10  days,  at  $100  -  -  -  1,000.00 
Other  items 265.91 


$8,601.56 


Deducting,    as   saved  from  freight,  on  the  rosin 

taken  m,  over  and  above  expenses  -         -         280.63 


Balance $8,320.93 

Interest  -         - 886.64 


Further  facts  appear  in  the  opinion. 

Robert  S.  Green,  for  the  appellant.     The  master  after  the 
attachment  was  levied  had  a  right  under  chap.  242,   Laws 
of  1841,  to  proceed  to  sue,  unless  the  bond  required  l>y  the 
SicKBLs.— Vol.  XXV.       54 
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statute  was  furnished.  {Bartlett  v.  Camley^  6  Duer,  194.) 
No  greater  damages  could  be  recovered  than  if  the  bond  had 
been  given  and  the  suit  was  on  the  bond.  {Burt  v.  Dewey ^ 
40  N.  Y.,  283;  CUy  of  Memphis  v.  Bi^awn,  20  WaL,  289; 
Mardand  v.  Smith,  32  Mo.,  225;  Danfwth  v.  PraU,  9 
Caush.,  348;  Naxaay.  HiU,  2  Al.,  215;  Bakery.  Garretty 
2  Bing.,  56;  Pavi  v.  Goodluck,  2  Bing.  [N.  C],  220;  8coU 
V.  Waltnian,  3  Stark.  [N.  P.  C.J,  168;  Evans  v.  Brauder,  2 
H.  BL,  547;  Yea  v.  Litheridge,  4  T.  R.,  433;  Jeffrey  v. 
Bastard,  4  A.  &  E.,  823.)  The  bond  was  a  contract  of 
indemnity  against  actual  loss  only.  {Blossom  v.  Griffin,  13 
N.,  569;  Campbell  y.  Jones,  4  Wend.,  306;  Chace  v.  Hin- 
man,  8  id.,  452;  Abe^^deen  v.  Blackman,  6  Hill,  324;  Chur- 
chill y.  Hunt,  3  Den.,  321;  ScoUy.  Tyle?-,  14  Barb.,  202; 
CiHppen  V.  Thompson,  6  id.,  532.)  Merely  actual  damages 
should  be  shown.  {Belloni  v.  Fi^eebom,  63  N.  Y.,  383; 
Gilbert  v.  TFiV?ian,  1  id.,  550;  Halsey  v.  5eed,  9  Paige,  446; 
Cclbridge  y,  Heywood,  9  A.  &  E.,  633;  Reynolds  v.  Doyhj 
1  M.  A  G.,  715;  Douglass  v.  Clark,  14  J.  R.,  177.)  As 
against  Apfel,  or  a  holder  for  a  precedent,  debt  or  one  with 
notice,  plaintiff's  liability  on  the  bills  of  lading  was  not 
fixed.  (Pars,  on  Mor.  Law.,  139;  Newsome  v.  Thornton^ 
6  East.,  17;  Snaith  v.  Burtndge,  4  Taunt.,  684;  Warner  v. 
Martin,  11  How.  Pr.,  209.)  As  against  such  persons  it 
would  be  a  perfect  defense  to  show  that  the  goods  were 
taken  by  process  of  law,  or  had  been  delivered  to  the  tine 
owner.  Betts  v.  Stanton,  1  Duer,  79;  Blivin  v.  H.  li.  li,, 
36  N.  Y.,  403;  77ie  Idaho,  11  Blatch.,  218;  93  U.  S.,  575; 
Stiles  V.  Davis,  1  Blackf,  101;  Van  Winkle  v.  U.  S.  M.  S. 
S.  Co.,  37  Bai-b.,  122;  Sheridany.  JV.  Quay  Co.,  4  C.  B.  N. 
S.,  618;  Aug.  on  Car.,  §  337a;  Barton  v.  Wilkinson,  18 
Vt.,  186;  Brooks  v.  Stee^i,  6  Hun,  516.) 

E.  IT.  Taft,  for  the  respondent.  Apfel  could  not  have 
required  the  miloaduig  of  the  goods  and  re-delivery  of  them 
to  him  without  indemnifying  the  master  against  the  conse> 
quence  of  any  bill  of  lading  signed  by  him.     {Bartlett  v. 
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Camky,  6  Duer,  194;  3  Kent  [12th  Ed.],  228,  note  6; 
Pars,  on  Ship.  &  Adm.,  179,  299;  Abb.  on  Ship.  595; 
TindaUy.  Tmjlor,  28  L.  &  Eq.  R.,  210;  The  Hermitage,  4 
Blatch.,  474;  Ellia  v.  Willard,  9  N.  Y.,  529.) 

Church,  Ch.  J.  The  principal  question  in  this  case  is, 
whether  the  value  of  the  property  seized  and  removed  from 
the  ship  was  properly  included  as  an  item  of  damages,  which 
the  plaintiff  was  entitled  to  recover.  The  goods  had  been 
shipped,  bills  of  lading  issued,  and  were  outstanding,  and 
the  vessel  was  ready  to  sail  when  the  attachments  were 
levied  and  the  goods  taken.  The  freight  and  charges  were 
not  paid,  nor  was  any  bond  of  indemnity  given.  The  sheriff 
refused  to  give  any  bond  at  the  time  or  since.  It  did  not 
appear  on  the  trial  that  the  plaintiff  had  paid  but  a  small 
amoimt,  by  reason  of  the  bills  of  lading,  although  they  were 
still  outstanding. 

It  is  well  settled  at  common  law  that  a  shipper  cannot 
insist  upon  having  his  goods  re-landed  and  delivered  to  him 
at  the  port  of  outfit,  without  paying  the  freight  and  indemni- 
fying the  master  against  the  consequences  of  any  bill  of 
lading  signed  by  him.  (Abbott  on  Shipping,  531,  595  [4th 
ed.];  Bartlett  v.  Camley,  6  Duer,  195.) 

"An  assignee  of  the  bills  of  lading  for  value  would  be  enti- 
tled to  the  property,  and  the  master  or  owner  would  be 
estopped  from  denjring  that  he  had  the  goods.  (28  L.  &, 
Eq.  R.,  216.)  Neither  creditors  nor  the  sheriff  can  acquire, 
through  attachment  or  other  process,  any  better  right  to  the 
property  than  the  shipper  had.     (6  Duer,  supra,) 

The  Act  of  1841,  chapter  242,  carries  out,  to  some  extent, 
the  common-law  nde,  by  making  it  la^vful  for  the  master  to 
proceed  on  the  voyage,  notwithstanding  the  issuing  of  any 
attachment,  unless  a  bond  is  given  conditioned  to  pay  all 
expenses,  damages  and  charges  which  may  be  incurred,  or 
to  which  they  may  be  subjected  for  unloading  the  goods, 
and  for  all  necessary  detention. 

Both  the  common  law  and  the  statute  recognize  the  right 


428  Campbell  v.  Conner.  [Sept., 

Opinioa  of  the  Coai*t»  per  Chubch,  Ch.  J. 

of  the  master  or  ship-owner  to  a  lien  for  freight,  expenses 
and  charges,  and  for  his  liability  upon  outstanding  bills  of 
lading,  and  they  are  nesessarily  co-extensive  with  the  value 
of  the  goods.  It  follows,  I  think,  that  neither  the  owner  of 
the  goods  nor  any  creditor  can  take  the  goods,  withoirt  first 
giving  the  indemnity  which  the  common-law  rule  and  the 
statute  prescribe. 

An  attachment  caimot  be  levied.  The  sheriff  is  com- 
manded to  levy  the  goods  of  the  defendant  in  the  action. 
The  goods  m  question  were  not  his  property.  A  lien,  in  the 
nature  of  a  special  property,  existed  in  favor  of  the  plaintiff 
to  their  full  value.  Neither  the  shipper  nor  sheriff  had  any 
moi*e  right  to  seize  the  goods,  without  furnishing  indemnity, 
than  any  stranger.  The  plaintiff  was  entitled  to  hold  the 
goods  as  his  security,  and,  if  taken  by  a  stranger,  it  would 
have  been  a  trespass,  for  which  the  plaintiff  could  recover 
their  value,  and  hold  the  proceeds  in  lieu  of  the  goods.  The 
contention  of  the  defendant  is  that  the  plaintiff  has  not  been 
damnified.  He  insists  that  the  rights  of  parties  are  the  same 
as  if  the  action  was  upon  the  bond,  if  one  had  been  given. 
In  this,  I  think,  he  is  in  error,  The  condition  precedent  to 
his  right  to  interfere  with  the  property  was  the  indemnity 
which  the  law  requires,  and,  without  furnishing  this  indem- 
nity, he  had  no  right  and  was  a  trespasser,  unless,  perhaps, 
he  could  show  bad  faith  on  the  part  of  the  carrier.  The 
plaintiff  held  the  pro^^erty  as  his  security,  and,  when  unlaw- 
fully taken,  he  is  entitled  to  recover  its  value,  and  hold  the 
amount  for  the  same  purpose  and  to  the  same  extent  as  he 
held  the  property.  If  he  escapes  liability  upon  the  bills  of 
lading,  the  equitable  powers  of  the  court,  upon  motion  or 
by  action,  can  be  invoked  to  award  restitution  to  the  owner 
or  his  creditors,  but,  until  this  is  ascei*tained,  he  has  a  right 
to  retain  the  property  or  its  value.  Any  other  rule  would 
destroy  the  protection  which  the  law  affords.  If  the  plain- 
tiff could  not  recover  the  value  of  the  goods  in  this  action, 
he  might  be  remediless,  if  his  liability  upon  the  bills  of  lading 
should  afterward  be  enforced  against  him. 
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I  assume  that  the  bond  required,  at  commou  law  and  by 
statute,  is  an  indemnity  only.  If  the  defendant  had  com- 
plied with  the  law  and  furnished  the  bond,  he  would  have 
been  in  a  condition  to  invoke  the  rule  which  he  claims,  in 
respect  to  damages,  but  this  he  has  deliberately  refused  to 
do.  He  was,  therefore,  a  wrong-doer  in  taking  the  prop- 
erty, and  the  legal  consequences  follow. 

Some  of  the  items  allowed  are  objected  to,  and  in  respect  to 
others  a  I'equest  was  made  to  submit  them  to  the  jury.  As 
to  twenty-nine  barrels  of  the  flour,  there  was  no  specific  evi- 
dence of  its  value,  but  the  only  evidence  on  the  subject  of 
value  of  flour  varied  the  price  from  six  dollars  to  seven  dol- 
lars a  barrel,  and  the  judge  allowed  the  lowest  price.  No 
inference  more  favorable  to  the  defendant  could  have  been 
drawn  by  the  jury.  As  to  the  item  of  $99.50,  stevedoi'e's  bill 
for  restowing  after  the  flour  was  remioved,  there  was  no  sub- 
stantial conflict.  It  was  not  disputed  that  the  cargo  was  broken 
up  to  a  considerable  extent  in  removing  the  flour,  and  that  a 
considerable  quantity  of  rosin  was  taken  out  and  put  on 
deck.  The  stevedore  employed  by  the  sheriff  stated  that  he 
put  the  rosin  back,  but  the  other  evidence,  which  is  undis- 
puted, is  that  in  consequence  of  the  disturbance  to  the  cargo 
in  taking  out  the  flour,  the  cargo  had  to  be  restowed  to  trim 
the  vessel,  and  had  to  be  properly  "  chucked,"  to  pi*event 
the  cargo  from  rolling  about,  and  endangering  the  vessel  in 
a  gale.  This  fact  was  not  disputed,  and  is  almost  self-evi- 
dent. As  to  item  for  demurrage,  the  defendant  requested 
to  go  to  the  jury  on  the  time  and  the  amount.  One  or 
more  of  the  attachments  were  levied  on  the  30th  of  April, 
and  the  vessel  started  the  10th  of  May,  and  ten  days  were 
allowed.  At  the  time  of  the  seizure  the  vessel  was  ready  to 
sail,  and  the  evidence  is  undisputed  that  they  sailed  as  soon 
as  practicable.  The  time  commenced  when  the  vessel  was 
seized,  and  not  when  the  work  of  unloading  commenced. 
As  to  the  amount  of  demurrage,  two  witnesses  testified  it  at 
$100  a  day.  The  difficulty  with  the  defendant  upon  this 
point  is,  that  the  evidence  which  it  is  claimed  conflicted  with 
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the  evidence  of  these  two  witnesses,  did  not  embrace  all  the 
items  which  constitute  demurrage,  and  it  does  not  appear 
that  if  the  other  items  had  been  included,  there  would  have 
been  any  discrepancy. 

Objection  is  made  to  four  items,  deducted  from  the  fi'eight 
on  the  rosin  taken  in  to  supply  the  place  of  the  flour,  the 
amount  of  such  freight,  less  these  charges,  having  been 
allowed  to  the  defendant  Wharfage  $19.50,  it  is  said,  was 
included  in  the  charge  for  demun*age.  I  infer  that  this  item 
was  for  wharfage  at  Brooklyn,  where  the  vessel  was  towed 
to  receive  the  rosin,  and  it  does  not  appear  that  it  was 
included  in  the  charge  for  demiurage.  The  stevedore's  bill, 
$97.20,  was  paid,  and  there  was  no  dispute  as  to  its  neces- 
sity, and  the  other  two  items  are  not  shown  to  be  impro^^er. 

I  have  also  examined  the  exceptions  in  rejecting  evidence 
in  two  instances,  and  they  were  not  well  taken. 

The  judgment  must  be  affirmed. 

All  concur,  except  Allen,  J.,  dissenting. 

Judgment  affirmed. 
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Henry  Beckwtth,  et  al.  CJonmiissioners,  etc.,  Appellants, 
V.  Harvet  Whalen,  Commissioner,  etc..  Respondent 


As  to  whether,  where  two  towns  are  divided  by  a  stream,  a  bridge  over 
which  would  connect  a  highway  existing  in  each  of  the  towns,  an 
implied  liability  upon  the  towns  to  erect  the  bridge  at  joint  expense  is 
created,  quaere. 

No  such  joint  liability  exists,  unless  there  is  at  the  time  a  lawful  highway 
in  each  town,  which  would  be  connected  by,  and  of  which  the  bridge 
would  form  a  part. 

The  mere  fact  that  a  highway  has  been  laid  out  is  not  sufficient ;  there 
must  be  an  existing  thoroughfare,  suitable  for  travel. 

In  1S58,  a  highway  was  laid  out  in  the  town  of  P.,  to  the  centre  of  I. 
creek»  which  divided  that  town  from  the  town  of  B.  Between  the  creek 
and  the  highland  was  a  marsh  200  feet  wide  which  was  a  portion  of 
the  year  covered  with  water,  and  was  impassable  for  teams.  No  work 
was  ever  done  on  the  portion  of  the  highway  passing  through  the 
marsh,  nor  was  it  ever  used  as  a  highway.    Borne  work  was  done  on 
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the  residue  of  the  higfhway,  as  laid  out.  In  an  action  by  the  authori- 
ties of  the  town  of  B.  to  compel  the  town  of  P.  to  pay  half  the  expense 
of  a  bridge,  constructed  over  the  creek  in  1869,  held,  that  the  highway 
in  the  town  of  P.  was  not  "  opened  and  worked  **  within  six  years  after 
1858,  within  the  meaning  of  the  statute  (1  R.  S.,  520,  $  99,  as  amended 
by  chap.  311,  Laws  of  1861),  and  therefore  it  had  ceased  to  be  a  high- 
way, for  any  purpose,  at  the  time  the  bridge  was  built ;  and  that  there 
being  no  lawful  highway  in  the  town  of  P.,  with  which  the  bridge  con- 
nected, that  town  was  not  liable. 

A  highway  cannot  be  said  to  be  opened  and  worked,  within  the  meaning 
of  said  statute,  unless  it  is  passable  for  public  travel  for  its  entire 
length. 

As  to  whether,  when  a  part  of  a  highway  is  opened  and  worked,  within 
six  years  after  it  is  laid  out,  so  as  to  be  passable  and  the  residue  is  not, 
the  whole  road  ceases  to  be  a  highway,  or  whether  that  part  which  has 
been  opened  and  worked,  will  remain  a  highway,  qucpre. 
MarUe  v.  WhUney  (28  N.  Y.,  297 ;  Beckwtth  v.  Whcdm  (65  N.  Y.,  322) 
distinguished. 

(Argued  June  12, 1877 ;  decided  September  18, 1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  denying  a  motion  for  a  new  trial  and  direct- 
ing judgment  on  a  nonsuit.    (Reported  below,  9  Hun,  408.) 

The  case,  upon  a  former  appeal,  is  reported  in  65  N.  Y., 
822. 

This  action  was  brought  by  plaintiffs  as  commissioners  of 
highways  of  the  town  of  Brighton,  in  the  county  of  Monroe, 
to  recover  of  the  defendant,  as  commissioner  of  highways  of 
the  town  of  Penfield,  in  the  same  county,  one-half  of  the 
expense  of  building  a  bridge  across  Irondequoit  creek,  which 
separates  the  two  towns. 

The  commissioners  of  Penfield  refused  to  unite  in  erecting 
the  bridge  across  said  stream,  or  to  contribute  to  the  expense 
or  recognize  any  liability  of  his  town  to  aid  in  the  construc- 
tion of  a  bridge  across  said  stream.  The  plaintiffs  had  taken 
all  the  steps  required  to  be  taken  by  chapter  225  of  the  Laws 
of  1841,  as  amended  by  chapter  383  of  the  Laws  of  1857, 
in  order  to  compel  the  town  ot  Penfield  to  pay  its  propor- 
tion of  the  cost  of  erecting  the  bridge,  if  it  was  legally  liabl^ 
to  contribute  to  pay  the  expense  thereof! 
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In  1858,  a  highway  was  duly  laid  out  by  the  commission- 
ers of  the  town  of  Penfield,  from  a  highway  in  said  town, 
known  as  the  old  Dugway  road,  to  the  center  of  Irondequoit 
creek.  Part  of  this  road  was  opened  and  worked,  but  for  a 
distance  of  200  feet,  easterly  from  the  creek,  the  road  as  laid 
out  ran  over  a  marsh,  which  is  overflowed  to  the  depth  of 
several  feet  in  high  water,  so  that  it  could  not  be  traveled 
over  by  teams  except  in  the  dryest  weather,  it  was  never 
used  as  a  highway,  and  it  did  not  appear  that  teams  ever  did 
or  could  pass  over  it.  No  work  was  ever  done  upon  this 
marsh.  It  was  proved  that  the  road  had  been  opened  and 
partially  worked  from  the  old  Dugway  road,  the  place  of  the 
conunencement  of  the  road  in  question,  to  the  eastern  mar- 
gin of  the  marsh  in  Penfield. 

In  1858,  a  road  was  laid  out  in  the  town  of  Brighton, 
extending  from  **  Cousins,"  so  called,  to  the  center  of  said 
creek,  at  the  terminus  of  the  above  mentioned  road  in  Pen- 
field.  This  road  ran  fur  a  part  of  the  distance  over  a  marsh. 
The  commissioners  of  highways,  at  the  time  of  building  the 
bridge  in  question,  or  soon  after,  constructed  trestle  work 
from  the  Brighton  end  of  the  bridge,  westerly  to  the  high- 
land over  which  the  road  was  laid  out,  thereby  enabling 
teams  to  pass  over  the  marshy  ground,  and  afibrded  a  passage 
for  the  water  of  the  creek  to  pass  through  in  high  water. 
When  the  commissioners  of  Brighton  built  the  bridge  across 
the  creek,  they  did  nothing  to  make  a  road  across  the  marsh 
on  the  Penfield  side  of  the  creek,  but  left  it  as  they  found  it 
and  as  it  hiul  been  for  many  years. 

At  the  close  of  the  evidence  the  defendant's  counsel 
moved  for  a  nonsuit  on  the  following  grounds,  amongst 
others,  to  wit :  First,  that  the  testimony  does  not  show  a 
highway  has  been  actually  opened  and  worked  and  traveled 
upon  the  road  surveyed ;  and,  second,  that  there  is  no 
evidence  of  a  complete  bridge.  The  motion  was  granted. 
Exceptions  were  ordered  to  be  heard  at  first  instance  at 
Xjeneral  Term. 

Further  facts  appear  in  the  opinion. 
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J.  C.  Cochranej  for  the  appellants.  It  was  not  material 
how  much  of  the  highway  had  been  worked,  a  dei^gn  to 
ipftintAin  it  being  shown.  {Marble  v.  Whitney ,  28  N.  Y., 
306;  1  E.  S.,  521,  §  99.) 

J.  H.  Martindale,  for  the  respondent  Plainti£&  were 
proi^erly  nonsuited.  (8  Barb.,  645;  27  id.,  551;  11  N.  Y., 
392;  59  id.,  319;  Mather  v.  Crawford,  36  Barb.,  564.) 
The  road  across  the  marsh  never  having  been  worked,  had 
ceased.  (Laws  1861,  chap.  311;  Christy  v.  Newton^  60 
Barb.,  337.) 

Chxtrch,  Ch.  J.  This  is  an  action  brought  upon  the 
authority  of  ^'  an  act  relating  to  the  joint  liability  of  com- 
missioners of  highways,''  passed  May  25,  1841,  as  amended 
by  act  chap.  383,  of  Laws  of  1857  (3  R  S.  at  large,  533, 
Edmunds  ed.),  to  compel  the  defendant  to  contribute  to  the 
ex{)ense  of  building  a  bridge  over  Irondequoit  creek  which 
separates  the  town  of  Brighton  fn>m  the  town  of  Penfield, 
in  the  county  of  Monroe. 

The  first  section  of  said  act  as  amended  declares  that 
when  two  or  more  towns  shall  be  liable  to  make  or  maintain 
any  bridge  or  bridges,  the  same  shall  be  built  and  main- 
tained  at  the  joint  expense  of  said  towns  without  reference 
to  town  lines.  Section  three  provides  the  mode  of  enforcing 
the  liability  against  the  defaulting  town,  by  the  town  which 
has  built  the  bridge.  No  question  was  made  upon  the  trial 
but  that  the  town  of  Brighton  had  built  a  bridge  and  had 
given  the  requisite  notice  provided  by  the  statute.  Th© 
question  raised  on  the  trial,  that  the  bridge  was  not  com* 
plete  in  not  extending  across  the  marsh  on  the  Penfield  side, 
is  not  material  in  the  view  I  take  of  the  case,  although  I  am 
inclined  to  concur  with  the  General  Term,  that  it  was  not 
necessaiy  for  the  town  of  Brighton  to  extend  the  bridge 
beyond  the  bank  of  the  creek. 

The  act  refeiTcd  to  is  only  applicable  to  to^vns  liable  to 
make  or  maintain  any  bridge  or  bridges,  but  it  is  silent  as  to 
SiCKBLS. — ^VoL.  XXV.        55 
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when  this  liability  exists.  The  Beviscd  Statutes  specifies, 
aniODg  other  duties  of  commissiouers  of  highways,  the  fol- 
lowing; 

To  give  directions  for  the  repairmg  of  the  roads  and 
bridges  within  their  respective  towns. 

To  cause  the  highways  and  the  bridges  which  are  or  may 
be  erected  over  streams  intersecting  highways  to  be  kept  in 
repair  (1  R.  S.,  501-2.) 

For  the  purposes  of  this  case,  we  shall  assume,  without 
deciding  it,  that,  collating  all  the  statutes  upon  the  subject, 
an  implied  liability  is  created  upon  towns  divided  by  a 
sti*eam,  where  a  bridge  would  connect  an  existing  highway 
in  the  respective  towns,  to  erect  at  jouit  expense  such  bridge, 
even  though  none  had  before  existed.  But  a  highway  in 
each  town  which  would  be  connected  by  a  bridge  must  pre- 
exist the  liability. 

It  is  conceded  by  the  appellant  that  there  is  no  liability 
on  the  part  of  the  defendant  or  the  town  of  Penfield  to  con- 
tribute to  the  expense  of  this  bridge,  miless  the  bridge  would 
constitute  a  portion  of  a  connecting  highway  leading  into  the 
town  of  Penfield,  and  the  question,  therefore,  is,  whether 
there  was,  at  the  time,  a  lawful  highway  in  the  town  of  Pen- 
field,  extending  to  Irondequoit  creek,  at  the  point  where  the 
bridge  was  built.  It  appeared  in  evidence  that,  in  1858,  a 
road  was  laid  out  by  the  authorities  of  the  town  of  Penfield 
from  a  poplar  tree  at  a  road  called  the  old  Dugway  road  to 
the  center  of  Irondequoit  creek,  at  the  place  where  the 
bridge  was  built,  a  distance  of  more  than  a  mile.  The  road 
descended  the  bank  to  a  raceway;  thence  skiiting  a  high 
sand  hill  or  "  sugar  loaf"  to  a  point  200  feet  from  the  ci^eek, 
between  which  and  the  creek  was  a  wet  mai-sh,  which  was,  a 
portion  of  the  year,  covered  with  water,  and  was  impassable 
for  teams. 

The  statute  (1  R.  S.,  520),  as  amended  by  chapter  311 
of  the  Laws  of  1861,  provides,  among  other  matters  not 
pertinent  here,  that  every  public  highway  laid  out,  or  there- 
after laid  out,  *'  that  shall  not  be  openM  and  worked  withia 
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six  years  from  the  time  of  its  being  so  laid  out,  shall  cease 
to  be  a  road  for  any  purpose  whatever."  This  road  was 
worked  to  some  extent  down  to  the  raceway,  and  the  race- 
way was  twice  bridged,  but  both  bridges  were  washed  away; 
the  chasm  through  the  sand-bank,  where  the  race  was  dug, 
growmg  wider  every  year  by  the  action  of  the  water.  Some 
work  was  also  done  on  the  sand-hill,  but  the  extent  of  it,  and 
what  it  accomplished  in  making  a  passable  road,  are  left  by 
the  evidence  somewhat  uncertain.  Some  of  the  witnesses 
describe  it  as  a  **  bridle-path."  But  it  was  imdisputed  that 
no  work  had  ever  been  done  in  the  200  feet  of  marsh,  nor 
was  that  part  of  it  ever  used  as  a  highway,  nor  does  it  appear 
that  a  team  ever  did,  or  could,  pass  from  the  creek  to  the 
poplar  tree,  over  the  line  of  this  road.  The  question  is, 
whether  this  laid-out  highway  was  ^* opened  and  worked" 
within  SIX  years  after  1858,  or  at  any  time  within  the  mean- 
ing of  the  statute.  It  seems  to  me  clearly  that  it  was  not. 
A  highway  cannot  be  said  to  be  opened  and  worked,  unless 
it  is  passable  for  its  entire  length.  It  must  be  opened  as  a 
highway  over  its  entire  route.  It  need  not  be  worked  in 
every  part,  but  it  must  be  worked  sufficiently  to  be  passable 
for  public  travel.  Any  other  construction  would  nullify  the 
statute.  Highways  are  for  public  use,  to  enable  the  public 
to  pass  and  repass  with  teams  and  vehicles,  such  as  are  ordi- 
narily used;  and  when  a  highway  laid  out  shall  I'cmain 
unopened  and  miworked  for  six  years,  the  statute  declares  that 
it  shall  cease  to  be  regarded  as  a  highway  for  any  purpose. 
The  requirement  to  open  and  work  a  highway,  implies  that 
it  must  be  made  passable  as  a  highway  for  public  tmvel.  It 
need  not  be  a  firat-class  road;  it  need  not  be  finished,  but  it 
must  be  sufficient  to  enable  the  public  to  pass  over  it. 

It  is  not  material  to  deteimiue  whether  the  road  is  to  be 
regalrded  as  an  entirety,  and  hence,  unless  opened  and 
worked  throughout,  that  the  whole  road  would  cease,  or 
whether  that  part  which  had  been  oi)ened  and  worked  would 
remain  a  highway.  On  the  200  feet  of  marsh  which  con- 
nects with  the  bridge,  no  work  was  ever  done,  and  this  ren« 
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dered  the  road  as  useless,  for  the  purposes  for  which  it  wa» 
intended,  as  if  the  marsh  extended  the  whole  length  of  the 
road. 

When  this  bridge  was  built,  in  1869,  there  was  no  lawful 
highway  with  which  it  connected,  and  hence  there  was  no 
liability  upon  the  town  or  the  defendant  to  contribute  towards 
the  expense  of  building  the  bridge.  There  are  no  authori- 
ties in  conflict  with  these  views.  In  Marble  v.  Whitney  (28 
N.  Y.,  297),  the  highway  had  been  opened  its  entire  length, 
and  worked  to  such  an  extent  that  it  was  used  by  the  public 
as  a  road.  It  may  have  been  rather  "  a  hard  road  to  travel," 
but  it  was  actually  traveled.  Here  was  no  highway  that  was 
or  could  be  traveled. 

When  this  case  was  before  the  Commission  of  Appeals^ 
the  facts  in  respect  to  the  condition  of  the  marsh  and  other 
portions  of  the  route  did  not  appear,  and  the  learned  Chief 
Commissioner,  in  delivering  the  opinion,  infen^  that, 
although  not  worked  in  eveiy  part,  it  might  be  fit  for  actual 
travel,  and  he  does  not  intimate  that  if  this  was  not  the  case, 
it  could  be  regarded  as  a  highway. 

Nor  do  I  think  that  the  lajdng  out  constitutes  a  highway 
BO  as  to  create  a  liability  to  bridge  a  stream;  there  must  be 
a  highway  in  fact — an  existing  thoroughfare  suitable  for 
travel.  Hence,  if  this  bridge  had  been  built  within  six  years 
of  the  laying  out,  no  liability  would  have  been  ci*eated. 
The  town  might  never  obtain  the  right  of  way,  or  open  and 
work  it,  and,  until  they  did  so,  they  would  incur  no  obliga- 
tion to  build  a  bridge.  It  is  an  actual,  and  not  a  contem- 
plated highway,  that  is  required.  I  infer  that  the  town  of 
Penfield,  after  two  ineffectual  eflbrts  to  bridge  the  i-ace,  in 
view  of  the  great  expense  in  opening  and  maintaining  the 
Toad,  concluded  to  abandon  it,  and  did  practically  abandon 
it,  and  never  did  open  and  work  it.  The  bridge,  which 
was  built  eleven  years  after  the  laying  out  of  the  highway, 
even  if  it  exists,  is  worthless  to  either  town,  if  the  ixmd  con- 
tinues as  described  in  the  evidence.  The  town  of  Brighton 
camiot  compel  Penfield  to  bridge  the  uiai*sh  or  the  race,  or 
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finish  the  highway  around  the  sand-hill,  and,  until  these  things 
are  done,  the  bridge  is  of  no  avail,  and  they  depend  upon  the 
voluntary  action  of  the  people  of  Penfield. 

The  judgment  must  be  affirmed. 

All  concur,  except  Allen  and  Milleb,  JJ.,  absent. 

Judgment  affirmed. 


SuTGEB    B.    Miller,    Jr.,    Appellant,    t;.    Hayilla 

WiNOHELL,  Bespoudent. 

One  P.  executed  to  defendant  a  mortgage  upon  certain  premises ;  defend- 
ant agreed,  by  parol,  to  pay  two  former  mortga^^  on  the  premises, 
and,  after  deducting  the  amount  thereof,  paid  to  P.  the  balance  secured 
by  his  mortgage.  P.  subsequently  sold  and  conveyed  the  premises  to 
plaintiff,  with  covenant  of  warranty,  subject  to  defendant's  mortgage. 
In  an  aoticn  to  compel  defendant  to  pay  and  cancel  of  record  the  prior 
mortgages,  or  to  have  the  amount  thereof  indorsed  upon  his  mortgage ; 
hddf  that  plaintiff  was  not  entitled  to  recover ;  that  he  could  not  recover 
ui>on  the  theory  that  defendant's  promise  was  made  for  his  benefit,  as, 
at  the  time  it  was  made,  he  had  no  relation  to  or  interest  in  the  lands  ; 
and  that  plaintiff's  deed  did  not  operate  as  an  assignment  to  him  of  P's 
interest  in  the  agreement. 

It  seefM^  that  upon  payment  of  the  prior  mortgages,  plaintiff  would  be 
entitled  to  be  subrogated  to  the  remedy  of  the  mortgagee,  and  could 
maintain  an  action  against  defendant  upon  the  agreement. 

(Argued  June  15, 1877 ;  decided  September  18,  1877.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  reveraing  a  judg- 
ment m  favor  of  plaintiff,  entered  upon  the  report  of  a  ref- 
eree, and  granting  a  new  trial. 

The  complaint  in  this  action  alleged,  in  substance,  and  the 
referee  found  that,  in  March,  1869,  one  Edward  H.  Parr, 
being  the  owner  of  certain  real  estate  in  Utica,  executed  a 
mortgage  thereon  to  defendant  for  $794 ;  that  defendant 
paid  and  advanced  thereon  $494,  and  agreed  verbally  to  pay 
two  prior  mortgages  upon  the  premises,  held  by  a  savings 
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bank,  amounting  to  $300  ;  that  in  October,  1869,  said  Parr 
conveyed  the  premises  to  plaintiff  by  warranty  deed,  subject 
to  defendant's  mortgages ;  that  defendant  did  not  pay,  and 
refused  to  pay,  the  prior  mortgages,  which  are  due. 

The  referee  directed  a  judgment  adjudging  that  defend- 
ant's mortgage  should  stand  as  security  only  for  the  $494, 
and  should  be  indorsed  down  to  that  sum.  Judgment  waa 
entered  accordingly. 

i?.  B.  Miller ^  Jr.,  for  the  appellant.  Plaintiff  was  enti-^ 
tied  to  maintain  this  action  and  was  the  proper  party  to 
bring  it.  (Code,  ^^  69,  111;  Colby  v.  Osgood^  29  Barb./ 
339;  Andreios  v.  Walcott^  16  id.,  21.)  The  court  below 
erred  in  holding  that  the  right  to  call  upon  defendant  to 
discharge  the  bank  mortgages  did  not  pass  to  plaintiff  with 
the  covenant  of  wanunty.  {Fosgate  v.  Heskemer  Hy.  Co.y 
12  N,  Y.,  580;  Mut.  Ins.  Oo.  v.  Benson,  5  Duer,  168.) 
Winchell's  agreement  with  Parr  to  pay  the  savings  bank 
mortgages  was  a  covenant  running  with  the  land.  {Andrews 
V.  WaJcott,  16  Barb.,  21;  Murray  v.  Jaques,  6  id.,  612;  1 
Smith's  L.  Cas.,  99,  136,  137;  Rawle  on  Covenants,  335; 
Norman  v.  Wells,  17  Wend.,  136.)  A  purchaser  who  takes 
title  under  a  deed,  which  states  that  the  title  is  subject  to  a 
prior  mortgage,  cannot  question  the  consideration  or  the 
validity  of  that  mortgage.  {Gh^aves  v.  Mumford,  26  Barb., 
94;  Sands  v.  Church,  6  N.  Y.,  347;  Fireman  v.  Auld,  44 
id.,  50;  Story's  Eq.  Jur.,  §§  848,  849;  Barnes  v.  MoU,  64 
N.  Y.,  397.) 

Joseph  Benedict,  for  the  respondent.  A  person  who- 
accepts  a  lien  uj^on  or  interest  in  the  equity  of  redemption 
of  mortgaged  premises  as  mortgagee  or  purchaser,  cannot 
avail  himself  of  usury  in  such  mortgage.  {Sands  v.  Churchy 
8  N.  Y.,  347;  RusseUy.  Pastor,  7  id.,  171-173;  10  Paige, 
595;  2  Den.,  595,  598;  Hartley  v.  Harrison,  24  N.  Y.,  170; 
6  id.,  347;  9  Paige,  145;  Freeman  v.  Aidd,  44  N.  Y.,  50; 
6  id.,  24  id.,  170.) 
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Andrews,  J.  The  consideratioii  of  the  promise  of  the 
defendant  to  pay  the  mortgages  held  by  the  savings  bank 
moved,  from  Parr,  who  was  then  the  owner  of  the  land. 
The  plaintiff  was  a  sti'angcr  to  the  consideration,  and  when 
the  promise  was  made  he  had  no  relation  to,  or  interest  in 
tfie  land.  His  title  was  acquired  several  months  thereafter 
by  deed  from  Parr,  with  warranty  subject  to  the  mortgage 
from  Parr  to  the  defendant.  The  plaintiff,  therefore,  cannot 
reecbver  upon  the  theory  that  the  pi'omise  of  the  defendant 
to  pay  the  savings-bank  moi-tgages  was  made  for  his  benefit, 
so  as  to  give  him  a  right  of  action. 

When  the  promise  was  made,  two  parties  only  were  inter- 
ested in  having  it  performed,  viz.,  Parr,  the  owner  of  the 
land  on  which  the  mortgages  were  a  Uen,  and  the  savings 
bank,  the  mortgagee.  The  bank  could  have  maintained  an 
action  to  enforce  the  defendant's  promise,  within  Laivrence 
V.  Fox  (20  N.  Y.,  268),  and  Burrr.  Beers  (24  id.,  178),  and 
this  right  of  action,  for  aught  that  appears,  still  exists.  Parr, 
upon  paying  the  mortgage  debt  to  the  bank,  would  have 
been  entitled  to  be  subrogated  to  the  right  of  the  bank  to 
enforce  the  defendant's  promise,  and,  perhaps,  before  pay- 
ment would  have  been  entitled  to  maintain  an  action  against 
the  defendant  on  his  default,  to  .recover  the  amomit  of  the 
savuigs  bank  moilgagcs  and  have  it  applied  to  satisfy  them, 
making  the  bank  a  party  to  the  action.  When  Parr  sold  the 
land  with  covenant  of  warranty  to  the  plaintiff,  he  still,  by 
reason  of  his  covenant,  had  an  interest  in  the  performance 
by  the  defendant  of  his  promise,  and  if  Parr  had  afterwards 
paid  the  mortgages,  he  could  have  enforced  the  defendant's 
promise  for  his  indemnity. 

The  plaintiff  claims  the  right  to  maintain  an  action  on  the 
agreement,  although  it  was  not  made  for  his  benefit,  and  he 
was  a  stranger  to  the  transaction,  out  of  which  it  grew,  on 
the  ground  that  his  conveyance  from  Parr  of  the  land  covered 
by  the  mortgages,  with  warranty,  operated  as  an  assignment 
of  Parr's  interest  in  the  agreement.  There  was  no  actual 
intention  to  assign  Parr's  interest  in  the  agreement  to  the 
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plaintiff.  The  plaintiff  had  no  knowledge  of  its  existence 
when  he  took  his  deed,  and  it  is  alleged  in  the  points  pre* 
sented  by  the  plaintiff  that  Parr  at  that  time  supposed  the 
mortgages  had  been  paid.  The  promise  of  the  defendant  to 
pay  the  bank  mortgages  was  oml  and  could  not  pass  by  con- 
veyance to  the  plaintiff  as  annexed  to  the  land,  assuming  that 
if  it  had  been  under  seal,  it  would  have  been  a  covenant  touch- 
ing or  affecting  the  land  so  as  to  have  passed  by  the  convey- 
ance, a  proposition,  which,  to  say  the  least,  is  very  doubtful. 
The  plaintiff,  so  far  as  appears,  i-elied  solely  upon  the 'cove- 
nant of  warranty  m  his  deed  for  the  protection  of  his  title. 
PaiT's  hiterest  in  the  contract  was  not  teiminated  by  his 
conveyance  of  the  land,  and  the  bank  as  we  have  said,  has 
still  a  right  to  enforce  it. 

We  see  no  ground  upon  which  the  plaintiff  can  claim  to 
be  assignee  of  the  defendant's  promise,  or  upon  which  he  can 
maintain  this  action.  If  he  now  pays  the  bank  mortgages 
he  will  be  entitled  to  be  subrogated  to  the  i^emcdy  of  the 
bank  against  the  defendant  upon  his  agreement.  But  he 
stands  here  claiming  to  recover  solely  as  assignee  of  Parr, 
by  virtue  of  his  deed,  and  to  this  the  answer  is  that  the  deed 
did  not  operate  as  an  assigmnent  of  the  defendant's  promise, 
and  no  other  assignment  is  claimed. 

The  order  of  the  General  Term  should  be  affirmed* 

All  concur,  except  Rapallo  and  Miller,  JJ.,  absent. 

Order  affirmed. 
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The  Trustees  of  Columbia  College  in  the  city  of  New 
York,  Appellants,  v.  Anna  M.  Lynch  et  al.,  Respondents. 

Adjoining  owners  of  land  in  a  city  may,  by  grant,  impose  mutual  and  cor- 
responding' restrictions  upon  the  lands  belonging  to  each,  to  secui^ 
uniformity  in  the  structure  and  position  of  buildings  ui.K)n  the  entii'e 
premises,  or  to  reserve  the  lands  for,  and  contine  their  use  to  certain 
purposes,  as  for  private  i*esidences. 
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The  mutuality  of  the  covenante  in  such  case  furnishes  a  good  consider- 
ation, and  the  agreement  itself  is  not  void,  as  in  restraint  of  trade, 
or  as  imposing  undue  restrictions  upon  the  use  of  property. 

Mutual  covenants  imposing  such  restrictions  in  perpetuity,  and  by  their 
terms  binding  the  heirs  and  assigns  of  the  respective  covenantors,  ara, 
in  effect,  grants  of  reciprocal  easements,  the  right  to  the  enjoyment  of 
'which  will  pass  as  appurtenant  to  the  premises,  in  respect  of  which 
they  were  created ;  and  in  equity  the  premises  are  charged  with  the 
observance  of  the  covenant  in  the  hands  of  all  subsequent  grantees 
taking  title  with  notice  of  its  existence. 

A  court  of  equity  has  juinsdiction  to  compel  the  observance  of  such  a 
covenant,  and  will  enforce  a  specific  performance,  in  the  absence  of  evi- 
dence that  there  has  been  any  change  in  the  character  of  the  locality 
i¥hich  has  rendered  it  inexx)edient  to  observe  the  covenant,  or  has  made 
a  disregard  of  it  indispensable  to  the  practical  and  profitable  use  and 
occupation  of  the  premises. 

As  to  whether  such  a  defense  could  avail,  qiuBre. 

Whether  or  not  such  a  covenant  is  one  running  with  the  lands,  binding 
the  grantees  and  subjecting  them  to  a  personal  liability  is  immaterial, 
as  affecting  the  jurisdiction  of  a  court  of  equity  or  the  right  of  the 
owners  of  one  of  the  parcels  of  land  to  relief  as  against  the  owner  of 
the  other,  upon  a  disturbance  of  the  easement. 

As  to  whether  one  of  the  covenantors,  after  he  has  parted  with  the  title 
to  his  lands,  can  maintain  an  action  to  enforce  observance  of  the  cove- 
nant, qucBre. 

It  seems,  that  the  owner  of  the  land  would  be  the  proper  party. 

The  question  of  damages  in  such  an  action  is  entirely  immaterial. 

The  distinction  between  the  binding  obligation  at  law  of  covenants  not 
running  with  the  land,  and  the  equitable  rights  recognized  and 
enforced  in  such  cases  pointed  out. 

(Argued  June  15,  1877 ;  decided  September  18, 1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment in  favor  of  defendant,  entei'ed  upon  a  decision  of  the 
court  on  trial  without  a  jury.  (Reported  below,  7  J.  AS., 
372.) 

This  action  was  brought  to  restrain  the  carrying  on  of 
business  in  ceilain  premises  situate  on  the  noilh-east  comer 
of  Fiftieth  street  and  Sixth  avenue  in  the  city  of  New  York, 
of  which  the  defendant  Lynch  was  owner,  and  the  other 
defendants  tenants,  upon  the  gi'ound  that  the  premises  were 
8lCK£LS. — ^VoL.  XXV,  56  . 
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subject  to  a  covenant  reserving  the  property  exclusively  for 
dwelling  houses. 

I^he  westerly  portion  of  the  block  in  question,  prior  to 
1860,  belonged  to  Joseph  D.  Beers,  from  whom  defendant 
Lynch  acquired  title,  and  the  portion  adjoining  on  the  east 
belonged  to  the  plaintiffs. 

On  the  25th  day  of  July,  1859,  an  agreement  was 
executed  by  the  pailies,  whereby  the  said  Beers,  in  consider- 
ation of  similar  reciprocal  covenants  therein  contained  on 
the  part  of  the  plaintiffs,  did  for  himself,  his  heirs  and  assigns, 
in  respect  to  the  lands  which  he  then  owned,  covenant  and 
agree  to  and  with  the  plaintiffs,  their  successors  and  assigns, 
that  his  lands  above  mentioned,  and  every  part  thereof, 
should  be  subject  to  the  following  covenants,  among  others, 
namely:  That  the  said  Beers,  his  heira  or  assigns,  his  or  their 
tenants,  and  othei's  occupying  his  lands,  above  described,  or 
any  part  thereof,  should  not  permit,  grant,  erect,  establish 
or  caiTy  on  in  any  manner  on  any  pait  of  said  lands 
any  stable,  school-house,  engine-house  or  manufactory,  or 
business  whatsoever ;  or  erect  or  build,  or  commence  to 
erect  or  build,  any  building  or  edifice,  with  intent  to  use 
the  same,  or  any  part  thereof,  for  any  of  the  purposes 
aforesaid. 

And  it  was  mutually  covenanted  and  agreed  between  the 
parties,  that  the  grants,  covenants  and  agreements  therein 
contained  should  not  only  be  binding  uix)n  the  parties,  their 
heira  and  successors,  but  that  the  same  should  be  binding 
upon  all  persons  who  might  thei*eby  become  interested  in  the 
lands,  or  any  part  or  parts  thereof,  as  owners,  4'enants  or 
occupants,  or  otherwise  claiming  under  or  thi'ough  the  said 
Beers,  or  as  lessees  of  the  plaintiffs,  or  as  assignees,  under  ten- 
ants, occupants  or  otherwise  mider  such  lessees,  and  might 
be  enforced  by  or  against  any  of  such  persons  as  occasion 
might  requii*e. 

The  agreement  was  duly  i*ecorded,  and  the  defendant 
Lynch  took  her  lot  expressly  subject  to  the  conditions  and 
restrictions  of  the  agreement  of  Beers  and  the  plaintiffs. 
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Before  the  action  was  commenced,  the  defendant  Lynch 
erected  a  four-story  dwelling  house  upon  that  part  of  the 
premises  conveyed  to  her,  between  Sixth  avenue  and  a  line 
distant  twenty-two  feet  eastwardly  therefi'om,  and  lamning  to 
the  center  of  the  block,  lietween  Fiftieth  and  Fifty-fii'st  streets, 
of  the  full  width  thereof,  fronting  on  and  entered  by  a  high 
stoop  from  Fiftieth  sti-eet,  and  in  width  on  Sixth  avenue 
sixty-four  feet.  On  the  basement  story,  in  front,  by  the  side 
of  the  stoop,  and  on  the  side  opening  on  Sixth  avenue,  were 
two  French  windows,  and  one  on  Fiftieth  street,  which  were 
used  as  entrance  doors  to  the  basement. 

Yates,  one  of  the  defendants,  occupied  a  portion  of  the 
basement  of  said  building  as  a  dwelling  for  himself  and  fam- 
ily, having  ia  one  room  thereof  a  real  estate  office,  and  using 
it  for  that  business,  with  a  business  sign;  and  the  defendants,. 
William  A.  Blaisdell  and  Harrison  A.  Blaisdell,  occupied  a 
room  in  said  office  for  receiving  orders  for  painting,  to  be 
done  by  them,  with  a  business  sign. 

The  court  found  these  facts,  and  also  that  the  opposite 
side  of  Sixth  avenue,  between  Fiftieth  and  Fifty-first  streets, 
is  entirely  occupied  by  the  Broadway  Railroad  stables;  that 
there  is  a  groceiy  store  on  the  southeast  comer  and  a  liquor 
8toi*e  on  the  southwest  comer  of  Sixth  avenue  and  Fiftieth 
street;  and  that  Sixth  avenue,  in  that  vicinity,  is  occupied 
as  a  business  street. 

As  conclusions  of  law,  the  court  found: 

*'  1.  That  there  was  no  privity  of  estate  between  the  plam- 
tiSk  and  Beers. 

'^2.  That  the  covenant  sought  to  be  enforced  in  this  action 
docs  not  nm  with  the  land. 

''  3.  That  the  defendants'  land  fs  not  bound  by  the  covenant 
sought  to  be  enforced  in  this  action. 

•*4.  That  the  restrictions  imposed  by  the  agreement 
between  the  plaintifis  and  Beers  did  not  mutual l|yr  and 
reciprocally  bind  the  plaintifis  and  their  assigns  and  Beers 
and  his  assigns. 

'*  5.  That  the  covenant  against  carrying  on  any  business  is 
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one  liable  to  conflict  with  the  public  welfai*e,  and  retards  the 
iidvancement  of  the  community." 

And  directed  judgment  dismissing  the  complaint. 

Judgment  was  entered  accordingly. 

S.  P.  Nash^  for  the  ap]:>ellants.  Plaintiffs  were  qvasi 
trustees  for  all  the  occupants  of  the  land  under  them.  {Peek 
V.  Matthews^  L.  R.  [3  Eq.],  515.)  The  agreement  between 
Beers  and  plaintiffs  was  valid  in  law.  {Catty.  Tourle,  L.  R. 
4  Ch.,  654,  658.)  The  covenant  between  plaintiffs  and  Beers 
was  one  running  with  the  land.  {Brown  v.  Pertz^  1  Abb. 
Ct.  App,  Dec,  227;  Whitney  v.  Un.  li.  Co.,  11  Gray,  359; 
Parker  v.  Nightingale,  6  Ak.,  341;  Van  Rensselaer  v.  Read, 
26  N.  Y.,  558,  579.)  In  equity  the  question  whether  cove- 
nants run  with  the  land  or  not  is  of  no  importance,  the 
important  question  1$  whether  the  purchaser  bought  subject 
to  them,  so  that  his  abiding  by  them  formed  an  element  of 
the  consideration.  {CaU  v.  Tourle,  L.  R.  4  Ch.  App., 
654;   Tiilk  v.  Moxhay,  1  Ph.,  774;    Wilson  v.  Hart,  L.  R. 

1  Ch.,  463;  De  Mattos  v.  GAs(m,  4  De  G.  A  J.,  276; 
Barroio  v.  Richard,  8  Paige,  351;   TallmadgeY.  E,  R.  Bk., 

2  Ducr,  614;  26  N.  Y.,  105;  Gibert  v.  Peteler,  38  Barb., 
488;  38  N.  Y.,  165;  Perkins  v.  Coddington,  Rob.,  647; 
At.  Dock  Co.  V.  Leavitt,  50  Barb.,  135;  Washb.  on  Ease- 
ments. [3d  Ed.],  97, 106;  Whitman  v.  G^sm,  9  Sim.,  196). 

Samuel  Hand,  for  the  respondents.  The  agreement 
between  plaintiffs  and  Beers  does  not  show  a  sufficient  con- 
sideration. {Mitchell  y.  Reynolds,  1  P.  W.,  181;  Ross  v. 
Sadgheer,  21  Wend.,  167.)  To  sustain  the  agreement  it 
must  api>ear  from  the  special  circumstances  that  it  was  rea- 
sonable and  useful.  {Prince  v.  Futter,  8  Mass.,  223;  Chap-^ 
pelly.  Brockway,  21  Wend.,  161;  Gale  v.  Reed,  8  East, 
86;  Young  v.  Simmins,  1  Tyr.,  226;  Wallis  v.  Day,  2  M. 
&  W.,  273;  Pilkington  v.  Scott,  15  id.,  657.)  The  agree- 
ment was  void  for  want  of  privity  of  estate  between  the  par- 
ties.    (Bing.,  418;  Taylor  y.  Owen,  2  Blackf.,  301;  Plymoth 
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V.  Carver^  16  Pick.,  183;  Parish  v.  Whitney^  3  Gray,  516; 
Dolph  V.  WhUe,  12  N.  Y.,  296;  1  Smith's  Lead.  Cas.  [Phil, 
ed.  of  1866],  212;  Van  Rensselaer  v.  Smit/iy  27  Barb.,  104, 
148.)  The  covenant  did  not  run  with  the  land,  and  plaintiffs 
have  no  remedy  at  law  against  defendants.  {Duke  of  Bed- 
fordv.  British  Museum,  2  My.  &  K.,  552,  571,  572;  Gallatin 
V.  (hnerUal  Bk.,  16  How.,  253). 

Allen,  J.  It  was  competent  for  the  plaintifis  and  Mr. 
Beers,  from  the  latter  of  whom  the  defendants  derive  title, 
while  they  wei'e  the  owners  of  adjoining  ti'acts  or  parcels  of 
land  in  the  city  of  New  York,  by  mutual  covenants  to  regu- 
late the  use  and  enjoyment  of  their  respective  propeities, 
with  a  view  to  the  permanent  benefit  and  the  advancement 
in  value  of  each.  The  mutual  and  reciprocal  covenants  of 
the  contracting  parties  constituted  a  good  considemtion  for 
the  covenants  and  agreements  of  both.  All  that  is  required^ 
when  the  undertaking  of  one  of  two  contracting  parties  gives 
the  consideration  for  the  undeiiiakiug  of  the  other,  is  that 
there  should  be  mutuality;  covenants  or  undeitakuigs  by 
each,  that  each  should  come  under  some  obligation,  or  release 
some  right  to  the  other;  but  a  perfect  reciprocity  in  the 
undertakings,  or  equahty  in  the  obligations  assumed  or  rights 
released,  is  not  involved  in  or  essential  to  the  sufficiency  of 
the  considerations.  Equality  \&  not  of  the  essence  of  mutu- 
ality. It  suffices  that  some  promise  or  covenant  has  been 
made,  or  some  right  given  up;  and  the  adequacy  of  the  same, 
as  a  consideration  to  support  the  u^deilaking  of  the  other 
party,  in  the  absence  of  fraud,  is  for  thie  paHies  to  determine. 
A  covenant  is  well  supported  in  law  and  in  equity  by  any 
consideration,  however  slight.  In  this  case,  it  is  not  material 
to  inquii'e  whether  the  covenant  of  the  plaintiffs  is,  as  viewed 
from  our  standpoint,  the  perfect  equivalent  of  that  of  Mr. 
Beers.  It  was  accepted  by  the  latter  as  a  sufficient  considcm- 
tion  for  the  covenant  made  by  him,  and  there  is  no  evidence 
before  us  to  impeach  the  agreeenient  as  one  not  fairly  and 
honestly  made. 
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The  agreement  itself  is  not  void,  as  in  restraint  of  trade  or 
as  imposing  undue  restrictions  upon  the  use  of  property. 
Covenants,  conditions  and  reservations,  imposing  like  I'estric- 
tions  upon  urban  property,  for  the  benefit  of  adjacent  lands, 
having  respect  t0  light,  air,  ornamentation,  or  the  exclusion 
of  occupations  which  would  render  the  entire  profjerty  unsuit- 
able for  the  pur})oses  to  which  it  could  be  most  advantage- 
ously devoted,  have  been  sustained,  and  have  never  been 
regarded  as  impolitic.  They  have  been  enforced  at  law  and 
in  equity  without  question.  The  restrictions  are  deemed 
wise  by  the  o^vners,  who  alone  are  interested,  and  they  I'est 
upon  and  withdraw  from  general  and  unrestricted  use  but 
a  small  poilion  of  temtory  within  the  corporate  limits  of 
any  city  or  municipality,  and  neither  public  or  private  inter- 
est can  suffer.  It  is  not  alleged  in  the  answer,  nor  was  it 
proved  upon  the  hearing,  that  there  has  been  any  change  in 
the  character  of  the  locality,  the  sun'oundmgs  of  the  prem- 
ises, or  the  occupation  of  contiguous  pro^>eily,  or  the  busi- 
ness of  the  vicinage,  wnich  has  rendered  it  inexpedient  to 
obseiTe  the  covenant,  or  made  a  disregard  of  it  indis[)ensable  to 
the  practical  and  profitable  use  and  occupation  of  the  prem- 
ises, so  that  it  might  be  inequitable  to  compel  a  specific  i)er- 
foimance  of  the  agi*eement  If  such  a  defense  could  avail, 
it  has  not  been  inteq)osed,  so  that  the  facts  found  by  the 
learned  trial  judge,  in  respect  of  the  chaiticter  of  the  build- 
ings, and  the  business  carried  on  at  this  time  in  the  Sixth 
avenue,  are  immaterial  and  cannot  affect  the  result. 

The  purpose  and  intent  of  the  pailies  to  the  agreement  is 
apparent  from  its  terms  preceded  by  the  i-ecital.  The  agree- 
ment recites  the  ownei'ship  by  the  i'esi>ective  parties  of  adja- 
cent premises  particularly  described,  and  these  constitute  the 
subject-matter  of  the  mutual  covenants.  There  was  no  priv- 
ity of  estate,  or  community  of  interest  between  the  paities, 
but  each  could,  by  grant,  create  an  easement  in  his  own  lands 
for  the  benefit  of  the  lands  owned  by  the  other,  and  the  pur- 
pose of  the  agreement  was  to  create  mutual  easements,  nega- 
tive in  their  character,  for  the  benefit  of  the  lands  of  each. 
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It  was  the  design  to  impose  mutual  and  coiTesponding 
restrictions  upon  the  premises  belonging  to  each,  and  thus 
to  secure  a  uniformity  in  the  structure  and  position  of  build- 
ings upon  the  entire  premises,  and  to  reserve  the  lots  for, 
and  confine  their  use  to,  first-class  dwellings,  to  the  exclusion 
of  trades  and  all  business,  and  all  structures  which  would 
derogate  from  their  value  for  private  residences.  The  pur- 
pose clearly  disclosed  wai»,  by  the  restrictions  mutually 
imposed  by  the  ownera  respectively  upon  the  use  of  their 
several  propeilies,  to  make  the  lots  more  av^lable  and  desu*- 
able  as  sites  for  residences,  and  the  agreement  professes  to, 
and  does  in  terms,  impose,  for  the  common  benefit,  the 
restrictions  in  perpetuity,  and  to  bind  the  heii*s  and  assigns 
of  the  respective  covenantors.  This  should  be  construed  as 
a  grant  by  each  to  the  other  in  fee  of  a  negative  easement 
in  the  lauds  owned  by  the  covenantors.  An  easement  in 
favor  of,  and  for  the  benefit  of  lands  owned  by  thu'd  per- 
sons, can  be  created  by  grant,  and  a  covenant  by  the  owner, 
uix)n  a  good  consideration,  to  use,  or  to  refrain  from  using, 
his  premises  m  a  particular  manner,  for  the  benefit  of  prem- 
ises owned  by  the  covenantor,  is,  in  effect,  the  grant  of  an 
easement,  and  the  right  to  the  enjoyment  of  it  will  pass  as 
appurtenant  to  the  premises  in  respect  of  which  it  was  cre- 
ated. Eeciprocal  easements  of  this  character  may  be  created 
upon  the  division  and  conveyances  in  sevei*alty  to  different 
grantees  of  an  entire  tract,  and  they  may  be  ci'eated  by  a 
reservation  in  a  conveyance,  by  a  condition  annexed  to  a 
grant,  or  by  a  covenant,  and  even  a  jmrol  agreement  of  the 
grantees.  {Curtiss  v.  AyravH,  47  N.  Y.,  73;  Tallmadge  v. 
East  Iliver  Bank,  26  id.,  105;  Gibert  v.  Petelei\  38  Barb., 
488,  affirmed;  38  N.  Y.,  165.)  The  right  sought  to  be 
enforced  here  is  an  easement,  or,  as  it  is  sometimes  called, 
an  amenity,  and  consists  in  restraining  the  owner  from  doing 
that  with,  and  upon,  his  property  which,  but  for  the  gi'ant 
or  covenant,  ho  might  lawfully  have  done,  and  hence  is  called 
a  negative  easement,  as  distinguished  from  that  class  of  ease- 
ments which  compels  the  owner  to  suffer  something  to  be 
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done  upon  his  property  by  another.  (Wash,  on  Easements, 
5.)  Easements  of  all  kinds  may  be  created  and  exist  in 
fiftvor  of  any  third  person,  UTespective  of  any  privity  of  estate 
or  community  of  intei-est  between  the  parties;  and,  in  this 
respect,  there  is  no  distinction  between  negutiye  easements 
and  those  rights  that  are  more  generally  known  as  easements 
as  a  way,  etc. 

A  covenant  by  the  owner  with  A.  B.  his  heirs  and  assigns, 
that  it  should  be  lawful  for  them  at  all  times  afterwards  to 
have  and  to  use  a  way  by  and  through  a  close,  etc.,  was 
held  to  be  an  actual  grant  of  a  way  and  not  a  covenant  only 
for  the  enjoyment  of  such  right  (Holms  v.  Seller,  3  Lev., 
305;  Gibert  y.  Pettier,  supixi]  Wash,  on  Easements,  22,  28, 
and  cases  cited  m  note  1.)  A  negative  easement,  by  which 
the  owner  of  lands  is  restricled  in  their  use,  can  only  be  crea> 
ted  by  covenant  in  favor  of  other*  lands  not  owned  by  the 
giuntor  and  covenantor.  The  covenant  made  by  Beei-s  was 
valid  and  binding  upon  him,  and  had  he  retained  the  owner- 
ship of  the  pi'emises,  it  would  have  been  specially  enforced 
by  a  court  of  equity.  Upon  a  disturbance  of  the  easement 
by  him,  it  was  capable  of  being  enforced  by  the  appropriate 
I'emedies  at  law  or  in  equity  at  the  suit  of  the  owner  of  the 
dominant  tenement,  at  the  time  of  the  violation  of  the  cove- 
nant. The  plaintiffs  appear  to  retain  the  ownership  of  the 
premises  to  which  the  easement  is  appurtenant,  and  there- 
fore  this  action  is  pi'operly  brought  by  them.  Equity  has 
jurisdiction  to  compel  the  observance  of  covenants  made  for 
the  mutual  benefit  and  protection  of  all  the  owners  of  lands, 
by  those  owning  difTerent  parcels  of  the  lands,  and  to  secure 
to  those  entitled  the  enjoyment  of  easements  or  servitudes 
annexed  by  grant,  covenant,  or  otherwise  to  private  estates. 
(2d  Story  Eq.  Jur.,  926a,  927;  Barrow  v.  Richard,  8 
Paige,  351.) 

It  is  strenuously  urged,  in  behalf  of  the  defendants  and 
I'espondents,  that  there  was  no  privity  of  estate  between  the 
mutual  covenantors  and  covenantees,  in  i*espect  of  the  prem- 
ises owned  by  them  respectively,  and  which  were  the  subjects 
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of  the  covonant«^  and  agreements,  and  that  the  covenants  did 
not  therefore  rnn  with  the  lands,  binding  the  grantees,  and 
subjecting  them  to  a  i>ersonjil  liability  thereon.  This  may  lie 
conceded  for  all  the  purposes  of  this  action.  It  is  of  no 
importuuce  whether  an  action  at  law  could  be  maintained 
against  the  grantees  of  Beers,  as  upon  a  covenant  running  with 
the  land  and  binding  them.  Whether  it  was  a  covenant  run- 
ning with  the  land  or  a  colIatenU  covenant,  or  a  covenant  in 
gross,  or  whether  an  action  at  law  could  be  sustained  upon 
it,  19  not  material  as  affecting  the  jurisdiction  of  a  court  of 
equity,  or  the  right  of  the  owners  of  the  dominant  tenement 
to  relief  upon  a  disturbance  of  the  easements. 

The  covenantor.  Beers,  bound  himself,  and  in  equity 
charged  the  pi'emises  with  the  observance  of  the  covenant, 
and  thus  impressed  this  easement  upon  the  lands  then  owned 
by  him  in  favor  of  the  lands  then  and  now  owned  by  the 
plaintifl^.  A  right,  in  respect  of  the  defendants'  lands,  and 
affecting  the  use  in  behalf  of  the  plaintiffs  and  their  lands, 
existed,  which,  while  Beers  continued  the  owner,  equity 
would  have  been  enforced,  and  this  right  was  a  right  in  per- 
petuity, going  with,  and  attaching  to,  the  lands  in  the  hands 
of  all  subsequent  grantees  taking  title,  with  notice  of  its 
existence.  An  owner  may  subject  his  lands  to  any  servi- 
tude, and  transmit  them  to  others  charged  with  the  same; 
and  one  taking  title  to  lands,  with  notice  of  any  equity 
attiiched  thereto,  or  any  outstanding  right  or  claim  affecting 
the  title  or  the  use  and  enjoyment  of  the  lands,  takes  subject 
to  such  equities,  and  such  right  or  claim,  and  stands,  in  the 
place  of  his  grantor,  bound  to  do  or  forbear  to  do  whatever 
he  would  have  seen  bound  to  do  or  forbear  to  do.  Lord 
CoTTENiiAM  uses  this  language:  ''If  an  equity  is  attached 
to  pro[)crty  by  the  owner,  no  one  purchasing,  with  notice 
of  thai  equity,  can  stand  in  a  different  situation  from  the 
party  from  whom  he  purchased."  {Talk  v.  Moxhay,  2  Phil., 
774.)  In  the  case  cited,  a  covenant  between  grantor  and 
grantee,  m  respect  to  the  use  of  the  gmnted  premises,  was 
enforced  against  subsequent  grantees  thereof,  with  notice. 
SicKBLs.— Vol.  XXV.       67 
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The  rule  is  of  universal  application,  as  stated  by  Lord  Cot- 
TENHAM.  ( Tallmadge  v.  E.  R.  Bank^  mpi^a;  Story's  Eq. 
Jur.,  §§  395,  397.)  Hero  each  successive  grantee,  from 
Bed's,  the  covenantor,  down  to  and  including  the  defendant 
Lynch,  the  present  owner,  not  only  had  notice  of  the  cove- 
iL*xnt,  and  all  equities  growing  out  of  the  same,  but  took 
their  title  in  tenns  subject  to  it,  and  impliedly  agi'eeing  to 
observe  it.  It  would  be  imreasonable  and  unconscientious 
to  hold  the  grantees  absolved  from  the  covenant  in  equity 
for  the  technical  reason  assigned,  that  it  did  not  run  with 
the  land,  so  &s  to  give  an  action  at  law.  A  distinguished 
judge  ans^vered  a  like  objection  in  a  similar  case  by  saying, 
in  substance,  that,  if  an  action  at  law  could  not  be  main- 
tained, that  was  an  additional  reason  for  entertaining  juris- 
diction in  equity  and  preventing  injustice.  The  action  can 
be  maintained  for  the  establishment  and  enforcement  of  a 
negative  easement  created  by  the  deed  of  the  original  propri- 
etor, affecting  the  use  of  the  premises  now  owned  and  occu- 
pied by  the  defendants,  of  which  they  had  notice,  and  subject 
to  which  they  took  title.  There  is  no  equity  or  reason  for 
niaking  a  servitude  of  the  character  of  that  claimed  by  the 
plaintifls  in*  the  lands  of  the  defendant,  an  exception  to  the 
general  rule  which  charges  lands  in  the  hands  of  a  purchaser 
with  notice  with  all  existing  equities,  etu^ements,  and  servi- 
tudes. The  nde  and  its  application  docs  not  depend  upon 
the  character  or  classification  of  the  equities  claimed,  but 
upon  the  position  and  equitable  obligation  of  the  pur- 
chaser. The  language  of  courts  and  of  judges  has  been 
very  imifonn  and  very  decided  upon  this  subject,  and  all 
agree  that  whoever  purchases  lands  upon  which  the  owner 
has  imposed  an  easement  of  any  kind,  or  created  a  charge 
which  would  be  enforced  in  equity  against  him,  takes  the 
title  subject  to  all  easements,  equities  and  charges  how- 
ever created,  of  which  he  has  notice.  {Parker  v.  Ififjlitin- 
gale,  6  Allen,  341;  Gatt  v.  Tourle.  L.  R.  4  Ch.  App., 
654;  Carter  v.  Williams,  18  W.  R.,  593,  before  V.  C. 
James;    Wolfe  v.  Frost,   4  Sandf.  Chy.  R.,  72;    Tiilk  v. 
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MoxJiay,  supra;  Whiting  v.  Umon  R.  Co.^  11  Gray,  359; 
Gibert  v.  Peteler,  supra]  Barrow  v.  Richardj  supra) 
Greene  v.  Creiffhton^  7  R.  I.,  1:  Branny  v.  Jones,  23  Barb., 
153.)  The  grantees  from  Beers  became  entitled  to  the  bene- 
fits of  the  corresponding  covenants  on  the  part  of  the  phiin- 
tifTs,  and  of  the  easement  in  their  lands,  and  in  the  pui'chiise 
had  recompense  for  any  diminution  in  the  value  of  their  own 
lands  by  reason  of  the  restrictions  upon  their  use.  Should  it 
appear  that  the  plaintiff  had  pai'ted  with  their  title,  it  might 
be  questionable  whether  they  could  maintain  the  action. 
The  right  exists  for  the  benefit  of  the  ownera  of  the  lands  for 
the  time  being,  and  it  may  be  waived  or  released  by  them, 
and  it  would  seem  they  would  be  the  proper  |)arties  to  bring 
the  action.  At  most,  the  plaintilFs  would  be  but  the  dry 
ti'ustees  of  the  covenant  for  the  benefit  of  their  gi'antees,  and 
in  equity  and  in  all  cases  under  the  present  system  of  pi*ac- 
tice,  the  real  party  in  interest  should  bring  the  action.  But 
the  plaintifls  right  of  action,  if  a  cause  of  action  exists,  does 
not  appear  to  have  been  questioned,  so  that  no  question  as  to 
parties  is  in  the  case.  The  cases  in  which  it  has  been  held 
that  an  action  at  law  will  not  lie,  upon  a  covenant  restricting 
the  use  of  the  lands  against  the  grantees  of  the  covenantor, 
when  there  was  no  privity  of  estate  between  the  covenantor 
and  covenantee,  do  not  aid  us  in  determining  whether  there 
may  not  be  relief  in  equity  for  a  violation  of  the  equitable  right 
resting  upon  and  growing  out  of  the  covenant  treated  as,  in 
substance,  a  gi'ant  and  the  consideration  upon  which  it  was 
made. 

The  author  of  the  American  note  to  Spencer's  Case  (1 
Smith's  Leading  Cases  [6th  Am.  Ed.],  167),  recognizes  the 
distinction  between  the  binding  obligation  at  law  of  cove- 
nants not  running  with  the  lands  and  the  equitable  rights 
recognized  and  enforced  in  equity  in  such  cases.  He  says, 
speaking  of  such  a  covenant:  <*  But  although  the  covenant, 
when  regarded  as  a  contract,  is  binding  only  between  the 
original  parties,  yet,  in  order  to  give  effect  to  their  intention, 
it  may  be  construed  by  equity  as  creating  an  incorporeal 
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heriditament  (in  the  form  of  an  easement)  out  of  the  mieon- 
veyed  estate,  and  rendering  it  appm*tenant  to  the  estate  con- 
veyed; and  when  this  is  the  case,  subsequent  assignees  will 
have  the  right  and  be  subject  to  the  obligations  which  the 
title  or  liability  to  such  an  easement  creates/' 

In  mils  V.  Miller  (3  Paige,  254),  and  Trugteea  of  Water- 
town  V.  Cowen  (4  lb.,  510),  and  Barrow  y,  Richard  (8  lb., 
351),  there  could  have  been  no  recovery  at  law,  or  actions 
on  the  covenants;  but  upon  the  deeds  and  instruments,  in 
writing,  under  seal,  it  was  held  that  easements  had  been 
granted  out  of  the  property  sought  to  be  charged,  which  had 
come  by  assignment  to  the  hands  of  the  defendants,  which 
were  intended  by  the  parties  to  be  appurtenant  to  lands 
owned  by  the  plaintiffs;  and  the  observance  of  the  casementti 
was  enforced. 

Barrow  y,  Richard^  although  differing  in  circumstances 
from  the  present  case,  was  decided  upon  the  ground  that  is 
controlling  here,  that  the  paities  intended  to  create  mutual 
easements  for  the  benefit  of  the  owners  of  the  whole  tnict, 
and  that  the  want  of  a  remedy  at  law  would  sustain,  rather 
than  defeat,  the  jurisdiction  of  equity,  and  that  the  covenant 
should  consequently  be  enforced  by  injunction  against  those 
who  held  the  land  to  which*  it  related.  The  lands  of  the 
defendants  are  equitably  chargeable  with  the  easement  crea- 
ted by  Beers,  and  the  objection  that  the  easement  is  not 
obligatory  upon  the  defendants  as  a  contract,  cannot  avail 
as  a  defense  to  a  suit  in  equity  to  restrain  the  defendants  by 
injunction  from  its  violation  and  a  destruction  of  the  ease- 
ment. 

There  is  no  waiver  of  the  covenant  and  consequent  surren- 
der of  the  easement,  alleged  in  the  answer,  proved  upon  the 
trial,  or  found  by  the  judge.  The  building  was  the  class  of 
buildings  peimitted  by  the  easement  and  suitable  for  occupa- 
tion as  a  private  residence.  It  was  not  specially  adapted  to 
any  other  use,  and  the  plaintiff  were  not  bound  to  foresee, 
before  its  completion,  that  it  could  or  would  be  applied  to 
any  purpose  prohibited  by  the  covenant.     So  far  as  appears 
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their  objection  was  seasonable.  The  plaintiffs  did  not  stand 
by  and  keep  silence  when  it  was  their  duty  to  speak,  and 
the  defendants  have  a  building  which  they  may  use  for  pur- 
poses contemplated  by  the  parties.  It  was  assumed  by  the 
judge  at  the  trial,  and  does  not  appear  to  have  been  ques- 
tioned that  the  businesses  carried  on  by  the  defendants 
Yates  and  Blaisdells,  wei-e  violations  of  the  covenants  and 
forbidden  by  it.  If  they  were  not,  that  was  a  proper  ques- 
tion to  be  litigated  upon  the  trial,  and  may  be  tried  upon 
the  new  trial  which  must  be  had.  Thei'e  is  nothing  in  the 
record  fi*om  which  we  can  determine,  that  if  permitted,  such 
businesses  will  not  defeat  the  object  and  pui'pose  of  the 
agreement  of  the  i)arties,  and  deprive  the  plaintiff  of  the 
substantial  benefit  of  the  covenant.  If  the  occu]^)ation  and 
use  of  the  premises  by  the  defendants  in  the  manner  I'epoi'ted 
by  the  judge  is  in  conti*avention  of  the  spirit,  as  well  as  the 
letter  of  the  covenant,  the  question  of  damages  is  wholly 
immaterial.  Upon  that  question  men  might  differ,  and  it 
might  be  thought  that  the  damages,  if  any,  were  so  trifling 
as  to  be  inappi'eciable,  but  the  pailics  had  the  right  to  deter- 
mine for  themselves  in  what  way  and  for  what  pm'poses 
their  lands  should  be  occupied  hi'espective  of  pecuniary 
gain  or  loss,  or  the  effect  on  the  market  value  of  the  lots. 
Doubtless  another  trial  will,  upon  other  facts,  present,  other^ 
questions,  and  there  may  be  objections  to  a  I'ecovery  not  dis- 
closed by  the  record,  but  upon  the  i^ecord  before  us  the 
judgment  must  be  reversed,  and  a  new  trial  granted. 

All  concur,  except  Rapallo  and  Milleb,  JJ.,  absent. 

Judgment  i-eversed 
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Mark  Lanioan  et  al.,  Appdlants,  v.  The  Mayor,  Alder- 
men  AND    COMMONAKrr   OF    THE  CiTY  OF  NeW   YoRK, 

BespoudeuL 

\rhere,  prior  to  fbe  paesage  of  the  act  of  1874  (cbap*  804,  Laws  of  1874), 
coDflolidating  the  city  and  county  govemments,  a  claim  against  the 
county  of  New  York  had  been  audited  and  allowed  by  the  board  of 
Bupenrisorsy  all  that  the  city  auditor  had  to  do,  in  reference  to  such 
claim,  was  to  examine  the  voucher,  |tnd  see  that  it  was  in  proper 
form ;  he  had  no  right  to  ravise  the  action  of  the  supervisors  and  re- 
adjust the  claim. 

Buch  a  claim  having  been  presented  to  the  auditor,  he  certified  to  the 
comptroller  that  he  had  ''examined,  revised,  allowed  and  settled**  the 
account  at  a  reduced  sum;  the  comptroller  rec^ved  and  filed  the 
voucher  in  his  department,  paid  most  of  the  sum  certified  to  by  the 
auditor,  and  without  objection  to  the  voucher,  offered  to  pay  the  balance. 
In  an  action  against  the  city  to  recover  the  balance  of  the  claim,  as 
audited  by  the  board  of  supervisoi-s,  hddf  that  the  certificate  of  the 
auditor  was,  in  effect,  a  statement  that  he  had  "examined  and  allowed** 
the  voucher  as  required  by  the  act  of  1873  (  chap.  S35,  Laws  of  1873), 
but  that  he  disapproved  of  the  amount ;  and  the  action  of  the  comptroller 
was,  in  effect,  an  approval  of  the  voucher  as  required  by  sidd  act ;  that 
the  action  of  the  auditor,  in  reducing  the  amount,  was  nugatory,  and 
in  the  absence  of  any  other  defense,  that  pliuntifb  were  entitled  to 
recover. 

After  the  audit  and  allowance  of  plalntifb'  clidm  by  the  board  of  super- 
visora,  a  receiver  of  plaintifb'  property,  appointed  in  supplementary  pro- 
ceedings, took  possession  of  the  voucher,  and  upon  refusal  oi  the  auditor 
to  examine  and  allow,  obtained  a  peremptoiT'  mandamus,  commanding 
him  to  do  so.  He  thereupon  made  the  exanunation,  allowance  and 
deduction  above  stated,  and  after  the  commencement  of  this  action 
made  a  return  to  the  writ,  stating  such  action  in  obedience  to  the  writ. 
Nothing  l\irther  was  done  in  the  mandamus  proceedings.  The  receiver 
received  from  the  comptroller  a  sufficient  sum  to  satisfy  the  judgment 
under  which  he  was  api)ointed,  and  expenses,  and  was  discharged.  It 
was  claimed  by  defendant  that  the  mandamus  pixMseedings  constituted 
an  adjudication,  that  only  the  sum  allowed  by  the  auditor  was  due  upon 
plaintiflb*  claim,  and  that  they  were  estopped  thereby.  Held,  untenable; 
that  there  was  no  adjudication,  and  the  action  of  the  auditor  was  not 
judicial,  and  neither  bound  the  receiver  nor  the  plaintiffs ;  also,  that 
upon  the  dischai^  of  the  receiver,  plaintiffs  became  i*e-invested  with 
their  property  and  were  entitled  to  recover  the  full  amount  oi  the  bal- 
ance of  their  claim  as  audited  by  the  supervisors. 

(Argued  June  18, 1877 ;  decided  September  18, 1877.) 
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Appeal  from  judgnieut  of  the  General  Term  of  the  Court 
of  Common  Pleaa,  in  and  for  the  city  and  county  of  New 
York,  affirming  a  judgment  in  favor  of  defendant,  entered 
upon  an  oinlcr  dismissing  plaintiffs'  complaint  on  trial. 

This  action  was  brought  to  i*ecover  a  balance  alleged  to 
be  due  on  an  account  against  the  county  of  New  York. 

On  the  16th  day  of  September,  1872,  the  board  of  super- 
visoi^  of  the  county  of  New  York  audited  and  allowed  a 
claim  presented  by  plaintiffi»'  at  the  sum  of  $10,035.  It  was 
admitted  by  the  pleadings  that  such  claim  was  a  county 
chai-ge,  and  that  the  said  final  audit  was  duly  certified  to  the 
comptroller  of  the  city  of  New  York  by  the  clerk  of  the 
board  of  supervisors. 

On  the  20th  of  April,  1874,  a  receiver,  who  had  been 
appointed  in  supplemental  proceedings  against  the  plaintiffs, 
commenced  proceedings  by  mandamus  against  the  auditor 
of  accounts  in  the  finance  department  of  the  city  of  New 
York,  to  compel  him  to  examine  and  allow  the  voucher  of* 
said  claim,  he  having  i*efused  so  to  do.  On  the  16th  of  May, 
1874,  a  peremptory  mandamus  was  issued  commanding  said 
auditor  to  examine  and  allow  the  voucher. 

The  only  action  taken  by  the  auditor  is  set  forth  in  the 
following  certificate; 

''May  12,  1874. 

**  I  certify  to  the  comptroller  this  account  of  Lanigan  and 
Adams,  which  I  have  examined,  audited,  revised,  allowed 
and  settled  at  the  sum  of  six  thousand  one  hundred  and 
twenty-four  doUai-s  ($6,124),"  etc. 

Thereuix)n  the  comptroller  received  the  voucher  and  certifi- 
cate, and  paid  to  the  receiver  the  amount  of  the  judgment 
and  costs  of  the  suit,  wherein  said  I'eceiver  was  appointed,  to 
wit,  $2,444.42,  and  subsequently  $2,757.58,  was  paid  to  the 
attorney  of  the  plaintiffs.  After  the  commencement  of  this 
action  the  auditor  made  a  return  to  the  writ  setting  forth 
that  he  had  examined  and  allowed  the  account  as  stated  in 
his  ceilificate. 

No  fuilher  proceedings  appear  to  have  been  taken. 
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Wttliam  If.  Townlej/y  for  the  appellants.  The  audit 
and  allowance  of  the  clahn  in  suit  by  the  board  of  super- 
visors was  a  judicial  determination,  and  final  and  conclusiye. 
(Siip7'8,  of  Oiion.  Co.  V.  Bngga,  2  Den.,  26-39;  People  v. 
Sujyi's.  of  Schen.  Oo.^  35  Barb.,  408;  People  v.  Suprs.  of 
Liv.  Co.,  26  id.,  118;  Peopk  v.  Start,  23  id.,  344;  People 
V.  Lavyreivce,  6  Hill,  244;  People  v.  Supra.,  9  Wend.,  508; 
Bttfy.  Knapp,  5  N.  Y.,  65;  2  Craiy's  Spec.  Proc.  [3d  ed.], 
58;  People  ex  rel  Brmon  v.  Gt^een,  2  T.  &  C,  18;  56  N.  Y., 
476;  Laws  1857,  chap.  590,  §  6;  Laws  1870,  chap.  190,  §  6.) 
Plaintiff's  offer  to  prove  the  practice  m  the  department  of 
finance  as  to  examining  and  allowing  vouchers  and  certify- 
ing to  the  same  was  proper.  {Eaton  v.  Pickersffill,  55  N. 
Y.,  315;  Ti'oup  v.  Haighty  Hopk«,  268.)  The  mandamus 
proceeding  in  this  case  was  not  an  action  and  there  conse- 
quently was  no  judgment.  {Pe/c^le  ex  reL  Lundey  v.  LewiSf 
28  How.  Pr.,  159.) 

J5.  J.  Dean,  for  the  respondent.  The  proceedings  by 
mandamus  constituted  an  executed  judgment  upon  the  3ub- 
ject  matter  of  this  action  and  a  bar  to  the  maintenance 
thei'eof.  {Brady  v.  Suprs.,  2  Sandf.,  460;  Huffy.  Jinapp, 
5  N.  Y.,  68;  Embury  v.  Connm*,  3  id.,  522;  M&'cun  v. 
People,  25  Wend.,  64;  Platner  v.  Best,  11  J.  R,  530;  20 
Howeirs  State- Trial,  530;  Ehle  v.  Bingham,  7  Barb.,  494; 
Young  v.  Rummell,  2  Hill,  478;  Gardner  v.  Buckbee,  3 
Cow.,  120;  Burt  v.  Steerdmrg,  4  id.,  559;  Wood  v.  Jackson, 
8  Wend.,  9;  Laun'ence  v.  Hunt,  10  id.,  81;  NtchoU  v. 
Masm,  21  id.,  339;  Baker  v.  Ravel,  13  Barb.,  152;  5 
Sandf.,  134;  Thomas  v.  Rumsey,  6  J.  R,  26;  12  Abb.  Pr., 
247.)  The  action  of  the  auditor  must  be  presumed  to  have 
been  proper  and  legal  and  the  account  cannot  be  reoi)ened 
and  his  action  examined  and  reviewed  in  this  action. 
{Plainer  v.  Best,  11  J.  B.,  530;  Suprs,  Onon.  Co,  v.  Briggs, 
2  Den.,  26;  2  Hill,  135.)  The  auditor  was  not  bound  to 
allow  plaintiff's  vouchers  at  the  sum  allowed  by  the  super- 
visors because  they  had  made  such  allowance.     (Laws  1870, 
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chap.  190,  §  6,  p.  482;  People  \.  Lawrence^  6  Hill,  244; 
People  V.  Stout,  23  Barb.,  354;   Chemung  Co.  Bk.  v.  Suprs., 

5  Den.,  20;  Morris  v.  People,  3  id.,  382.)  By  the  act  con- 
solidating the  city  and  county  of  New  York  liabilities 
enforcible  against  the  county  became  chargeable  against  the 
city.  (Laws  1874,  chap.  304,  p.  360;  Laws  1857,  chap. 
690,  §  6;  Laws  1870,  chap.  190,  §  6;  People  v.  Green,  2  T. 

6  C,  18.) 

Earl,  J.  It  is  admitted  by  the  pleadings  that  the  claim 
of  plaintiffs  wa^  duly  audited  and  allowed  by  the  board  of 
supervisors  of  the  county  of  New  York,  and  that  it  was  a 
county  charge.  There  is  no  allegation  in  the  answer  that 
such  audit  and  allowance  was  fmudulent  or  irregular,  or 
that  the  charge  was  excessive.  By  the  act  chapter  304  of  the 
laws  of  1874,  the  city  and  county  goveniments  were  consoli- 
dated, and  all  charges  against  the  county  were  made  charges 
against  the  city,  and  thus  the  city  became  liable  to  pay  the 
plaintiffs.  But  before  the  city  officers  could  i>ay ,  the  voucher 
for  the  claim  under  the  act,  chapter  335  of  the  laws  ot  1873, 
must  have  been  "examined  and  allowed  by  the  auditor, 
and  approved  by  tlie  comptroller."  Such  examination, 
allowance,  and  approval  ai*e  a  condition  precedent  to  any 
suit  against  the  city.  {People  ex  rel  Broivn  v.  Green,  2  N. 
Y.  Sup.  Ct.  R.  [T.  &  C],  18;  S.  C,  56  N.  Y.,  476;  People 
ex  rel.  Outwaier  v.  Green,  56  N.  Y.,  466.) 

It  being  conceded  that  this  claim  was  a  proper  charge 
against  the  county,  and  that  it  was  duly  audited  and  allowed 
by  the  board  of  supervisors,  there  was  nothing  for  the  city 
auditor  to  do  but  to  examine  the  voucher,  and  see  that  it 
was  in  proper  form.  He  had  no  right  to  revise  the  action 
of  the  supervisors,  and  re-adjust  the  claim.  If  he  found  the 
voucher  proper  and  regular,  it  was  his  duty  to  audit  and 
allow,  and  the  duty  of  the  comptroller  to  approve  and  draw 
his  warrant. 

It  is  entirely  clear  that  the  auditor  and  comptroller  were 
both  satisfied  with  the  voucher  for  plaintiff  claluu  The 
SicKBLs— Vol.  XXV.        58 
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auditor  examiued  and  allowed  the  voucher;  but  attempted  to 
cut  down  the  claim.  The  effect  of  his  certificate  to  the 
comptroller  is  that  he  found  the  voucher  all  right,  but  that 
he  disapproved  of  the  amount  allowed  by  the  supervisors. 
He  had  no  right  to  make  the  reduction,  and  his  action  in 
doing  so  can  have  no  effect.  That  the  comptroller  appi*oved 
of  the  voucher  is  conclusively  shown  by  the  tact,  that  he  took 
and  filed  the  voucher  in  his  department,  and  paid  nearly  the 
whole  sum  certified  by  the  auditor,  and  has  offei'ed  to  pay 
the  balance,  making  no  objection  whatever  to  the  voucher. 

The  plaintii&  should,  therefore,  have  recovered,  unless 
barred  by  the  only  defense  set  up  in  the  answer,  which  will 
now  be  considered.  After  plaintifl^'  claim  was  audited  and 
allowed  by  the  supervisors,  a  judgment  was  obtained  against 
them,  and  in  proceedings  supplementary  to  execution  under 
such  judgment,  a  receiver  of  their  property  was  appointed. 
Such  receiver  acted,  took  possession  of  the  voucher  for 
plaintiffs'  claim,  and,  upon  refusal  of  the  auditor  to  examine 
and  allow  the  voucher,  obtained  a  pei'emptory  writ  of  man- 
damus commanding  him  foithwith  to  examine  and  allow  it. 
He  made  the  examination  and  allowance,  and  the  reduction 
as  above  mentioned,  and,  long  after  the  commencement  of 
this  suit,  made  his  I'etum  to  the  coiu-t  stating  such  action  in 
obedience  to  the  writ,  and  nothing  more  was  done  in  the 
mandamus  proceedings.  These  proceedings  are  claimed  by 
the  defendants  to  constitute  an  adjudication  that  only  the 
sum  allowed  by  the  auditor  was  due  upon  plaintiffii'  claim, 
and  that  they  are  estopped  thereby.  But  there  was  no 
adjudication  and  no  judgment  whatever.  There  was  no 
judicial  action  except  the  order  that  the  writ  issue,  and 
that  writ  commanded  the  auditor  to  examine  and  allow  the 
the  voucher ;  not  to  examine  and  reduce  the  claim,  or  revise 
the  action  of  the  supervisoi's.  The  action  of  the  auditor  was 
not  judicial,  and  neither  bound  nor  estopped  the  receiver  or 
the  plaintiffs.  Hence  there  was  no  judicial  action  of  any 
kmd  reducing  plaintiffs'  claim. 

It  is  true  that  the  auditor  might  have  been  compelled  to 
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Iiave  made  a  different  retuiii  by  omittiug  therefrom  all  that 
I)ertamed  to  the  i*eduetion  of  the  claim.  The  receiver  had 
no  interest  to  compel  him  as  the  amount  he  desired  to  rea- 
lize to  pay  the  judgment  under  which  he  was  appointed,  and 
the  expeiijses  was  only  about  $2,400 ;  and  there  was  no  neces- 
sity to  compel  him,  so  long  as  it  appeared  clearly  that  ho 
had,  in  substance  and  efiect,  examined  and  allowed  the 
voucher. 

After  the  receiver  had  realized  the  sum  which  he  desired, 
he  was  discharged,  and  the  plaintifis  became  again  rein- 
vested with  their  property,  and  then  they  were  entitled  to 
recover  the  full  amount  of  the  balance  of  their  claim  ad 
audited  and  allowed  by  the  supervisors  deducting  a  payment 
subsequently  made  on  their  accoimt. 

It  is  quite  probable  the  plaintiff'  claim  is  exorbitant.  It 
may  be  dishonest  and  fraudulent,  but  the  law  must  be 
administered  in  all  cases.  There  is  no  power  in  the  city 
auditor,  or  in  the  courts,  upon  any  facts  which  appear  in  this 
case  to  revise  the  action  of  the  supervisors. 

The  complaint  was  therefore  improperly  dismissed,  and 
there  must  be  a  new  trial. 

The  judgment  must  be  reversed  and  new  trial  ordered. 

All  concur,  except  Bapallo,  J.,  absent. 

Judgment  reversed. 


John  C.  Ham,  Appellant,  v.  Thb  Matob,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Bespondent. 

The  department  of  pablic  inRtmction  of  the  city  of  New  York,  created 
under  and  by  the  act  of  1S71  (}  1,  chap.  574,  Laws  of  1871),  re-organiz- 
ing the  local  government  of  that  city,  although  formally  constituted  a 
part  of  the  city  government,  is  charged  with  the  performance  of  duties, 
not  local  or  corporate,  bat  relating  and  belonging  to  an  administrative 
bi*anch  of  the  State  government.  TThe  commissioners  of  said  depart- 
ment have  also  exclusive  authority  as  to  the  employment  and  control  of 
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sabordinates  and  servants.  The  city  corporation,  therefore,  is  not  liable 
for  neg^ligence  or  anskiUfulness  in  the  discharge  of  their  duty  on  the 
part  of  subordinates  or  servants  employed  by  the  conuniasioners. 

(Argned  June  18, 1877  }  decided  September  18, 1877.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  City  of  New  York,  setting  aside  a  verdict  in 
favor  of  plaintiff  and  granting  a  new  trial.  (Reported 
below,  5  J.  &  S.,  458.) 

This  action  was  brought  to  recover  damages  alleged  to 
have  been  sustained  by  plaintiff  in  consequence  of  the  negli- 
gence of  defendant's  employees  and  servants. 

The  complaint  alleged,  and  plaintiff's  evidence  tended  to 
show,  that  he  had  a  wareroom  or  repository  for  carriages 
and  harness  on  sale  in  the  city  of  New  York.  That  the 
department  of  public  instruction  occupied  the  upper  part 
of  the  building  for  a  normal  school,  the  same  having  been 
leased  by  the  board  of  education  prior  to  the  creation  of 
said  department ;  that  the  water-closets  connected  with  the 
school  were  defectively  constructed,  and  negligently  used, 
so  that  dirty  and  foul  water  therefrom  ran  down  into  plain- 
tiff's premises,  injuring  his  stock.  Defendant's  counsel,  on 
the  trial,  moved  to  dismiss  the  complaint,  on  the  ground, 
among  others,  that  defendant  was  not  liable  for  negligence  on 
the  part  of  the  department  of  public  instruction  or  its  agents. 
The  motion  was  denied,  and  said  counsel  duly  excepted. 

The  court  charged,  among  other  thuigs,  that  defendant 
was  liable  for  damages  resulting  from  the  negligence  of  the 
employes  of  said  department,  to  which  defendant's  counsel 
duly  excepted.  The  jury  rendered  a  verdict  for  the  plaintiff. 
Exceptions  were  ordered  to  be  heard,  at  first  instance,  at 
General  Term. 

Roger  H.  lyon^  for  the  appellant.  The  closets  were, 
at  the  time  of  the  injury  complained  of,  the  property  of  the 
respondent.  (Laws  1854,  chap.  101,  §  2;  subd.  11,  Const, 
art.  8,  §  3;  Laws  1869,  chap.  437;  Gilderakeoe  v.  Bd,  of 
Education,  17  Abb.  Pr.,  201,  211;  A.  &  A.  on  Corps.  [9th 
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ed.J,  §§  309,  659;  Laws  1871,  chap,  574;  Miller  v.  Mayor, 
e/c,  3  Hun,  35;  i\r.  J".  J3aL  Dock  Co.  v.  Mar/or,  etc.,  8  id., 
247;  Clancy  v.  Jlfe^.  jPeVe  2>ep^.,  1  Swu.,  224;  7  Abb. 
Pr.  [N.  S.J,  552;  Gardner  v.  Bd.  of  Health,  4  Sandf.,  153.) 
The  depailment  of  public  instruction  being  an  intcgi-al  part 
of  the  corporation  of  the  city  of  New  York  can  neither  sue 
nor  be  sued.  {Gilderaleeve  v.  Bd.  of  Education,  17  Abb. 
Pr.,  201;  Brady  v.  Su:pi^s.  ofN.  Y.,  10  Seld.,  260;  2  Sandf., 
460.)  The  coi-poration  of  the  city  of  New  York  succeeded  to 
all  the  propei*ty,  rights,  duties  and  obligations  of  the  board  of 
education,  including  the  leases  in  questionand  the  water  appar- 
atus. {Miller  v.  Mayor,  etc.,  3  Hun,  35.)  The  respondent 
was  guilty  of  negligence  in  peitnitting  the  water  apparatus  to 
be  used  in  a  defective  condition.  (2  Hill  on  Toils,  73; 
Bedell  Y.  L.  I.  B.  R.  Co.,  44  N.  Y.,  367-370;  Wolfkiely. 
Sixth  Ave.  R.  R.  Co.,  38  id.,  49;  Wooden  v.  Aiisten,  61 
Barb.,  49 ;  Penn.  R.  R.  Co.  v.  Bai^ett,  59  Penn.,  259 ; 
Bailey Y.  Mayor,  etc.,  3  Hill,  531;  DarlingtonY. Mayor,  etc., 
31  N.  Y.,  164,  198 ;  Martin  v.  Jlfaycw-,  etc.,  1  Hill,  545 ; 
LorUlardy.  Toion  of  Monroe,  UN.  Y.,  392;  Bk.  of  Conmu 
V.  Mayor,  etc.,  43  id.,  184;  Maximilian  v.  Mayoi*,  etc.,  62  id., 
167;  hn)inY.  Wood,  54  id.,  224;  EakinY. Brown,  1  E.  D.  S., 
36;  McCarthy  Y.  City  of  Syracuse,  46  N.,  194;  Roch.  W. 
Lead  Co.,  v.  City  of  Rochester*,  3  id.,  463;  Lloyd  v.  Mayor, 
etc.,  5  id.,  369;  DehnonicoY.  Mayor,  etc.,  1  Sandf.,  222;  Dono- 
hue  V.  Mayor,  etc.,  3  Daly,  65;  Barton  v.  CUy  of  Syracuse, 
36  N.  Y.  54;  Lacour  v.  Mayai',  etc.,  3  Duer,  406;  Corad, 
Tnistee  v.  Village  of  Ithaca,  16  N.  Y.,  161-168;  Storra  y. 
City  of  Utica,  17  id..  104 ;  Grant  v.  City  of  B^klyn,  41 
Barb.,  381;  Davenport  v.  Ruckman,  37  N.  Y.,  568  ;  Hume 
Y.  Mayoi',  etc.,  47  id.,  639  ;  Barton  v.  City  of  Syracuse,  36 
id.,  54;  McGinity  v.  Mayor,  etc.,  5  Duer,  674.) 

D.  J.  Dean,  for  the  respondent. 

Miller,  J.     The  liability  of  the  defendant  in  this  action 
rests  upon  the  principle  that  it  is  responsible  for  the  negli- 
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gent  act  of  its  servants,  under  the  doctrine  of  respondeat 
superior,  which  is  based  upon  the  right  of  the  employer  to 
select  his  servants,  to  discharge  them  if  careless,  unskillful 
or  incompetent,  and  to  direct  and  control  them  while  in  his 
employ.  This  rule  has  no  application  where  the  power 
i-efcrred  to  does  not  exist.  {Blake  v.  Fer^^,  5  N.  Y.,  48; 
Pack  V.  Mayoi\  etc.,  8  N.  Y.,  222;  Kelly  v.  The  Maym\  11 
N.  Y.,  432.)  In  the  last  two  cases  cited  it  was  held  that  a 
municipal  coqwration  was  not  liable  for  injuries  susUiined 
by  reason  of  the  negligence  of  workmen  employed  by  a 
contmctor  who  agreed  to  perform  the  work  in  conformity 
with  a  plan  referred  to  in  the  contract  and  at  a  stipulated 
price. 

The  application  of  the  rule  referred  to  in  this  case  depends 
upon  the  question  whether  the  power  to  discharge,  direct 
and  control,  existed  and  is  the  main  point  which  is  now  to 
be  deteraiined.  This  of  necessity  involves  an  inquiry  as  to 
the  relation  which  existed  between  the  defendant  and  the 
department  of  public  instruction,  which,  by  virtue  of  chapter 
574,  S.  L.  of  1871,  §  7,  was  created  a  branch  of  the  govern- 
ment of  the  city  of  New  York  "to  have  the  same  powers 
and  discharge  the  samo  duties  which  ai*e  now  vested  in  the 
board  of  education  in  said  city." 

The  latter  boaixl  was  a  corporation  authorized  to  hold 
property  for  educational  purposes,  and  was  vested  with  the 
management  of  the  schools,  and  control  over  the  school 
buildings.  (Chap.  386,  S.  L.  1851.)  Upon  a  report,  of 
the  amount  required  to  meet  necessary  expenses,  the  board 
of  supei-visors  were  required  to  raise  the  same.  (Id.  §  3.) 
It  could  also  sue  and  be  sued  as  an  independent  corporate 
body,  and  it  is  held,  in  some  of  the  reported  cases,  that  the 
city  was  not  liable  for  its  debts  nor  its  contracts  or  torts. 
{Tennj  v.  Mayor,  etc.,  8  Bosw.,  504;  Jh'eadivell  v.  Mayor, 
etc.,  1  Daly,  123.)  It  might  also  be  sued  and  a  i-ecoveiy 
had  upon  its  contract  {Gildersleeve  v.  The  Board  of  Edu- 
cation,  17  Abb.,  201;   Cordter  v.  The  Same,  63  N.  Y.,  365.) 

The  act  of  1871  does  not,  however,  declare  that  this 
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department  shall  possess  the  powei*s  and  privileges  of  a  cor- 
poration, but  it  evidently  was  the  apparent  intention  to 
make  its  officei'S  and  servants  to  a  great  extent,  independent 
of  the  coqjomtion,  and  not  liable  to  the  control  of  the  city 
government.  Whether  it  was  a  corporate  body  is  not 
material,  for  although  formally  constituted  a  department  of 
the  municipal  goveniment,  the  duties  which  it  wius  i-equired  to 
discharge  were  not  local  or  coiporate,  but  related  and 
belonged  to  an  im|X)i'tant  bi*anch  of  the  administrative 
department  of  the  State  government.  Although  the  com- 
missioners were  appointed  by  the  mayor,  they  were  vested 
with  full  ix)wer  and  authority  to  manage  and  control  the 
educational  iutei'ests  of  the  entii'e  municii^ality,  and  to 
appoint  all  subordinate  officera  and  employes  who  were 
sulyect  to  their  government  and  control  exclusively,  and 
were  their  servants  and  subordinates.  The  commissionei*s, 
in  the  dlschai'ge  of  their  fimctioiLs,  were  not  amena)>le  to  the 
corporation  in  any  I'espect,  and  those  who  were  in  their 
employ  as  servants  and  suboi-dinates  were  subject  to  the 
commissioners,  l>ound  to  obey  their  ordere  and  directions, 
and  the  defendant  had  no  authority  whatever  either  to 
employ,  manage,  control  and  direct  their  action,  or  to 
remove  or  discharge  them  for  unskillfulness  or  neglect  of 
duty.  Having  no  right  either  to  select  or  to  remove,  as 
ah'Ciidy  seen,  the  rule  of  respondeat  superior  could  not  well 
be  applied.  To  render  the  coqwration  liable  for  the  acts  of 
officei-s  or  agents,  they  must  necessaiily  have  been  its  agents 
and  servants,  selected  or  apix)inted,  and  liable  to  be  removed 
by,  and  i'esi)onsible  to  the  corporation  for  the  manner  in 
which  they  should  discharge  the  trust  reposed  in  them;  and 
even  when  represented  or  elected  by  the  corporation,  it  is 
only  when  the  duties  relate  to  the  exercise  of  corporate 
power,  and  is  for  the  benefit  of  the  corpomtion  that  they  aix) 
seiTauts  and  agents  within  the  maxim  referred  to.  If  only 
elected  or  appointed  in  accordance  with  the  mandates  of  the 
law  to  i)erforni  a  duty  which  is  neither  local  or  corporate, 
and  if  they  ai*e  indeixjudent  of  the  corpomtion  in  the  tenure 
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of  their  office,  and  the  mode  of  discharging  its  duties,  they 
are  not  servants  or  agents  of  the  corporation,  but  public  or 
State  officei's,  with  such  powers  and  duties  as  the  statute 
prescribes,  and  no  action  lies  against  the  corporation  for 
their  acts  or  neglicrence. 

These  rules,  which  are  stated  more  at  length  in  2  Dillon  on 
Coqjoration  (§  772),  as  the  result  of  the  decisions,  would 
preclude  the  plaintiff  from  any  recovery  in  this  action.  The 
question  has  also  been  the  subject  of  consideration  in  the 
recent  case  of  Maxmilian  v.  The  Mayor  (62  N.  Y.,  160), 
and  that  authority  is,  we  think,  decisive  as  to  the  plaintiff's 
claim.  The  action  in  that  case  was  brouo^ht  to  recover  dam- 
ages  for  the  negligent  killing  of  plaintiff's  intestate  by  an 
ambulance  wagon  driven  by  an  employe  of  the  commis- 
sioners of  public  charities  and  corrections,  and  it  was  held 
that  the  defendant  was  not  liable.  The  authorities  are  care- 
fully considered  in  the  opinion  of  Folqer,  J.,  and  it  is  laid 
down  that  when  the  act  of  the  officer  is  done  m  the  perform- 
ance of  a  duty  laid  by  the  law  upon  him,  and  not  by  the 
municipality,  the  latter  is  not  liable  for  his  negligence  therein. 
A  distinction  is  also  pointed  out  as  to  the  kind  of  duties 
imposed  upon  a  mmiicipal  corporation,  one  of  which  arises 
from  the  grant  of  special  power  in  the  exereise  of  which  the 
municiimlity  is  a  legal  individual,  and  the  other  arises  or  is 
implied  from  the  use  of  political  rights  under  the  general 
law,  in  the  exercise  of  which  it  is  as  a  sovereign.  And  it  is 
held  that  in  the  former  the  power  is  private,  and  used  for 
private  purposes,  and  the  latter  is  public  and  used  for  public 
purposes;  that  in  the  exereise  of  the  fonner,  and  under  the 
duty  which  the  acceptance  and  use  of  the  power  involves,  a 
municipality  is  like  a  private  corpomtion,  and  liable  for  a 
failure  to  use  its  power  well,  or  for  injury  caused  by  using 
it  badly.  But  when  the  duties  are  of  the  latter  class  they 
are  to  be  performed  by  officers  who,  though  appointed  by  the 
corporation  through  the  nomination  of  its  executive  agents, 
yet  they  are  the  officei's,  and  hence  the  servants  of  the  public 
at  large,  not  under  the  control  of  the  municipality,  and  the 
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cori)oration  is  not  responsible  for  the  acts  or  omissions  of 
subordinates  appointed  by  them. 

The  department  of  charities  and  corrections  sustained 
similar  relations  to  the  defendant  as  the  department  of  public 
instiTiction,  and  the  driver  of  the  ambulance  occupies  the 
same  position  as  the  subordinates  of  the  commissioners  whoae- 
alleged  negligence  caused  the  injury  for  which  a  recovery 
was  sought,  and  the  same  principle  is  applicable.  The  case 
last  cited  is  directly  in  point,  and  without,  therefore,  oonsider* 
ing  other  questions,  which  are  i-aised,  it  is  apparent  that  the 
plaintiff  could  not  maintain  the  action,  and  that  t^e  G^eneral 
Term  were  right  in  setting  aside  the  verdict,  and  their  order- 
should  be  affiimed. 

All  concur,  except  Bapallo,  J.,  absent. 

Order  affirmed.  , 

I 


Walter  A  Boon  v.  GHbobge  Moss. 

Geoboe  W.  Flower,  Respondent,  v.  Dennis  CyBRiBN,, 

Receiver,  etc.,  Appellant. 

H.  who  had  been  publishing  a  neii?8payer»  styled  ''The  Watertowa 
Re-Union,**  contracted  to  sell  to  W.  "The  Watertown  Re-Union  establish- 
ment, including  the  presses,  machinery,  type,*'  etc.,  the  pujrafaase  price» 
save  a  payment  made  at  the  time,  to  be  paid  in  annual  installments ;. 
W.  to  have  full  ownership  upon  performance  by  him  of  the-  conditions 
and  stipulations  of  the  agreement,  and  meanwhile  to  take  pesaession*. 
hold,  and  use  the  same  as  **  tenant  or  bailee."  Provision  was  made  that 
in  case  of  non-performance,  H.  could  take  possession.  It  was  agreed 
that  the  property  should  not  be  sold,  save  certain  specified  articles,  and 
in  case  of  sale,  other  similar  proi)erty  was  to  be  substituted,  to  be  sub* 
Ject  to  the  same  conditions.  Held^  that  the  transaction  was  a  condi* 
tionaJ  sale,  and  the  title  did  not  vest  in  the  vendee  until  payment  of  the 
confidderation ;  that  the  good-will  of  the  establishment  was  embraced  ia 
the  sale,  including  the  subscription  list,  name  of  paper,  and  other 
advantages  incident  to  the  property ;  that  the  good-will  of  such  aa 
establishment  was  property,  although  incorporeal  in  its  nature,  and  the 
condition  as  to  vesting  of  title  applied  thereto. 
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In  an  action  between  B.  and  M.,  who  succeeded  to  the  interest  W.  acquired 
under  said  contract,  and  who,  as  partners,  had  been  publishing*  said 
newspaper,  in  which  action  a  receiver  of  the  partnership  propeily  had 
been  appointed,  an  order  was  granted  directing  the  receiver  to  deliver 
to  F.,  as  assignee  of  H.,  certain  specified  propeHy  which  was  in  the 
establishment  at  the  time  of  the  sale,  and  to  sell  the  residue,  retaining 
the  pix)ceeds,  subject  to  the  order  of  the  court.  Hdd^  that  the  order 
was  not  an  adjudication  against  the  right  of  F.  to  the  value  of  the  good- 
will, and  that  he  was  entitled  to  such  value,  or  sufficient  thereof  to 
pay  his  debt. 

As  to  whether  the  doctrine  of  res  acyttdicata  will  apply  to  an  order  made 
upon  special  motion,  gtuere. 

(Argued  June  19, 1877 ;  decided  September  18, 1877.) 

\ 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Couit  m  the  fourth  judicial  department,  reversing  an  order 
of  Special  Term  which  set  aside  the  report  of  a  referee,  and 
confirmmg  the  ^1)011;. 

This  action  was  brought  for  a  dissolution  of  a  co-partner- 
ship between  the  parties  for  the  accomitmg,  etc. 

In  September,  1870,  one  Hall,  who  was  the  proprietor  of 
a  newspaper  published  in  Wateitown,  N.  Y.,  known  as  the 
'*  Watei-town  Weekly  Re-Union,"  and  also  of  a  job  printing 
establishment  connected  thei'ewith,  entered  into  a  contract 
with  one  WaiTen,  in  and  by  which  said  Hall  in  consideration 
of  the  sum  of  $10,000,  $1,500  down,  and  the  balance  jmyablc 
in  installments,  contracted  to  sell  to  Warren  "  The  Water- 
town  Re-Union  Printing  establisment,  including  the  presses, 
machinery,  type  of  all  description,  newspaper  and  jobbing 
material,  tools,  implements,  etc.,  appertaining  to  the  said 
printing  business,  excepting  real  estate  and  accounts,  notes 
and  demands  due  said  party  of  the  first  part.  The  party 
of  the  second  part  to  have  full  ownership  when  the  conditions 
and  stipulations  of  this  agreement  are  fully  performed." 

The  contract  contained  these  clauses:  "And  it  is  further 
agreed  that  the  party  of  the  second  part  (Warren),  has  the 
right,  under  this  agreement  to  take  possession  of  the  said, 
printing  establishment,  material  and  property,  and  use  and 
occupy  the  same  for  carrying  on  the  said  printing  business 


1877.]  Boon  t.  Moss.  467 


statement  of  case. 


Oil  the  tenth  day  of  September  instant,  and  of  the  newspaper 
tyiye  material  on  the  eighth  of  September,  aforesaid,  as  tenant 
or  bailee  of  the  ixnty  of  the  first  pai't,  and  continue  so  to  use 
and  occupy  the  same  until  the  fulfillment  of  all  the  stipula- 
tions of  this  agi*eemeiit,  or  foifeitui^  of  some  stipulation  in 
this  agreement  to  be  observed  by  the  party  of  the  second 
part,  ia  which  case  the  said  party  of  the  firet  part  may 
repossess  himself  of  the  same. 

''  And  it  is  further  agreed  that  the  property  herein  men- 
tioned, and  all  property  sulxstituted  for  the  same,  or  any  part 
thereof,  shall  be  kept  together  in  the  city  of  Watertown,  and 
used  in  a  prudent  and  careful  manner  for  printing  pur^x^ses 
only,  and  kept  in  as  good  condition  and  of  equal  value  as 
the  same  now  is. 

*'  And  it  is  further  agreed  that  no  part  of  the  said  prop- 
erty shall  be  sold  or  disposed  of  without  the  consent  of  said 
jmrty  of  first  part,  except  worn-out  type,  and  the  large  power 
j)i*ess.  And  in  case  such  sale  or  sales,  the  property  to  be 
replaced  by  other  printing  machinery  or  material  of  equal 
value,  to  be,  in  all  respects,  subject  to  the  same  rights  and 
conditions  as  the  property  above  mentioned," 

On  or  about  September  20,  1870,  George  Moss  and 
Walter  A.  Boon,  the  parties  hereto,  entered  into  a  co-part- 
nership. They  purchased  of  Warren  his  interest  in  and  to 
said  agreement,  they  agreeing  to  make  all  payments  to  Hall, 
and  fully  perform  said  agreement,  assuming  and  agreeing  to 
all  obligations  of  Warren,  and  to  this  transfer  Hall  assented.  ■> 
Moss  &  Boon,  after  the  transfer  of  Warren's  interest  to 
them,  edited  and  published  the  Ee-Union  newspaper  and 
ran  the  printing  business.  For  two  years  Moss  &  Boon 
made  the  payments  of  principal  on  said  agi-eement  regularly ; 
they  bought  new  machinery  in  place  of  old ;  they  sold  old 
type  and  bought  new.  In  June,  1872,  Moss  &  Boon  started, 
in  connection  with  their  weekly  paper,  a  daily  newspaper, 
called  the  **  Morning  DespatcL" 

On  the  17th  day  of  March  1873,  Hall  assigned  to  George 
W.  Flower,  the  appellant,  all  hm  interest  in  the  agreement 


468  Boon  t>.  Moas.  [Sept.» 

statement  of  case. 

of  sale,  and  Moss  &  Boon  consented  thereto;  they  also  certi^ 
fied  and  acknowledged  *'  that  the  full  amount  of  property 
therein  specified  and  belonging  to  A.  H.  Hall  is  still  in  our 
possession  as  bailees  of  the  same  imder  said  contract,  and  that 
there  is  now  impaid  on  said  contract  the  sum  of  $6,832.15." 

The  payment  on  the  agreement  of  sale  due  September  1873» 
was  not  paid  in  full.  In  1874,  this  action  was  commenced. 
On  or  about  February  15,  1874^  such  proceedings  were 
had  therein,  in  that  O'Brien  was  appointed  and  duly  quali- 
fied as  the  receiver  of  the  property  of  Moss  &  Boon.  By 
the  order  appointing  him,  he  was  authorized  to  continue  the 
publication  of  the  papers  until  the  further  order  of  the 
court  O'Brien  immediately  took  possession  of  all  the 
property,  and  for  some  weeks  continued  to  run  the  printing 
establishment,  and  edit  the  new^apers.  On  the  2d  day  of 
March,  1874,  said  George  W.  Flower  filed  a  petition  in 
this  court  reciting  the  ownership  of  the  Hall  and  Warren 
agreement  of  1870  by  him;  that  the  receiver  was  now  in 
possession  of  the  property  covered  by  said  agreement  and 
property  substituted  therefor,  etc.,  etc.,  and  asking  leave  to 
take  possession  of  said  property.  An  order  was  made 
thereon  allowing  him  to  enforce  his  rights  against  said  prop- 
erty. On  the  same  day,  the  receiver  also  presented  to  the 
same  court  and  judge  a  petition,  asking,  amongst  other 
relief,  that  he  be  authorized  to  sell  the  printing  establish- 
ment, the  good-will  and  subscription  lists  of  the  Weekly 
Re-Union  and  Morning  Despatch,  and  that  such  sale  be  made 
subject  to  the  claims  of  lien  of  Flower  and  S.  Boon,  on  said 
property,  which  liens  shall  not  be  impaired  or  affected  in 
any  way  thereby.  An  order  was  made  granting  the  prayer 
of  such  petition. 

On  the<8d  day  of  March,  1874,  the  receiver  presented  to 
the  same  judge  another  petition,  asking,  among  other  reUef, 
that  the  order  of  March  second,  granted  on  Flower's  petition, 
be  modified,  and  changed  etc.,  or  amended.  '  An  order  was 
made  thereon  for  Flower  to  show  cause,  March  9, 1874,  why 
he  should  not  be  punished  as  for  a  contempt. 
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On  the  6th  day  of  March,  1874,  one  Stephen  Boon  pre- 
sented a  petition,  asking,  among  other  relief,  the  delivery 
of  certain  property  to  him.  On  the  9th  day  of  March,  1874, 
an  order  was  granted,  setting  aside  and  amending  the  order 
of  Flower's,  and  referring  it  to  a  referee  to  take  proof  and 
repoii;  to  the  court,  as  to  the  title  of  Flower  and  S.  Boon  to 
the  Re- Union  printing  house  property.  On  the  coming  in  of 
the  report,  the  court  decided:  That  the  agreement  of  the 
2d  of  Sept.,  1870,  was  a  conditional  sale  merely  of  the  print- 
ing house  property.  That  Flower  was  entitled  under  said 
agreement  to  a  delivery  of  all  the  property  in  the  receiver's 
hands  that  was  in  existence,  September  2,  1670,  and  directed 
a  delivery  to  Flower.  For  any  property  not  in  the  printing 
house  September  2,  1870,  but  perchased  smce,  Flower  was 
given  permission  to  commence  an  action  against  the  receiver 
for  the  same.  Boon  was  given  permission  to  commence  an 
action  of  replevin  against  said  receiver  for  the  property 
claimed  by  him,  other  than  that  delivered  to  Flower.  The 
residue  of  the  property  not  delivered  to  Flower  or  taken  by 
Stephen  Boon,  in  an  action  brought  for  that  purpose,  was 
directed  to  be  sold  at  public  auction,  and  the  proceeds  retained 
by  the  receiver  to  be  disposed  of  as  the  court  shall  direct. 

Under  the  last  named  order,  and  on  the  30th  of  March, 
1874,  the  receiver  sold  the  printing  house  property,  sub- 
scription lists  and  good- will,  excepting  the  property  reserved 
for  Flower,  for  $7,000.  Flower,  prior  to  the  receiver's  sale, 
demanded  of  the  receiver  the  subscription  list  and  good- will 
of  the  weekly  Re-Union.  The  receiver  refused  to  deliver  or 
payforsame,  and  under  protest  from  Flower,  announced  on 
sale,  that  he  would  sell  subscription  list  and  good- will.  Sub- 
sequent to  the  said  receiver's  sale,  and  pursuant  to  the  order, 
Flower  took  possession  of  certain  property  that  was  in  the 
said  printing  establishment  September  2,  1870,  and  sold  the 
same  for  $8,000.  On  the  14th  day  of  April,  1874,  an  order 
was  made  on  the  stipulation  of  the  piui^ies  referring  the  issues 
in  this  action. 

On  or  about  July  18,  1874,  flie  order  of  reference  was 
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enlarged,  and  power  was  conferred  on  the  referee,  among 
other  things,  to  hear  and  determine  all  clauns  upon  the  fund 
in  the  hands  of  the  receiver,  the  claimants  appeared  before 
the  referee  and  made  proof  of  their  claims  without  objection, 
the  referee  decided  that  Flower  was  entitled  to  $3,000  of  the 
proceeds  of  the  sale,  as  the  value  of  the  good-will  of  the  con- 
cern.    The  claim  of  S.  Boon  was  rejected. 

Dorwtn  (6  Remington^  for  the  appellant.  The  claim  of 
Flower  to  the  good-will  of  the  printing  business,  and  the 
subscription  list  could  not  be  maintained  under  the  contract. 
(14  Am.  L.  Eeg.,  1,  329,  649,  713  ;  JBurMead  v.  Brown, 
5  Sandf.,  134 ;  2  PhU.  Ev.  C.  H.  &  E.  notes,  p.  14,  note 
271.) 

J.  MuUin,  Jr.,  for  the  respondent.  By  the  terms  of  the 
original  agreement,  Hall  and  his  assignees  were  the  absolute 
owners  of  the  property  as  it  then  stood,  and  of  the  substi- 
tuted property  that  was  subsequently  put  in  the  business. 
(Story  on  Sales,  §  457  a ;  Herring  v.  Hoppocock,  18  N.  Y., 
409;  Palmer  y.  KeUy,  56  id.,  537;  4  J.  R.,  157;  13  Wend., 
256;  Kenny  v.  Planer,  3  Daly,  131.)  Flower's  ownerehip 
of  the  paper  included  the  good-will  and  the  subscription 
lists.  {McUsell  v.  Flanigan,  2  Abb.  Pi-.  fN.  S.J,  469; 
Collyer  on  Part.,  161-322;  Story  on  Part.,  139-142;  Story 
on  Sales,  308,  309;  Daytm  v.  Wilkes,  17  How.  Pr,  510; 
Gliessam  v.  Dawes,  5  Buss.  E.  C,  30;  WUliains  v.  Wilson, 
4  Sandf.,  379;  Howe  v.  Searing,  10  Abb.  Pr.,  264;  Dough- 
eriy  v.  Van  Nostrand,  Hoff.,  68;  Wliite  v.  J  ones,  1  Robt, 
321;  Kellogg  v.  ToUen,  16  Abb.  Pr.,  35,  36;  Miller  v. 
Vettle,  25  How.  Pr.,  350;  Fenn  v.  Bolies,  7  Abb.  Pr.,  202; 
Sands  Y.  Hoffman,  64  N.Y.,  248;  Stoiy  on  Part,  §§  99, 100; 
62  Peim.  St.,  73;  Chitty  on  CJon.,  985,  986;  Stephens  v. 
De  Conta,  4  Abb.  [N.  S.],  47.)  There  was  no  adjudication 
as  to  title  to  substituted  property  and  good-will  of  weekly 
which  estopped  the  respondent.  (Martin  v.  Van  Sc/iaick, 
4  Paige,  480;  Kellogg  v.  ToUen,  16  Abb.  Pr.,  35;  Herman 


1877.]  Boon  v.  Mobs.  471 

Opinion  of  the  Court,  per  Chubch,  Ch.  J. 

on  Estoppels,  100.)  The  respondent's  claim  being  under 
bill  of  sale  for  purchase  money  his  equities  were  higher  than 
those  of  Moss  &  Boon.     (1  Story's  Eq.,  §  553.) 

Church,  Ch.  J.  It  is  imnecessary  to  approve  all  the 
piXK^eedings  and  practice  as  a  precedent  to  be  followed  in 
similar  actions.  The  parties  and  persons  interested  have  all 
had  their  day  in  court,  with  a  full  opportunity  to  litigate 
their  respective  interests,  and  no  question  has  been  raised,  or 
is  now  raised,  as  to  the  propriety  of  the  various  steps  taken, 
or  the  manner  of  bringing  the  case  to  this  court,  and  I  have 
not,  therefore,  considered  the  question  of  the  correctness  of 
the  practice  adopted.  The  action  is  by  one  partner  against 
another  for  a  dissolution  of  the  partnership  and  an  account- 
ing, and  the  contention  is  between  Flower  claiming  as  owner 
or  lienor  of  the  good- will  of  the  business  and  creditors. 

The  business  of  the  partneit>hip  commenced  in  September, 
1870,  and  consisted  in  carrying  on  the  business  of  editing 
and  publishing  a  newspaper  in  the  county  of  Jefiei'sou,  called 
the  Watertown  Re-Union.  A  portion  of  the  pix)i)ei-ty,  con- 
sisting of  various  printing  material,  had  been  delivered  to 
Flower,  the  respondent,  by  order  of  the  couii;,  and  the 
balance,  with  the  subscription  list,  and  good-will,  had  been 
sold  by  oi-der  of  the  court,  when  the  action  was  referred  to 
Allen  C.  Beach  to  hear,  try,  and  detciinme  the  same.  Sub- 
sequently the  referee  was  authorized,  among  other  things,  ' 
"to  hear  and  determine  upon  all  claims  that  may  be  made 
upon  the  fund  in  the  hands  of  said  receiver." 

Flower  and  Stephen  Boon  respectively  claimed  a  portion 
of  the  fund  as  owners  or  lienors  of  portions  of  the  property 
sold.  The  referee  decided  in  favor  of  Flower  to  the  extent 
of  $3,000,  and  against  Boon.  Upon  a  motion  to  confirm 
the  report,  the  Special  Term  reversed  the  finding  in  favor  of 
Flower,  which,  upon  appeal  by  him,  the  General  Term 
reversed,  and  affirmed  the  decision  of  the  referee.  The 
receiver,  representing  the  general  creditors  and  the  partners, 
appealed  to  this  court 
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llie  original  coatract  of  sale  fram  Hall,  then  the  owner  of 
^  Be-Uuiou  newspaper  establishment  to  Warren,  is  dated 
September  2^  1870;  and  it  is  important  to  determine  tlxe 
jiature  of  this  contract,  so  far  as  it  affected  the  title  of  the 
prcq)erty  constituting  the  newspaper  establishment,  and  also 
i|S  to  whether  the  good- will  of  the  concern  was  embraced  in 
the  transfer.  The  paities  to  this  action,  Moss  ajid  Boon, 
^ere  the  assignees  of  barren,  the  vendee,  under  an  agree- 
iXient  to  abide  by  and  perform  all  the  obligations  of  his 
contract  with  Hall,  and  in  1873  Flower  became  the  assignee 
of  the  contract  from  Hall,  with  the  consent  of  Moss  and 
Boon,  so  that  for  all  purposes  of  legal  construction  in  this 
proceeding,  the  contract  is  the  same  as  if  made  by  Flower 
instead  of  Hall  as  vendor,  and  by  Moss  and  Boon  instead  of 
Wari*en  as  vendeed.  By  the  contract  Hall  agi*eed  to  sell  to 
Wan-en  the  property  in  question  under  the  following  descrip- 
tion: *'  The  Watei'town  Be-Union  establishment,  including 
the  presses,  machinery,  type  of  all  description,  newspaper 
a^d  jobbing  material,  tools,  implements,  etc.,  appertaining 
to  the  said  printing  business,  excepting  real  estate,  and  the 
accounts,  notes  and  demands  due  said  party  of  the  first 
part."  The  contract  then  declares  that  the  party  of  the 
second  part  is  ''  to  have  full  ownership  when  the  conditions 
and  stipulations  of  this  agreement  are  fully  perfoimed.^' 
The  consideration  was  $10,000,  payable  $1,500  at  date, 
$1,500  in  one  year,  and  the  balance  in  seven  yearly  install- 
ments. The  vend^  was  to  take  possession  as  ^'  tenant  op: 
bailee"  and  hold,  use,  and  occupy  the  same  as  such  until  all 
of  the  conditions  and  stipulations  of  the  agi'eement  were  ful- 
filled, and  provision  was  made  that  the  vendor  might  take 
possession  for  non-fulfillment  of  any  of  the  stipulations.  It 
was  also  agreed  that  the  propei*ty  should  not  be  sold,  except 
the  worn  out  ty[)e,  and  the  large  power  press;  and  in  case 
of  sale,  other  similar  property  was  to  be  substituted,  wbiot) 
was  to  be  subject  to  the  same  rights  and  conditions  as  the 
property  aboye  mentioned.  We  must  give  efiect  to  the 
oonti^act  as  made  and  intended  by  the  parties,  and  it  seems 
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to  me  tixat  the  transaction  was  intended  as  a  conditional 
sale,  and  that  the  title  of  the  property  would  not  vert  until 
the  payment  of  the  consideration.  It  is  lawful  for  parties 
to  make  such  an  agreement.  The  provision  that  Warren  is 
to  have  full  ownership  when  he  peifonns  the  conditions  of 
the  agreement,  and  the  provision  that  he  takes  possession  as 
'^  tenant  or  bailee  "  ai*e  inconsistent  with  the  idea  of  the  trans- 
fer of  an  actual  title.  No  other  security  was  taken  upon 
the  property,  and  the  inference  is  reasonable  that  the  owner 
intended  to  retain  the  title  as  such  security.  It  is  well  set- 
tled that  *'  when  a  condition  of  sale  and  delivery  of  goods  is 
that  the  title  shall  not  pass  until  the  price  is  paid  the  vendee 
has  no  title  in  himself,  nor  can  he  convey  any  to  a  bona  fide 
purchaser.  (Story  on  Sales,  §  457a,  and  cases  cited;  56  N. 
Y.,  637.) 

It  cannot  be  doubted  liiat  th^  good-will  of  the  establifib- 
ment  was  embraced  in  the  sale.  Although  not  specifically 
mentioned,  it  constituted  an  element  of  value.  The  language 
could  not  be  more  comprehensive.  "  The  Watertown  Re- 
Union  establishment,"  including  presses,  type,  etc.,  neces- 
sarily covered  everytiiing  of  advantage  pertaining  to  the 
business,  and  notably  the  subscription  list,  name  of  the  paper, 
and  other  advantages  incident  to  the  property.  Hall  trans- 
ferred, conditionally,  all  that  he  owned  belonging  to  the 
establishment,  and  Warren  succeeded  to  all  his  rights  in  the 
same,  subject  to  the  terms  of  the  contract. 

The  general  definition  of  good-will  given  by  Judge  Story 
is  sufficiently  explicit.  He  says:  **Thi8  good-will  may  be 
properly  enou^  described  to  be  the  advantage  or  benefit 
which  is  acquired  by  an  establishment  beyond  the  mere  value 
of  the  capital,  stock,  funds  or  property  employed  therein,  in 
consequence  of  the  general  public  patronage  and  encourage- 
ment, which  it  receives  from  constant  or  habitual  customers, 
on  account  of  its  local  position  or  common  celebrity  or  repu- 
tation for  skill,  or  influence,  or  punctuality,  or  from  other 
accidental  circumstances  or  necessities,  or  even  from  ancient 
partialities  or  prejudices.^' 
SicKBLS.— Vol.  XXV.       60 
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The  good-will  of  a  newspaper  estabUshaieiit  often  consti- 
tutes its  largest  value.  A  majority  of  the  subscribers  are 
generally  permanent.  They  become  attached  to  the  paper 
on  account  of  its  sentiments,  whether  political,  religious  or 
literary,  and  the  ability  and  energy  with  which  it  is  con- 
ducted. The  habit  of  reading  a  particular  paper  i>eriodically 
seems  to  stimulate  a  desire  for  its  continuance.  Subscribers, 
once  obtained,  are  permanent  customers,  not  only  for  the 
paper,  but  for  advertising  and  job  work. 

Thei'e  is  one  kind  of  good-will  which  has  been  said  to  be 
only  a  probability,  that  customers  will  resoii;  to  the  old 
place  ;  and  another,  far  more  valuable,  when  a  retiring  part- 
ner agrees  not  to  engage  in  the  same  business  in  competition 
with  the  old  establishment.  The  good- will  of  a  permanent 
newspaper  establishment  is  generally  more  tangible  than 
either.  The  vendor  Hall,  irould  not  have  been  permitted 
to  appropriate  the  subscription  list  and  name  of  the  paper 
to  his  own  use,  for  the  reason  that  he  had  sold  it,  although 
he  might,  perhaps,  have  printed  another  newspaper  at  the 
same  place. 

The  subscription  lists  are,  in  effect,  contracts  to  buy  the 
paper  for  a  specified  time,  or  indefinitely,  and  belong  to  and 
go  with  the  establishment.  The  rights  and  privileges  which 
go  to  make  up  the  good-will  of  such  a  concern  is  property, 
although  incorporeal  in  its  nature.  These  views  accord  with 
the  authorities.  (Story  on  Part.,  §  99,  notes  and  cases  cited; 
17 -How.,  510;  4  Paige,  479;  4  Sand.  Ch.  R„  405.) 

The  condition  applied  to  all  the  pro^jerty  sold,  including 
the  good-will.  Every  thing  sold  was  intended  to  be  held  to 
secure  the  purchase  money. 

The  point  is  made  that  the  order  of  the  twentieth  March 
was  res  adjudicata  against  the  right  of  Flower  to  the  good- 
will of  the  concern.  Without  determining  whether  this  doc- 
trine would,  in  strictness,  apply  to  an  order  made  upon  special 
motion  (see  5  Hill,  493,  note  a),  it  camiot,  I  think,  be 
affiimed,  that  tliis  question  was  in  fact  or  necessarily  adjudi- 
cated by  that  order.   The  subject  of  good- will  is  not  expressly 
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mentioned.  It  directs  the  receiver  to  deliver  to  Flower  cer- 
tain properly  specified  in  the  papers,  which  was  m  the  estab- 
lishment on  the  second  day  of  September,  1870,  and  author- 
ized him  to  bring  an  action  for  property  subsequently  pur- 
chased. It  also  authorized  Boon  to  bring  an  action,  and  it 
directed  the  receiver  to  sell  all  the  property  not  thus  delivered 
or  taken  by  these  authorized  actions,  and  retain  the  proceeds 
subject  to  the  order  of  the  court.  It  didi^ot  profess  to  dis- 
pose of  all  the  questions  in  the  case. 

The  right  of  Flower  to  the  material  under  the  contract 
was  evidently  regarded  as  clear.     Other  questions  were 
intended  to  be  reserved,  and  were  expressly  reserved  by  the^ 
direction  to  retain  the  fund  for  future  adjudication. 

This  is  confirmed  by  the  subsequent  proceedings.  The 
case  was  referred  to  hear,  try  and  determine,  and  the  referee 
was  expressly  authorized  to  hear  any  claims  to  the  fimd. 
This  authority  could  only  have  been  intended  for  the  benefit 
of  Flower  and  S.  Boon,  and  they  availed  themselves  of  it  by 
litigating  their  respective  claims  before  the  referee  with  the 
result  befoi-e  stated. 

The  fact  that  Flower  did  not  specify  good- will  in  his  papers 
used  on  the  motion  is  far 'from  conclusive  that  he  had  no 
claim,  or  supposed  he  had  none,  to  such  good- will.  He  may 
have  supposed  that  good-will  would  necessarily  follow  the 
other  property  as  an  incident,  and  he  did  claim  it  under  the 
order  of  the  twentieth  of  March,  and  made  a  demand  of  the 
receiver  before  he  sold  for  the  subscription  lists,  etc. 

The  Special  Term  had  before  directed  the  I'eceiver  to 
continue  the  publication  of  the  paper,  probably  for  the  pur- 
pose of  preseiTing  the  benefit  of  the  good-will  for  whoever 
it  might  concern  —  for  creditora,  lienoi*s  or  parties  —  and  a 
deliveiy  to  Flower  at  that  time  would  have  been  in  conflict 
with  this  order.  By  the  direction  of  the  court,  and  the 
acquiescence  of  all  parties,  his  claim  was  subsequently  liti- 
gated and  adjudicated. 

I  am  of  the  opinion  that  the  sale  from  Hall  to  Warren  was 
conditional ;  that  it  embraced  the  subscription  list  and  good- 
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will  of  the  estoblishmeut,  and  that  Flower  was  entitled 
thereto  until  his  debt  was  paid ;  aud,  it  having  been  sold, 
that  he  is  entitled  to  its  value  to  thp  extent  of  paying  his 
debt  This  is  the  legal  result — and  it  is  just.  From  the 
findings  of  the  referee,  the  presumption  is  that  the  good-will 
enhanced  the  price  bid  to  an  amount  at  least  equal  to  its 
yalue  as  found,  and  this  sum  being  for  the  purchase  money 
of  the  property,  it  is  right  that  the  vendor,  who,  by  tb3 
terms  of  sale,  held  the  property  for  his  security,  should  have 
the  benefit  of  it  in  preference  to  general  credxtorSj  who  are 
presumed  to  have  given  the  firm  credit,  Ynih  knowledge  of 
the  situation. 

The  merits  having  been  correctly  decided,  we  think  a 
prefer  disposition  of  the  case  is  to  affirm  the  decision  of  the 
General  Term,  and  order  judgment  accordingly  upoa  the 
report  of  the  referee. 

All  concur,  except  Sapaixo,  J.,  absent. 

Order  affiiined  and  judgment  accordingly. 
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In  the  Matter  of  the  Petition  of  The  Hebrew 
Benevolent  Orphan  Asylum  Society  to  Vacate 
AN  Assessment. 


MThere  ap^ilication  is  made  to  Bet  aside  an  aaBenment  for  a  local  improve- 
ment in  the  city  of  New  York,  upon  the  ground  that  it  is  violative  of 
the  provison  of  the  act  of  1840  (}  7,  chap.  826,  Laws  of  1840),  prohibit- 
ing an  aasessment  exceeding  half  the  value  of  the  property,  as  valued 
by  the  general  tax  aaBe880i*8,  if  it  appears  that  tti««  was  a  prior  valua- 
tion of  the  property,  it  is  not  incumbent  upon  the  dty  to  show  that  in 
making  the  assessment  it  kept  within  the  limit  prescribed  by  the  act  { 
but  the  burden  of  proof  is  upon  the  petitioner  to  show  that  such  limit 
has  been  exceeded.  The  presumption  in  such  caae  is  in  favor  of  the 
regulaiity  of  the  aaseBsment. 

"Where,  therafore,  it  appeared  that  the  premises  in  question  had  been 
included  with  other  lots  in,  and  valued  upon  a  prior  assessment  ]*oll,  aa 
one  parcel ;  Held,  that,  in  the  absence  of  evidence  that  the  lots  in  question 
were  not  of  equal  value  with  those  included  with  them  in  the  prior 
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valuation.  An  asseaBment  not  exceeding  one-half  the  value  of  the  lots,, 
ae  ascertained  by  apportioning  the  assessed  valuation  of  the  whole  par- 
cel equally  on  the  lots  included  therein,  was  valid. 

In  re  /Sko&nd  Ave.  M.  B,  CkwHh  (G6  N.  T.,  895)  distinguished. 

Bat  where  it  appears  that  the  assessment  exceeds  half  the  valuation,  the 

^     ix>wer  of  the  court  to  reduce  the  assescment  to  one-half  the  valuation 

cannot  be  exercised,  and  the  assessment  must  be  set  aside  wholly,  unless 

the  precise  viduation  appears;  the  buixlen  of  pfoof  in  such  case  is 

npon  the  city,  aud  the  correct  amount  must  be  clearly  shown. 

In  re  Hubrem  BencooHmt  Orphan  Asylum  (10  Han,  112)  reversed,  in 
part. 

(Argued  June  19, 1877 ;  decided  Sep  ember  18,>  .877. 

Afpeal  from  order  of  the  General  Teim  of  the  Supreme 
€01111;  in  the  first  judicial  department  modifying  by  iXKluoing 
the  amount  as  to  one  assessment  order  of  Special  Term, 
which  denied  a  motion  to  vacate  certain  assessments  for 
local  improvements  in  the  city  of  New  York,  and  affirming 
the  order  as  modified.     (Reported  l)elow,  10  Hun,  112.) 

The  facts  sufficiently  appear  in  the  opinion. 

Alexander.  B.  Johnstm^  for  the  appellant  The  previous 
valuation  not  having  been  of  the  lots  sepamtcly,  was  not 
such  a  valuation  as  was  required  by  the  statute.  (1  R.  S. 
[6th  ed.j,  992,  §§  8,  10,  11;  Laws  1869,  chap.  302;  Sharp 
y.  Johnson,  4  Hill,  100;  BawleU  v.  Mayor,  63  N.  Y.,  291.) 

J.  A.  BeaU,  for  the  respondent.  The  valuation  of  the 
pi'operty  in  1856  was  sufficient  to  validate  the  assessments. 
(Laws  1840,  chap.  326,  p.  273.)  The  assessments  were  vali- 
dated by  chapter  580,  Laws  of  1872,  and  chapter  313,  Laws 
of  1874,  and  cannot  be  vacated,  (/n  re  JPalmer,  31  How. 
Pr.,  18;  In  re  Beekman,  id.,  42;  In  re  Dunningy  60  Barb., 
377;  In  re  DougloM,  46  N.  Y.,  42.) 

Rapallo,  J.  The  ground  upon  which  the  petitioner  seeks 
to  vacate  the  assessment  in  this  case,  is,  that  no  valuation  was 
ever  placed  on  the  petitionee  property  by  the  tax  commis- 
sioners, and  that  consequently  the  case  falls  within  the  ded- 
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sion  of  this  court.    {Li  re  Second  Avenue  Methodist  Episcopal 
Church,  66  N.  Y.,  395.) 

The  afisessments  now  in  question  were  confirmed  in  the 
years  1869,  1870,  1872  and  1874.  On  the  hearing  of  this 
application,  the  petitioner  proved  that  from  1868  to  1874, 
inclusive,  the  lots  were  not  valued  by  the  ward  assessors  or 
tax  commissionei's,  but  were  marked  exempt,  and  the 
respondents  gave  in  evidence  a  record  of  the  assessed  valua- 
tion for  the  year  1856  of  thirty-six  lots,  lying  between  Third 
and  Fourth  avenues,  and  Seventy-sixth  and  Seventy-seventh 
streets,  numbered  on  the  map  of  the  Nineteenth  ward,  from 
thiity-seven  to  seventy-two,  inclusive,  and  embracing  the 
seventeen  lots  of  the  petitioners  which  are  numbered  on  said 
map  from  thirty-seven  to  fifty-three  inclusive.  The  valuation 
appearing  from  this  record  is  claimed  by  the  respondents  to 
be  $10,250  for  the  thirty-six  lots,  and  they  fuitber  claim 
that  to  sustain  the  assessment,  this  valuation  should  be  appor- 
tioned on  the  seventeen  lots,  showing  their  valuation  to  I)e 
$4,840.24.  Thei*e  is  a  further  sum  stated  in  the  record  of 
$2,500  as  the  valuation  of  real  estate  in  the  lamp  district, 
but  whether  this  is  part  of  the  same  lots  embraced  in  the 
valuation  of  $10,250,  or  separate  property,  does  not  appear. 
If  it  is  to  be  taken  as  an  additional  valuation,  the  pro^x)rtion 
claimed  to  bo  applicable  to  the  seventeen  lots  would  be 
increased  to  $6,018. 

In  the  matter  of  St  Joseph! a  Asylum  (69  N.  Y.,  353),  this 
court  decided  that  where  property  had  not  been  valued  in 
the  year  immediately  preceding  the  laying  of  an  assessment 
for  an  improvement,  the  last  preceding  valuation  might  be 
adopted,  and  an  assessment  not  exceeding  one-half  of  that 
valuation  would  be  valid. 

The  apjx^Uant  objects  that  this  valuation  of  1856  cannot 
be  resorted  to  as  a  basis  for  the  present  assessment.  First, 
it  contends  that  the  record  does  not  show  any  valuation, 
because  there  are  no  dollar  marks  preceding  the  figures. 
This  objection  appears  to  be  made  for  the  first  time  on  this 
appeal.     It  is  not  noticed  any  where  in  the  papers,  except  in 
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the  appellant's  points.  K  it  had  been  taken  on  the  hearing, 
in  all  probability  it  would  have  appeared  that  the  figures 
were  in  a  column  in  which  those  at  the  head  were  preceded 
by  the  appropriate  mark,  which  would  be  applicable  to  the 
whole  column.  We  cannot  base  a  decision  on  so  technical  a 
point  raised  at  this  late  stage  of  the  proceeding.  But,  secondly, 
the  appellants  contend  that  the  valuatioii  of  1856  cannot  be 
resorted  to,  because  it  is  a  valuation  of  thirty-six  lots,  and 
there  is  nothing  to  show  that  they  were  all  so  located  as  to  be 
of  equal  value,  and  therefore  the  aggregate  valuation  of  the 
thirty-six  cannot  be  apportioned  upon  the  seventeen. 

The  answer  to  this  objection  is,  that  the  burden  of  proof  is 
upon  the  petitioner  to  show  that  the  assessment  exceeded 
one-half  of  the  valuation.  The  respondents  are  not  boimd 
to  prove  that  it  did  not  exceed  the  prescribed  limit.  The 
presumptions  are  in  favor  of  the  regularity  of  the  assessment. 
All  that  was  decided  in  the  case  of  the  Second  Avenue  M, 
E.  Church  was,  that,  it  being  assumed  in  that  case  that  there 
never  had  been  any  valuation  of  the  property,  there  was  no 
basis  upon  which  the  assessment  could  be  legally  made,  and 
'  the  restriction  in  the  act  of  1840  could  not  be  made  opera- 
tive. But  we  did  not  hold,  in  that  case,  that  where  there 
was  a  valuation,  it  was  incumbent  #ipon  the  city  to  show 
that  it  had  kept  within  the  limit  imposed  by  the  act. 

In  the  present  case  there  was  a  valuation.  It  embraced, 
it  is  true,  a  piece  of  land  lying  in  one  parcel,  though  sub- 
divided on  the  map  into  lots.  In  the  absence  of  any  evi- 
dence that  the  seventeen  lots  in  question  embraced  the  least 
valuable  portion  of  the  thirty-six  lots,  we  cannot  assume,  as 
against  the  presumption  in  favor  of  the  validity  of  the  pro- 
ceeding, that  it  was  erroneous  to  treat  the  valuation  as 
intended  to  apply  ratably  to  all  the  lots ;  these  seventeen 
lots  may  have  been  the  most  valuable  part  of  the  thirty-six. 
If  the  burthen  were  upon  the  city  to  prove  the  precise 
valuation  of  any  particular  lots,  a  different  rule  would  apply. 

Acting  upon  these  principles,  the  court  at  Greneral  Term 
affirmed  the  decision  at  Special  Term  refusing  to  vacate  the 
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assessments  for  the  years  1869,  1872,  and  1874,  but  modi- 
fied it  as  to  the  assessment  of  1870.  The  assessment 
imposed  in  that  year  amounted  to  $3,472.60,  which  sum 
was  clearly  in  excess  of  one-half  of  any  valuation  claimed  by 
the  city.  The  other  assessments  were  much  less  in  amount 
than  one-half  of  the  lowest  valuation  claimed.  As  to  the 
assessment  for  1870  of  $3,472.60,  the  court  reduced  it  to 
$2,710.50. 

Under  the  decision  of  this  court  in  the  Matter  of  Oram 
(69  N.  Y.,  452),  this  part  of  the  order  of  the  General  Term 
cannot  be  sustained.  The  assessment  of  $3,472.60  was 
erroneous,  as  shown  by  the  appellant,  and  must  be  set  aside 
wholly,  unless  the  case  shows  the  amount  to  which  it  should 
be  reduced.  When  we  come  to  the  question  of  reducing 
the  assessment,  the  burthen  of  proof  is  changed.  The  court 
is  then  called  upon,  in  substance,  to  make  the  assessment,  and 
the  correct  amount  must  be  clearly  shown.  It  cannot  be 
arrived  at  by  conjecture  or  presumption.  The  proceedings 
as  to  the  assessment,  not  clearly  shown  to  be  erroneous  are 
sustained  by  reason  of  the  presumption  of  their  regularity, 
unless  error  is  shown ;  but  we  have  no  such  presumption  to 
aid  in  when  called  upon  to  determine  the  assessable  sum  as 
an  original  question,  ^e  cannot  fix  a  sum  which  may  or 
may  not  be  correct.  It  is  impossible  to  determine  on  what 
principle  the  General  Term  acted  in  fixing  $2,710.50  as  the 
amount  to  which  the  assessment  of  1870  should  be  reduced. 
That  sum  does  not  correspond  with  either  of  the  valuations 
claimed  by  the  respondent.  The  lowest  of  them  is  $4,840.24 
and  the  highest  $6,018.  Following  the  decision  in  the 
Matter  of  Grantj  the  proper  sum  not  being  definitely  ascer- 
tainable, the  power  to  reduce  cannot  be  exercised. 

The  order  of  the  General  Term  should  be  affirmed  as  to  the 
assessments  of  1869,  1872,  and  1874,  and  reversed  as  to  that 
of  1870,  and  that  assessment  should  be  vacated  and  annulled, 
without  costs  of  this  appeal  to  either  party. 

All  concur;  Foloer,  J.,  concurring  in  result. 

Ordered  accordingly. 
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Mary  E.  Notes,  et  al.  Executors,  etc.,  Respondents,  v. 
The  Children's  Aid  Society  of  the  City  op  New 
York,  et  al.  Appellants. 

The  provision  of  the  act  of  1870  ({  9,  chap.  359,  Laws  of  1870),  givin^r  to 
the  san'ogate  of  the  eonnty  of  New  York  authority  to  grant  "  allow- 
ance in  lieu  of  costs,**  in  proceedings  before  him,  *'in  the  same  manner 
as  are  now  prescribed  by  the  Code  of  Procedure, **  simply  authorizes 
allowancee  in  cases  in  which,  under  the  Revised  Statutes  (2  R.  S.,  223, 
$  10),  the.  surrogate  has  power  to  award  costs. 

In  giving  allowances  under  said  ad,  the  surrogate  is  confined  to  the 
«  manner  "  laid  down  in  sections  308  and  309  of  the  Code  —  i.  e.,  he  can- 
not exceed  the  maximum  Kmit  of  the  amount  which  may  be  allowed, 
fixed  by  said  sections,  and  must  follow  the  process  by  which  that 
amount  may  be  anived  at,  which  is  prescribed  therein. 

The  Revised  Statutes  (2  R.  S.,  223,  {  10),  confer  upon  the  surrogate  a 
discretionary  power  to  award  costs  to  any  party  who*  in  his  judgment, 
is  entitled  thereto.  He  is  not  confined  to  an  award  to  the  party  who 
obtains  a  decree  in  his  favor  upon  the  question  contested;  nor  is  he  pro- 
hibited from  awarding  costs  to  more  than  one  of  the  parties. 

The  opinion  of  the  court  below  upon  this  question  (10  Hun,  289)  disap- 
proved. 

A  decree  of  the  surrogate  granting  an  allowance  may  be  reviewed  upon 
the  merits  by  the  General  Term. 

Where  an  order  of  General  Term  revermng  a  surrogate's  decree,  granting 
an  allowance  in  a  case  where  the  surrogate's  court  had  power  to  make 
the  allowance,  is  silent  as  to  the  ground  of  reversal,  it  may  be  assumed, 
in  support  of  the  order  on  appeal  to  this  court,  that  the  decree  was 
reversed  upon  the  merits;  the  opinion  of  the  General  Term  will  not  be 
resorted  to  for  the  purpose  of  showing  that  the  reversal  was  for  a  sup- 
posed want  of  power  in  the  surrogate's  court  to  give  the  allowance. 
Such  order,  therefore^  is  not  reviewable  here. 

(Argued  June  19, 1877 ;  decided  September  2S,  1877.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department  reversing  certain  por- 
tions of  a  decree  of  the  surrogate  of  the  county  of  New 
York,  granting  allowances  to  counsel  for  the  appellants. 
(Reported  below,  10  Hun,  289.) 

The  respondents,  as  executors  of  the  last  will  and  testa- 
ment of  Eliza  Hearsay,  deceased,  presented  the  same  for 
&CKBLS.— Vol.  XXV.        61 
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probate.  The  appellants,  who  were  legatees  under  a  former 
will,  contested.  * 

The  surrogate  admitted  the  will  to  probate,  but  made 
allowances  to  the  coun2»el  for  the  contesting  parties.  From 
this  part  of  the  decree  the  executors  appealed. 

The  General  Term  reversed  the  portion  of  the  decree 
appealed  from.  The  order  of  reversal  was  silent  as  to  the 
ground  of  reversal. 

Henry  L.  Clinton^  for  the  appellants.  The  allowance  of 
co8*s  and  coimsel  fees  to  the  appellants'  counsel  was  proper, 
and  rested  in  the  discretion  of  the  surrogate.  (Laws  1870, 
chap.  358,  p  828;  Code,  §§  303-309;  3  E.  S.  [6th  ed.], 
330,  899;  2  R.  S.  fEdms.  ed.],  613,  636;  Laws  1837,  chap. 
460,  §  70;  SkuUz  v.  Pulver,  3  Paige,  181;  Halsey  v.  Van 
Amrinffe,  6  id.,  12;  Burtis  v.  Dodge,  1  Barb.  Ch.,  77; 
Western  v.  Romaine,  1  Brad.,  37;  Wilcox  v.  Smith,  26 
Barb.,  316;  In  re  Grrisioold,  15  Abb.,  299;  Devin  v.  Patchen, 
26  N.  Y.,  449;  Beed  v.  Beed,  52  id.,  651;  Dupuy  v.  Wurtz, 
53  id.,  556;  3  T.  &  C,  113;  Clqpp  v.  FuOerton,  8  id.,  119; 
Wetmore  v.  Barker,  52  N.  Y.,  466;  Downing  v.  Marshall, 

m 

37  id.,  380;  Courval  v.  Bay,  id.,  380;  Van  Biper  v. 
Bqppenhtisen,  43  id.,  75;  MorreUv.  Dickey,  1  J.  Ch.,  153.) 

Bobert  W.  De  Forest,  for  the  respondents.  The  surro- 
gate of  the  county  of  New  York  has  no  power  to  grant  an 
allowance  to  counsel  for  a  party  who  does  not  prevail  in  a 
proceeding  before  him.  (3  R.  S.  [6th  ed.],  326;  Cleveland 
V.  Whiton,  31  Barb.,  546;  Seaman  v.  Dwryea,  11  N.  Y., 
324;  Wilson  v.  Bap.  Soc.,  10  Barb.,  308;  Magie  v.  Vedder, 
6  id.,  353;  Devin  v.  Patchen,  26  N.  Y.,  441;  Lee  y.  Lee, 
16  Abb.  Pr.,  129;  ShuUz  v.  Pulver,  3  Paige,  182;  Beed  v. 
Vanderheydm,  5  Cow.,  719;  3  R.  S.  [5th  ed.],  367,  §§  23, 
25;  Wilcox  v.  Smith,  26  Barb.,  316;  Western  v.  Bomaine, 
1  Brad.,  37;  In  re  Christy's  Will,  1  Tuck,,  22;  Shennan  v. 
Young,  6  How.  Pr.,  318;  Burtis  v.  Dodge,  1  Barb.  Ch.,  77; 
Halsey  v.  Van  Amringe,  6  Paige,  12;  Wilkinson  v.  Tiffany, 
4  Abb.  Pr.,  98:  At.  Dock  Co.  v.  LMy,  45  N.  Y.,  499.) 


*■ 
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FoLOER,  J.  No  doubt  the  Surrogate's  Court,  must  find  in 
some  statute,  its  authority  to  give  costs,  or  make  an  allowance 
in  the  nature  thereof.  The  Revised  Statutes  (2  B.  S.,  p. 
223,  §  10),  give  the  power  to  award  costs.  Chap.  359, 
§  9,  of  the  Laws  of  1870,  p.  828,  gives  the  power  to  make 
an  allowance.  There  are  two  phrases  in  the  latter  section, 
which  affect  the  power  there  given.  One  is,  **in  lieu  of 
costs;"  which  restricts  the  allowance  of  a  gross  sum  to  the 
cases  in  which,  under  the  Revised  Statutes,  costs  according 
to  a  fee  bill  might  have  been  awarded.  The  other  is,  accord- 
ing to  the  manner  **as  are  now  prescribed  by  the  Code 
of  Procedure  in  civil  actions."  The  last  quoted. phrase  does 
iiot  grant  a  power  any  larger  than  that  given  by  the  Revised 
Statutes,  so  far  as  the  occasion  for  giving  allowances  to  both 
parties,  or  for  the  benefit  of  both  parties,  is  concerned.  The 
Surrogate's  Court,  in  giving  allowances  under  the  act  of  1870, 
was  confined  to  the  manner  {%.  e.,  the  way  of  managing;  see 
Richardson's  Dicty.,  ''manner"),  laid  down  in  ^§  308  and 
309  of  the  Code.  Neither  of  them  provide  for  an  allowance 
to  any  party  but  the  one  which  prevails.  {Dovming  v.  Mar- 
shall^ 37  N.  Y.,  384.)  But  they  fix  the  maximum  limit  of 
the  amount  which  may  be  allowed,  and  prescribe  the  process 
by  which  that  amount  may  be  arrived  at.  This  method  or 
manner  the  Surrogate's  Couit  must  follow;  and  this  is  what 
is  meant  by  the  phrase  from  the  act  of  1870,  secondly  above 
quoted.  Section  318  (Code),  relates  to  the  Supreme  Court 
alone,  and  to  a  certain  class  of  cases  in  it. 

The  Surrogate's  Court  may  give  allowance,  however,  in 
lieu  of  costs,  and  the  Revised  Statutes  declare  when  it  may 
award  costs  ;  and  by  the  act  of  1870,  whenever  it  may  award 
costs  by  the  Revised  Statutes,  it  may  give  an  allowance  to 
counsel  instead  of  costs  to  the  party.  The  Revised  Statutes 
confer  a  discretionary  power  to  award  costs.  The  surrogate 
may  withhold  costs  from  both  or  all  parties.  He  may 
award  them  to  the  party  in  his  judgment  who  is  entitled  to 
them.  This  does  not  mean  the  party  who  is  technically  suc- 
cessful ;  that  is,  who  obtains  a  decree  in  his  favor  upon  the 
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question  contested.  It  means  the  party  whose  behavior  in 
the  circumstances  proyoking  the  litigation,  whose  situation 
in  relation  to  the  estate,  or  the  particular  subject  in  contro- 
versy is  such,  as  that  it  is  equitable  and  just,  that  he  be 
remunerated  for  his  expenses  in  the  litigation.  The  surro- 
gate may  also  charge  the  costs  of  one  party  upon  another, 
or  upon  the  estate.  The  claim  that  his  discretion  stops 
here,  and  that  he  may  not  in  any  case  give  costs  to  both  or 
all  parties,  is  placed  upon  very  narrow  ground.  It  is  put 
solely  upon  the  words,  "  the  party  •  •  •  entitled."  It  is 
argued  that  the  use  of  the  definite  article  "the "  in  coiuiection 
with  the  phrase  "party  entitled,"  shows  that  the  Legislature 
meant  that  the  surrogate  should  determine  which  one  party 
in  particular,  of  all  contesting  before  him,  is  entitled  to 
costs.  This  is  too  narrow,  as  a  matter  of  definition.  "  It  is 
manifest  that  in  all  our  uses  of  the  article  '  The,'  it  directs 
what  particular  thing  or  things  we  are  to  take  or  assume  as 
spoken  of.  '  The '  (says  Dr.  Lowth),  *  determines  what  par- 
ticular thing  is  meant' ;  t.  e.,  what  particular  thing  we  are 
to  assume  to  be  meant."  (Richardson's  Dicty,  m  voce.)  Yet 
this  article  is  not  always  to  mean  but  one.  Take  the  well- 
worn  and  well- wearing  quotation:  **  The  man  that  hath  not 
music  in  himself,  is  fit  for  treason,  stratagem,  and  spoils." 
The  meaning  of  the  article  is  not  exhausted,  when  one  man 
is  found  with  no  music  in  himself.  **  The  man,"  means 
there,  **  any  man."  So,  in  this  statute,  '  the  party  •  •  • 
entitled,'  means  *  any  party  entitled. '  It  is  too  narrow,  also, 
in  view  of  the  equitable  character  of  the  litigation  in  Surro- 
gates' Court,  involving  as  parties  executors,  administrators, 
trustees,  cestuis  que  trust,  legatees,  heirs-at-law,  next  of  kin, 
infants,  married  women,  guardians,  wards,  in  whose  favor, 
or  to  whose  harm,  rules,  as  to  costs,  have  grown  up  in 
equity  from  a  long  course  of  adjudication,  and  in  which 
cases  great  latitude  has  been  taken  by  courts  of  equity  (still, 
however,  regulated  by  established  principles),  in  grantmg  or 
refusing  costs,  and  in  charging  them  upon  persons  or  estates. 
A  Sun'ogate's  Couil;  is,  in  its  nature,  a  court  of  equity,  and 
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has  the  discretion,  subject  to  statute,  in  regard  to  costs,  which 
that  court  has.  It  is  too  narrow,  also,  in  view  of  the  numer- 
ous different  parties  with  entirely  or  partly,  friendly  or 
opposing  interests,  who  contest  in  Surrogates'  Courts.  It  is 
impossible  to  say  that  the  Legislature  meant  that  the  surro- 
gate should  determine,  from  among  them  all,  the  one  party, 
who,  in  his  judgment^  was  alone  entitled  to  costs.  There 
Taunt  be  a  larger  discretion  than  that,  or  great  hardship 
must  be  mflicted,  and  manifest  equities  disregarded. 

But  this  does  not  compel  us  to  affirm  the  decree  of  the 
surrogate  in  this  case,  giving  allowances.  Nor,  this  view 
being  taken,  was  the  General  Term  powerless  to  remedy  what 
it  saw  was  an  erroneous  exercise  of  discretionar}''  power,  and 
one  of  the  shoots  of  a  great  and  growing  evil.  A  decree 
of  a  surrogate  granting  allowances,  is  the  subject  of  appeal 
upon  the  merits  (Lain  v.  JLain,  10  Paige,  191;  Wilcox  v. 
Smithy  26  Bai'b.,  316);  and  may  be  reviewed  by  the  Greneral 
Term  ;  and  if  without  justification  in  the  facts  and  circum- 
stances of  the  case,  reversed  entirely,  or  modified  and  reduced. 
(Code,  §  471;  2  R.  S.,  605,  §  79;  10  Paige,  supra.) 

In  the  case  before  us,  the  order  of  the  Greneral  Term 
reversing  the  decree  of  the  surrogate,  is  silent  as  to  the 
ground  of  reversal.  We  are  not  able  to  say  from  that, 
whether  the  reversal  was  for  a  supposed  want  of  power  in 
the  Surrogate's  Court  to  give  an  allowance  to  more  than  the 
prevailing  party  in  the  contest,  or  whether  it  was  that  the 
judgment  of  the  General  Term  was,  on  all  the  facts  and  cir- 
cumstances of  the  case,  that  the  appellants  were  not  entitled 
to  costs.  To  be  sure,  the  opinion  delivered  by  the  learned 
Presiding  Justice  is  very  clear  in  declaring  a  want  of  power. 
That,  however,  is  no  part  of  the  record,  and  will  not  be 
looked  to  alone  to  find  error. 

As,  then,  the  General  Term  had  the  power  to  reverse,  for 
the  cause  above  stated,  and  we  are  not  able  to  say,  from  the 
record,  that  that  was  not  the  cause  of  its  judgment,  and  as 
we  have  no  power  to  revei'se  an  order  resting  in  discretion 
of  the  coui-t  below  (Code,  §  11);  nor  have  we  the  desire  to 
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in  this  case^  the  €irder  of  the  Greneral  Tenn  should  be 
affirmed. 

'  All  concur;  Cuukgu,  Qu  J^  and  Axjlek^  J.,  ooncnniiig 
in  result. 

Order  affirmed. 


Thb  Standabb  Sugab  SsFiNEBr,  Respondent,  v.  Abba- 
ham  H.  Dayton^  Impleaded,  etc.,  Appellant. 

Defendant  D.,  by  the  repreeentaiion  that  defendants,  who  were  sogar  bro- 
kers, had  made  sales  of  sogars  upon  terms  proposed  by  plaintiff  induced 
it  to  ship  the  sogars  to  the  porchasers  and  to  send  to  defendants  the 
invoices  of  bills  of  lading,  they  undertaking  to  collect  and  pay  over  the 
proceeds  of  sales.  Defendants,  in  fact,  had  made  sales  npon  different 
terms.  They  made  out  new  invoices  in  defendants'  firm-name,  recaved 
the  proceeds,  and  refbsed  to  pay  them  over.  Hetd,  that  the  trans- 
action was,  in  effect,  the  same  as  if  plaintiff  had  intrusted  defendants 
with  possession  of  the  sugars,  with  authority  to  seU  and  to  collect  the 
price,  and  they,  therefore,  occupied  the  position  of  factors,  not  of  bro- 
kers ;  and  that  in  an  action  to  recover  the  proceeds  of  the  sale  an 
order  of  arrest  was  proper,  either  under  the  provision  of  the  Code, 
{  179,  sub.  3,  authorizing  an  arrest  in  an  action  for  moneys  received  in 
a  fiduciary  capacity,  or  that  authorizing  it  when  the  debt  was  fraud- 
ulently contracted  (sub.  4). 

Also,  that  it  was.no  defense  that  sales  were  made  on  different  terms  from 
those  authorized  by  plaintiff;  that  D.  could  not  set  up  his  own  fraud 
to  shield  him  from  responsibility  as  factor,  and  plaintiff  could  adopt 
the  sales  made  and  claim  the  proceeds. 

(Argued  June  19, 1877 ;  dedded  September  25, 1877.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  affirming  an  order  of 
Special  Term,  denying  a  motion  to  vacate  an  order  of 
arrest. 

This  action  was  brought  to  recover  the  proceeds  of  certain 
sales  of  sugars  alleged  to  have  been  received  by  defendants 
as  plaintiff's  factors.  It  appeared  substantially  from  the 
papers  that  defendants  were  sugar  brokers  in  New  York, 


1877.]         STAin>ARD  Sugar  Rbfinbrt  d.  Dattov.  487 


statement  of  case. 


doing  business  under  the  firm-name  of  Dayton  &,  Co.,  the 
actual  management  and  control  of  the  business  being  under 
the  personal  supeiTision  of  defendant  Dayton.  Defendants' 
firm  had  acted  as  brokers  for  plaintiff  in  selling  its  sugars ; 
sugars  wera  ordinarily  sold  in  two  ways  —  t.  e.,  a  cei'tain  price 
in  gold  on  fifteen  days'  time,  and  a  certain  price  in  currency 
on  thirty  days  time.  Plaintiff's  instructions  confined  defend- 
ants' sales  on  its  account  to  the  latter.  Defendants  repoi'ted 
various  sales  on  these  terms,  invoices  and  bills  of  lading  to 
be  sent  to  their  office,  payments  to  be  there  collected,  and 
the  sugars  to  be  shipped  by  plaintiff  directly  to  the  pur- 
chasers. The  reports  were  acted  upon  by  plaintiff,  the 
sugars  shipped  as  directed,  and  the  bills  of  lading  and 
invoices  sent  to  defendants.  The  sales  were,  in  fact,  made 
by  Dayton  for  gold  at  fifteen  dajrs.  Defendants  sent  the 
bills  of  lading  with  new  invoices,  in  their  own  names,  with 
actual  terms  of  sale  stated.  Of  this  plaintiff  had  no 
knowledge.  Defendants  received  the  proceeds  of  the 
sales,  and  thereafter  failed  and  did  not  pay  over  the  same 
to  plaintiff 

Samuel  Hand^  for  the  appellant.  To  make  a  party  sub- 
ject to  arrest  for  money  received  in  a  fiduciary  capacity,  the 
identical  money  must  be  the  property  of  the  creditor. 
{Moi'ange  v.  TFa/c&wi,  6  Hun,  529;  8tdU  v.  King,  8  How. 
Pr.,  298;  Republic  of  Mexico  v.  DeArangoiz,  5  Duer,  634; 
Buchanan  Farm  OH  Co.  v.  Woodman^  1.  Hun,  639.) 
Defendants,  as  brokers,  had  no  authority,  and  were  intrusted 
with  no  duty  or  fiduciary  power  to  collect  the  price  of  the 
sugar  from  the  purchasers.  {Higgina  v.  Moore,  34  N.  Y., 
417.)  So  far  as  the  gold  is  concerned,  the  defendants  are 
responsible  to  the  vendees  alone.  (Schadler  v.  CJiase,  16 
How.,  414;  Burhana  v.  Ousey,  4  Sandf.,  707.)  Defendants 
had  not  correctly  reported  the  sales  to  the  purchasers,  and 
plaintiff  could  only  recover  such  damage  as  it  could  show 
it  had  sustained  by  reason  thereof.  (MerriU  v.  Johnson,  12 
J.  R.,  102;  14  id.,  484;  Burton  v.  Thompson,  2  N.  Y.,  W'kly 
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Dig.,  295.)  A  plaintiff  in  an  action  on  contract,  in  wiiidi 
the  defendant  is  an*e^d  for  money  received  in  a  fiducia^ 
capacity,  cannot  sujs>tain  an  order  of  arrest,  on  a  motion  to 
vacate  by  showing  fects  that  wonld  maintain  an  action 
in  tort  {Buchanan  Farm  OH  Co.  v.  Woodman,  1  Hon, 
639.) 

M.  W.  Divine^  for  the  respondent  Defendants  were  act- 
ing in  a  fiduciary  capacity.  (Code,  §  179,  subd.  2;  Yalegr. 
Blodgea,  8  How.  Pr.,  278;  Schudderr.  StiieldSy  17  id.,  420; 
O^eU  V.  Brough,  24  id.,  274;  Dubois  y.  Thompson,  1  DJt, 
309;  Duguid  v.  JEdtoards,  50  Barb.,  288;  Johnson  v.  WB 
man,  10  Abb.  Pr.  [N.  S.J,  111.)  Defendants  were  guilty 
of  a  fraud  in  contracting  the  debt  for  which  this  actioo  ms 
brought.  (Code,  §  179,  subd.  4;  Taussig  v.  Hartj  49  N. 
Y.,  301;  Harpendingy.  Shoemaker,  37  Barb.,  270.) 

Rapallo,  J.  The  appellant  caused  the  plaintiffi  to  ship 
the  lots  of  sugar  in  question  to  the  several  purchasers  t« 
whom  he  had  sold  them,  and  to  forward  the  invoices  and 
bills  of  lading  to  him,  by  representing  that  he  had  contracted 
for  the  sale  of  the  sugars  on  the  terms  authorized  by  the 
plaintiff;  and  he  undertook  to  collect  the  proceeds  of  sale 
from  the  purchasers,  and  pay  them  over  to  the  phintaib 
This  was  the  substance  of  the  transaction.  By  inducing  the 
plaintiff  to  intrust  him  with  the  invoices  and  bills  of  lading, 
he  obtained  from  them  the  power  of  making  an  effectoal 
delivery  of  the  sugars,  and  collecting  the  purchase  money, 
and  that  was  the  obvious  purpose  for  which  they  iroe 
entrusted  to  him;  for  in  his  reports  of  sales  requesting  the 
bills  of  lading  and  invoices  to  be  sent  to  lus  office,  he  stated 
that  payment  for  the  sugar  was  to  be  collected  there.  This 
was  the  same  in  substance  as  entrusting  the  appellant  with 
the  possession  of  the  sugars,  with  authority  to  sell  and  coDect 
the  price,  and  the  appellant  occupied  the  position  of  fitctor, 
and  not  of  broker. 

The  appellant  did  receive  the  invoices  and  bills  of  ladingi 
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and  deliver  them  to  the  pui'chasers,  and  did  collect  from 
them  the  proceeds  of  the  sales,  and  has  failed  to  pay  them 
over.  This  clearly  brings  him  within  the  provision  of  the 
Code.  His  defense  is,  that  he  made  the  sales  on  different 
terms  from  those  upon  which  he  was  authorized  to  make,  and 
represented  that  he  had  made  them.  Such  a  defense  is  inad- 
missible. He  cannot  set  up  his  own  fraud  to  shield  him  from 
responsibility  as  factor.  The  purchasers  were  not  boimd  by 
the  secret  instructions  of  the  plaintiiB^  to  their  agent,  and  the 
sales  and  payments  were  therefore  valid.  Neither  can  the 
arrangements  between  the  appellant  and  purchasers,  which 
were  unknown  to  the  plaintifis,  affect  their  rights.  Although 
the  sales  were  made  on  different  terms  from  those  authorized 
by  the  plaintiffs,  this  does  not  affect  their  rights  against  the 
appellant.  They  may  waive  the  variance,  and  adopt  the  sales 
and  claim  the  proceeds.  It  is  an  extraordinary  defense  on 
the  part  of  a  factor,  to  set  up  that  he  is  not  liable  as  such  to 
his  principal  for  proceeds  of  sales  collected,  because  in  mak- 
ing the  sales  he  varied  from  the  terms  on  which  he  was 
authorized  to  sell,  and  falsely  reported  that  he  had  con- 
formed to  them. 

The  order  can  also  be  sustained  on  the  ground,  that  the 
debt  was  fraudulently  contracted.  The  appellant  obtained 
possession  of  the  invoices  and  bills  of  lading  by  falsely  rep- 
resenting that  he  had  sold  the  sugars  on  the  terms  authorized 
by  his  principals.  If  he  had  told  the  truth,  they  would  not 
have  shipped  the  sugars  or  sent  him  the  papere  which 
enabled  him  to  collect  the  money.  And  this  the  appellant 
knew,  because  they  had  informed  him  that  they  would  not 
contract  on  those  terms. 

By  this  means  he  collected  the  proceeds  fifteen  days  before 
the  time,  when,  according  to  his  reports  to  the  plaintiff,  they 
would  be  payable,  and  in  the  interim  misapplied  them  by 
employing  them  in  their  own  business. 

The  attempted  denial,  that  the  biUs  of  lading  were  sent  by 
plaintifis  to  the  appellant,  as  requested  by  him,  and  the 
attempted  denial  of  such  request,  are  too  feeble  in  the  face 
SiCKBLS.— Vol..  XXV.       62 


490  Mattbr  OF  WiLLETT.  [Sept, 


statement  of  case. 


of  the  positive  evidence  on  the  part  of  the  plaintiff,  to 
require  comment.     It  is  difficult  to  see  how  the  appellant 
could  have  collected  the  price  without  those  documents. 
On  both  grounds  the  order  should  be  affirmed  with  costs. 


All  concur. 
Order  affirmed. 


In  the  Mattbb  of  the  PETirioir  of  Edwabd  M.  Wnr 
LETT  TO  Vacate  ax  Assessment. 

Under  tbe  provision  of  the  act  of  1872,  relating  to  local  improvements  in 
the  city  of  New  York  (}  7,  chap.  580,  Ijaws  of  1872),  wluch,  in  the  absence 
of  fraud,  prohibits  the  vacating  of  an  assessment  for  irregolarity  save 
for  re-paving  a  street,  where  an  assessment  upon  the  property  for 
paving  the  same  street  has  once  been  paid,  to  sustun  proceedings  to 
vacate  an  assessment  for  re-paving,  actual  payment  of  a  prior  assess- 
ment must  be  proved ;  the  applicant  cannot  rely  upon  a  presumption  of 
payment  arising  from  lapse  of  time. 

(Argued  June  19, 1877 ;  decided  September  25, 1877.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  an  order  of 
Special  Term,  denying  a  motion  to  vacate  an  assessment  for 
re-paving  Delancey  street  in  the  city  of  New  York,  because 
of  failure  to  publish  the  resolution  of  the  board  of  aldermen, 
authorizing  the  improvement. 

It  appeared  that  a  prior  assessment  for  paving  the  same 
street  was  imposed  upon  the  premises  in  1831,  no  proof  was 
presented  by  the  petitioner  that  said  assessment  had  ever 
been  paid. 

A.  B.  Johnson^  for  the  appellant.  The  failure  to  publish 
in  the  New  York  Leader  the  resolution  and  ordinance  was 
fatal  to  the  assessment.  {In  re  Smith,  52  N.  Y.  526;  In  re 
FdUom,  56  id.,  60;  In  re  Anderson^  60  id.,  457;   In  re 
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Burke,  62  id.,  224.)  The  payment  of  the  fii^t  assessment 
was  sufficiently  proven.  {Mayor  of  N.  Y.  v.  Colgate^  12  N. 
Y.,  148;  Miller  v.  Smith,  16  Wend.,  425;  Lyaa  v.  Adde, 
63  Barb.,  89.)  This  was  a  proceeding  under  a  remedial 
statute  which  the  court  should  construe  liberally.  [In  re 
SOth  /».,  17  Abb.,  Pr.,  324.) 

J.  A.  Bedll,  for  the  respondent.  Payment  of  a  prior 
assessment  will  not  be  presumed  in  these  proceedings. 
(Laws  1858,  chap.  335,  ^  2;  Laws  1874,  chap.  313;  In  re 
SerreH,  9  Hun,  234;  Mayor,  etc.  v.  Colgate,  12  N.  Y.,  156; 
Fisher  v.  Mayor,  etc.,  6  Hun,  64;  Lawrence  v.  BaM,  14  N. 
Y„  477;  Mai^ey  v.  F.  X.  &  Tr.  Co.,  id.,  302.)  Pre- 
sumption of  payment  exists  in  this  State  by  statute  only,  and 
cannot  extend  beyond  the  cases  to  which  the  statute  applies 
it.     (2  R.  S.,  301,  §  48;  3  id.,  590.) 

Earl,  J.  This  is  a  proceeding  to  vacate  an  assessment 
for  repaying  Delancey  street,  in  the  city  of  New  York,  and 
under  section  7  of  chapter  580,  of  the  Laws  of  1872,  the 
relief  in  this  case  can  be  giunted  only  in  case  an  assessment 
for  paving  the  same  street  has  once  been  paid. 

It  appears  that  there  was  an  assessment  for  paving  this 
street  in  1831,  but  there  was  no  proof  that  the  assessment 
had  even,  in  fact,  been  paid.  The  petitioner  relies  entirely 
upon  the  presumption  of  payment  froip  the  lapse  of  time. 
This  will  not  do.  In  this  proceeding  taken  by  him,  seeking 
affirmative  relief,  depending  upon  the  fact  of  payment,  he 
cannot  rely  upon  the  presumption,  but  must  show  actual 
payment  by  competent  proof.  {Latvrence  v.  Ball,  14  N.  Y. , 
477 ;  Morey  v.  Farmer^  Loan  and  Trust  Co.,  Id.,  302 :  In 
re  SerriH,  9  Hun,  234.) 

The  order  must  be  affirmed  with  costs. 

All  concur. 

■Order  affirmed. 
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ai65  447  SoLOMON  Baenett,  Bespondent,  v.  Henry  Selling, 

aies  449  AppeUant. 

An  order  of  arrest,  in  an  action  to  recover  poeaeeaion  of  pereoDal  property, 
is  authorized  under  subdivimon  3  of  section  179  of  the  Code,  as  amended 
in  1851»  when  it  appears  that  possession  of  the  property  was  acquired 
by  defendant,  as  purchaser,  fx*audulently  and  under  circumstances 
justifying  a  reclamatioa  by  the  vendor,  and  that  defendant  has  sold  the 
property  vrith  intent  to  perfect  the  fraud,  and  to  put  the  property 
beyond  the  reach  of  the  owner ;  such  a  sale  is  a  disposition  of  the 
property  *'  with  intent  to  depnve  the  plaintiff  of  the  benefit  thereof,** 
within  the  meaning  of  said  section. 

An  action  of  replevin  by  the  maker  will  not  lie  for  a  check,  after  it  has 
been  presented  to  and  paid  by  the  drawee,  and  returned  as  a  voucher 
to  the  maker. 

Bamett  v.  Selling,  (9  Hun,  236)  modified. 

(Argrued  June  20, 1877;  decided  September  25, 1877.) 

Appeal  from  order  of  the  Greueral  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  affirming  an  order  of 
Si)ecial  Term  denying  a  motion  on  behalf  of  defendant  to 
vacate  an  order  of  arrest  herein.  (Reported  below,  9 
Hun,  236.) 

This  was  im  action  of  replevin,  plaintiff  claiming  to  recover 
the  possession  of  twelve  bales  of  tobacco,  and  a  check  drawn 
by  him  for  $2,000.  The  order  of  aiTcst  was  gi'anted  mider 
subdivision  3  of  seqtion  179  of.  the  Code.  The  affidavits 
upon  which  the  order  of  arrest  was  granted,  set  forth  in 
substance,  among  other  things,  that  defendant,  before  the 
commencement  of  the  action,  by  false  and  fraudulent  repre- 
sentations, and  with  fraudulent,  premeditated  design  not  to 
pay,  induced  plaintiff  to  sell  to  him  the  tobacco  in  question, 
and  to  loan  to  him  $2,000,  which  plaintiff  did  by  giving  a 
check  for  that  amount,  which  check  was  paid  to  and  the 
amount  received  by  defendant;  and  that  defendant,  **with 
intent  to  deprive  the  plaintiff  of  the  benefit  thereof,"  sold  and 
disposed  of  the  tobacco,  and  that  the  sheriff,  to  whom  the 
requisition  in  the  action  had  been  issued,  had  not  found  or 
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taken  any  pait  of  the  property  in  question,  but  had  returned 
the  requisition  with  the  u;sual  certificate  in  such  cases.  De- 
fendant's affidavits,  on  the  motion  to  vacate  the  order  of 
arrest,  alleged,  among  other  things,  that  before  the  com- 
mencement of  the  action,  and  before  any  demand  was  made 
for  its  return,  he  had  sold  and  delivered  the  tobacco  in  the 
ordinaiy  course  of  trade,  and  had  none  of  it  in  his  possession 
or  under  his  control;  that  plaintiff's  check  was  piiid  on  pre- 
sentation by  the  drawee,  charged  to  plaintiff's  account,  and 
returned  to  him  as  a  voucher,  and  was  in  his  possession 
before  the  conunencement  of  the  action.  These  allegations 
as  to  the  check  were  not  denied  by  plaintiff. 

Samuel  Sand,  for  the  appellant.  Defendant  was  not, 
upon  the  facts  asserted  by  plaintiff,  liable  to  arrest  under 
subdivision  3  of  section  179  of  the  Code.  (^Roberts  v.  Ran- 
del,  3  Sandf.,  707.)  To  maintain  the  warrant,  it  must  appear 
that  defendant  concealed,  removed,  or  disposed  of  the  prop- 
erty to  prevent  its  being  taken.  {Mardey  v.  Patterson,  3 
Code  R.,  89;  Watsm  v.  McGuire,  33  How.  Pr.,  87;  Reimer 
V.  Nagel,  1  E.  D.  S.,  256;  Pike  v.  Lent,  4  Sandf.,  650; 
Sherlock  v.  Sherlock.  7  Abb.  Pr.  [N.  S.],  22.) 

A.  R.  Dyett,  for  the  respondent.  For  the  purposes  of 
this  appeal,  and  as  the  appellant  did  not  submit  all  the  evi- 
dence, it  must  be  presumed  that  on  all  the  affidavits  the  judge 
at  Special  Term  was  justified  in  finding  that  all  the  allega- 
tions and  charges  made  in  the  affidavits  on  which  the  order 
of  arrest  was  granted  were  true.  {Brown  v.  Montgomery, 
20  N.  Y.,  287;  Nicholas  v.  Michaels,  23  id.,  264;  24  id., 
139;  Bevoe  v.  Brant,  53  id.,  462;  49  Barb.,  98,  314 ;  2 
Keyes,  647;  Darrell  v.  Turner,  1  Paige,  493;  Waterbury  v. 
Stwi-tevaiU,  18  Wend.,  361;  1  Hill,  308,  311,  317;  Kingy. 
Phillips,  8  Bosw.,  603.)  Replevin  may  be  maintained, 
although  the  defendant  has  not  only  parted  with  the  posses- 
sion of  all  control  over  the  proi3erty,  but  has  sold  and  dis- 
posed of  the  same  to  bona  fide  purchasers.     {Ellis  v.  Lersrver, 
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48  Barb.,  539,  affirmed  by  Comm.  of  Appeals;  Nichols  v. 
Michael,  23  N.  Y.,  264;  Dunham  v.  Trot/  R.  B.  Co.,  3 
Keyes,  543;  Brockway  v.  Bumap,  16  Barb.,  309;  Wai'd  v. 
Woodbum,  27  id.,  346-353;  Savage  v.  Perkins,  11  How. 
Pr.,  17;  Durkev.  Wakefield,  id.,  106.)  Eeplevin  could  be 
maintained  for  the  cheek.  (Murray  v.  Burling,  10  J.  R, 
182;  Decker  v.  MatOiewa,  12  N.  Y.,  319;  Bowen  v.  Fenner, 
40  Barb.,  390;  Buck  v.  Kent,  3  Vt.,  99;  Goggerly  v.  Cie^- 
6cr^,  2  R  A  P.  [N.  R],  170;  20  N.  Y.,  76;  1  Duer,  597; 
Morris  on  Eeplevin  [2d  ed.],  68;  Ford  v.  Williams,  24  N. 
Y.,  366;  Reynolds  v.  Scholer,  5  Cow.,  323.)  Trover  or 
detinue  before  the  Code  could  have  been  maintained  for 
both  the  tobacco  and  the  check.  (Code,  §  275;  28  N.  Y., 
608;  17  id.,  491;  Marquat  v.  Marquai,  12  id.,  341;  Emery 
v.  Pease,  20  id.,  62;  Armitage  v.  Pulver,  37  id.,  494;  24 
id.,  40,  607;  29  How.  Pr.,  404;  15  Abb.  Pr.,  280;  Colton 
v.  Jones,  7  Robt,  160;  Brockway  v.  Bumap,  16  Barb.,  313; 
3  R  S.,  767,  reviser's  note;  Code,  §  179,  subd.  1,  187.) 

Allen,  J.  For  all  the  purposes  of  this  appeal  it  must  be 
assumed  that  replevin,  as  a  substitute  for  the  action  of  detinue, 
now  olv^olete,  will  lie/  although  the  defendant  has  parted  with 
tlie  possession  of  the  property,  and  the  same  is  beyond  the  reach 
of  the  piXK'Ccss  of  the  court,  so  that  in  no  event  can  a  return  of 
the  property  be  had,  either  in  virtue  of  the '  *  claim  and  demand  " 
of  the  plaintiff,  or  any  judgment  that  may  be  given  in  the 
action.  {Xkhols  v.  Michael,  23  N.  Y.,  264.)  The  subdivi- 
sion  (3)  of  the  section  (179)  of  the  Code,  under  which  the 
order  of  arrc^  was  made  in  the  case,  was  amended  in  1851 
by  adding  the  last  clause.  Before  that  amendment  an  order 
of  arrest  vras  ))ermisiblo  in  actions  of  this  character,  when 
the  pro|)erty  or  any  part  of  it  '*  has  been  concealed,  removed 
or  disposed  of,  so  that  it  cannot  be  found  or  taken  by  the 
sheriff,''  and  the  amendment  added  this  clause  after  the  word 
**  sheriff,*'  **  and  with  the  intent  that  it  should  not  be  so  found 
or  taken,  or  with  the  intent  to  deprive  the  plaintiff  of  the 
benefit  thereof'' 
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To  authorize  an  oMer  of  arrest,  therefore,  there  must  be  a 
ooncedhnent,  removal,  or  disposal  of  the  property,  or  some 
part  thereof,  with  intent  either  to  defeat  the  pit)cess  of  the 
court  or  to  deprive  the  plaintiff  of  the  benefit  thereof;  that  is, 
of  the  property.  An  intent  to  put  the  property  beyond  the 
reach  of  the  owner  by  selling  it  to  a  hanja  fide  purchaser, 
when  such  a  transaction  would  avail  for  the  purpose,  or  by 
so  changing  its  form  that  it  could  not  be  identified,  or  by 
concealing  it,  or  by  any  other  act,  will  authorize  the  order, 
although  the  fraudulent  actor  may  not  contemplate  an  action 
at  law  to  recover  the  specific  property.  "When,  as  is  alleged 
and  appears  by  the  affidavits  on  which  the  order  was  made, 
possession  of  property  has  been  acquired  fraudulently,  and 
under  circumstances  justifying  a  reclamation  of  it  by  the 
owner,  and  the  fraudulent  purchaser  has  sold  the  property 
with  intent  to  perfect  the  fraud  and  put  the  property  beyond 
the  reach  of  the  owner,  the  intent  **  to  deprive  the  owner  of 
the  benefit  thereof"  contemplated  by  the  act  is  established, 
and  the  case  is  not  only  directly  within  the  letter  of  the  stat- 
ute, but  is  also  within  its  spirit  Any  other  interpretation 
would  deprive  the  last  words  of  all  meaning,  as  they  would 
add  nothing  to  the  other  provisiods  of  the  statute.  Every 
act  done  with  intent  to  evade  the  process  of  the  court,  and 
deprive  the  plaintiff  of  the  benefit  of  his  action  is  provided 
for,  and  made  the  ground  of  an  aiTest  in  the  preceding  clauses; 
and  the  last  paragraph  was  added  to  cover  a  very  difierent 
fraudulent  intent. 

The  decisions  of  the  courts  of  original  jurisdiction  may  not 
be  entirely  harmonious,  and  yet  in  view  of  the  fact  that  some 
of  them  have  been  made  under  the  statute  as  it  was  before 
the  amendment  of  1851,  and  othei's  before  the  principle  enun- 
ciated in  Nichols  v.  Michael  had  been  authoritatively  decided, 
and  may  well  have  been  considered  in  doubt,  there  is  no  real 
conflict.  Many  of  the  opinions  ai'e  able  and  interesting,  but 
under  the  changes  in  the  law  need  not  be  referred  to,  as  they 
do  not  throw  much  light  upon  the  reading  of  the  present 
statute.     Assuming  that  the  purchase  of  the  goods  was  fraud- 
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ulent,  and  that  they  were  disposed  of  with  intent  '*  to  deprive 
the  plaintiff  of"  them,  the  case  was  one  for  an  order  of  arrest. 
A  jprima  facie  ease  was  made  by  the  defendants  of  the  fraud 
in  the  original  purchase,  and  of  the  intent  with  which  the 
goods  were  sold.  It  follows,  therefore,  that  we  cannot  inter- 
fere with  the  order  so  far  as  the  value  of  the  tobacco  is  con- 
cerned. But  while  we  cannot  review  upon  this  appeal  from 
an  interlocutory  order,  the  cases  holding  that  the  action  is 
maintainable  in  respect  to  the  tobacco,  and  upon  the  merits 
discharge  the  order,  we  are  not  concluded  in  respect  to  the 
check  included  in  the  same  action. 

The  giving  of  the  check  by  the  drawer  was  but  the  loan 
of  the  money  represented  by  it  to  the  payee.  It  was  but 
the  written  authority  of  the  lender  to  the  depository  of  the 
money  to  pay  the  amount  to  the  defendant,  and  when  it  was 
delivered  to  the  drawee  and  the  money  paid  thereon,  it  had 
accomplished  its  purpose  and  was  functus  officio^  except  as 
voucher  in  the  hands  of  the  payer  in  his  settlements  with  the 
drawer.  A  verbal  order  acted  upon  by  the  depository  or 
debtor  of  the  drawer  would  have  been  as  effectual,  and  served 
the  same  purpose  as  the  written  order.  It  is  not  necessary 
to  say  that  trover  might  hot  have  been  brought  for  the  check 
within  the  principle  of  Murray  v.  Burling  (10  J.  R.,  172), 
but  a  check,  when  it  has  performed  its  office,  can  hardly  be 
the  subject  of  replevin,  and  if  the  plaintiff  has  it  in  his  pos- 
session, the  shci  iff  cannot  return  that  it  has  been  eloigned  or 
camiot  be  found  to  deliver  to  the  plaintiff.  If  the  tobacco 
had,  by  any  means,  come  to  the  ][K)6session  of  the  plaintiff, 
the  action  of  replevin  woidd  not  lie,  although  ti-espass  or 
trover  might,  for  the  original  tortious  tixking  or  detention. 
Whenever  the  plaintiff  admits  the  possession  of  property  there 
can  be  no  occasion  for  an  action  to  recover  the  possession. 
He  has  to  make  an  affidavit  that  the  **  property  is  wrongfully 
detained  by  the  defendant,"  etc.,  and  also  the  **  actual  value." 
(Code,  §  207.)  The  property  is  not  detained,  and  what  is 
the  actual  value  of  a  canceled  check  ?  The  defendant  may 
give  security  for  a  return  of  the  property.     (Id.,  §  211.)    I 
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do  not  gee  why  it  would  not  be  a  good  defense  to  an  action 
upon  such  a  bond  that  the  plaintiff  had  the  possession,  and 
that  it  was  impossible  for  that  reason  literally  to  comply  with 
the  condition.  Again,  the  judgment  must  be  for  a  return  of 
the  property,  and  it  is  executed  the  moment  it  is  rendered. 
(Code,  §  277.)  The  affidavit  that  it  **has  been  concealed, 
removed  or  disposed  of,"  which  is  required  for  an  order  of 
arrest  in  the  action,  is  necessarily  untrue,  and  the  plaintiff* 
cannot  make  an  affidavit  in  compliance  with  the  statute.  But 
the  check,  when  paid  and  canceled,  is  of  no  value  as  prop- 
erty. The  conversion  of  a  note  has  respect  to  the  time  when 
the  owner  is  deprived  of  it,  and  when  it  had  value,  and  hence 
an  action  of  trover  lies  to  recover  its  value  at  that  time,  but 
replevin  would  not  lie  by  the  maker  for  a  paid  and  canceled 
note  which  was  in  his  hands. 

An  action  in  this  form  cannot  be  sustained  for  the  check,, 
and  the  order  of  arrest  must,  therefore,  be  modified  by  redu- 
cing the  amount  to  two  thousand  five  hundred  dollars. 

All  concur. 

Ordered  accordingly. 


Seiomund  M.  Peyseb,  Appellant,  v.  The  Mayor,  Aldeb^ 
MEN  AND  Commonalty  of  the  City  of  New  Yobk,. 
Bespondent. 

When  the  proceedings  in  the  case  of  an  assessment  for  a  local  improve- 
ment are  regular  npon  their  face^  and  on  presentation  make  out  a  right 
to  levy  and  collect  the  amount,  in  due  course  of  law,  by  municipal  lease 
of  real  estate, they  have  the  force  of  a  judgment,  and  a  party  paying 
on  presentation  and  demand  may,  upon  a  subsequent  setting  aside  of 
the  assessment,  maintain  an  action  against  the  municipal  corporation  to 
recover  back  the  amount.  The  payment  in  snch  case  is  not  voluntary, 
but  under  coercion  by  law. 

It  geemSf  that  to  warrant  an  action  to  recover  back  moneys  paid  by  coer- 
cion of  law,  npon  a  judgment,  tax,  or  assessment,  it  must  appear  that 
the  judgment  or  proceedings  were  prima  facie  regular,  and  that  the  rights 
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and  poBitioiis  of  tlie  parties  hare  been  changed  since  the  payment,  as 
by  a  rereraal  for  error,  or  a  setting  aside  for  irrsgolaritj  or  ill^ality. 

TheIf.T.^ff.B.B.Co.  v.  MarA  (12 K.  T.,  806), and  Fleetwood  v.  Tte 
Mayor,  etc.  (2  Sandi.,  475)  distinguished. 

Fiyeer  t.  The  Mayor,  etc.  (8  Hun,  413)  reversed. 

(Ar^ed  Jone  19, 1877 ;  decided  September  25, 1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  defendant,  entered  upon  an  order  dis- 
missing plaintiff's  complaint  on  trial.  (Reported  below,  8 
Hun,  413.) 

This  action  was  brought  to  recover  back  moneys  alleged 
to  have  been  paid  upon  an  alleged  assessment. 

The  complaint  alleged,  in  substance,  that  in  March,  1869, 
defendant  imposed  and  put  on  record  what  appeared  to  be, 
and  what  defendant  alleged  and  claimed  was,  an  assessment 
on  a  lot  owned  by  plaintiff,  in  the  city  of  New  York,  for  a 
local  improvement;  that  said  assessment  thereby  became  and 
was  a  lien  and  incumbrance  on  said  lot,  and  plaintiff  was 
compelled  to  and  did  pay  the  amount  of  said  assessment,  he 
supposing  that  said  apparent  assessment  was  legal  and  valid; 
that  in  October,  1869,  the  Supreme  Court,  on  motion,  set 
aside  said  assessment,  and  adjudged  the  same  to  be  void,  and 
that  the  comptroller  of  the  city  refused  to  pay  back  on 
demand  the  sum  so  paid. 

The  answer  admitted  that  the  assessment  was  duly  imposed 
and  paid,  and  alleged  that  such  payment  was  voluntarily 
made. 

Upon  the  trial,  the  petition  upon  which  the  application 
was  made  to  vacate  the  assessment,  and  the  order  vacating, 
were  given  in  evidence.  This  alleged,  as  the  ground  of 
illegality,  that  there  was  included  in  the  amount  for  which 
the  assessment  was  made  the  cost  of  works  not  authorized 
by  the  ordinance  under  which  the  assessment  was  laid.  The 
order  recited  that  it  satisfactorily  appeared  that  such  irregu- 
larity took  place.  It  also  appeared  that  in  July,  1869, 
plaintiff  received  official  notice  of  the  confirmation  of  the 
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assessment  and  a  demand  of  payment  on  or  before  July 
27th;  that  he  thereupon  paid  the  same,  under  protest. 

A.  JR.  Dyed,  for  the  appellant.  The  order  of  November 
9th,  1869,  was,  until  vacated  or  reversed,  res  adjudzcata. 
(3  Cow.,  120;  8  Wend.,  9;  lJ.Cas.,436;  Gates  y.  Preston, 
41  N.  Y.,  113;  Foster  v.  Miller,  50  id.,  385;  32  id.,  281;  6 
id,  137;  38  id.,  83;  Simfi  v.  Poughkeepsie,  37  id.,  511,  514; 
6  Sandf.,  134;  3  Barb.,  341;  3  Den.,  238;  Embury  y.  Conner, 
3  N.  Y.,  511;  Keen  v.  Clarke,  5  Robt.,  38.)  When  plain- 
tiff paid  the  assessment,  it  was  a  lien  and  a  cloud  upon  his 
propei^y  until  vacated.  (40  N.  Y.,  549;  14  id.,  11,  12.) 
The  proceedings  of  the  commissioners  were  judicial,  and 
equivalent  to  a  judgment  against  plaintiff  for  the  amount  of 
the  assessment.  {Bank  of  Comm.  v.  Mayor,  etc.,  43  N.  Y., 
184,  188,  189;  Swift  v.  Poughkeepsie,  37  id.,  511.)  Plain- 
tiff's sole  remedy  was  by  petition  to  vacate,  he  could  not 
obtain  any  injunction  order,  or  process  staying  the  enforce- 
ment of  the  assessment  ad  interim,  and  was  compelled  to  pay 
it  (43  N.  Y.,  184-189;  37  id.,  511;  Crook  v.  Andrews,  40 
id.,  547-549;  Wilson  v.  Mayor,  etc.,  4  E.  D.  S.,  675,  677, 
702,  703.)  It  was  not  necessary  that  he  should  wait  for  the 
issuing  of  any  warrant  to  collect  the  assessment,  or  a  sale  of 
his  property.  (43  N.  Y.,  184;  Garr  v.  MaHin,  20  id.,  306; 
Sturgis  v.  Allis,  10  Wend.,  355;  Meagher  v.  Kellog,  24  id., 
32.)  Money  paid  in  obedience  to  a  judgment  or  proceeding 
of  a  judicial  character  may  be  recovered  back  when  that 
judgment  or  proceeding  is  reversed  or  vacated,  although  the 
party  paying  it  might  have  stayed  the  proceedings  on  appeaL 
{Duncan  v.  Ware,  5  S.  &  P.,  119;  Stevens  v.  JFitch,  11  Met., 
248;  Homer  v.  Barrett,  2  Root,  156;  Green  v.  Stone,  1  H. 
&  J.,  405;  Clark  v.  Pinney,  6  Cow.,  297;  Duncan  v.  Kirk- 
pat7'ick,  13  S.  &  R.,  292;  Jamaica  v.  Guilford,  2  Chip.,  103; 
Lymxm  v.  Edwards,  12  Day,  153;  Hamilton  v.  Aslin,  3 
Watts,  222;  Jfewdigate  v.  Davy,  1  Ld.  Raym.,  742;  Eindcn 
V.  Hooper,  Cowp.,  419;  Thurston  y.  Mills,  16  East,  270; 
Lott  Y.  Swe&iyr29  Barb.,  92,  93;  37  N.  Y.,  511;  43  id.,  184.) 
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D.  J.  Dearij  for  the  respondent.  Money  voluntarily  paid 
without  mistake  of  fact,  duress,  compulsion,  or  fraud,  cannot 
be  recovered  back  on  the  ground  that  the  party  was  under 
no  obligation  to  pay  it.  {Fleetwood  v.  Mayor ^  etc.,  2  Sandf., 
475;  Fairest  v.  Mayor,  etc,,  13  Abb.  Pr.,  350;  Moimtt  v. 
Wrighty  1  Wend.,  356;  Sp^ague  v.  Birdsallj  2  Cow.,  419; 
Clark  V.  ZhUcher,  9  id.,  674;  Supers  Onondaga  Co.  v.  Bingga, 
2  Den.,  26;  Sandf ord  v.  Mayor,  etc.,  33  Barb.,  147;  Canmil 
Bank  v.  Rochester.  42  id.,  488;  Trinity  Church  v.  Mayor ^ 
etc.,  10  How.  Pr.,  138;  JV.  T.  <&  H.  R.  R.  Co.  v.  Marsh,  2 
Kern.,  308;  Swift  y.  Poughkeepaie,  37N.  Y.,  511;  Brisbane 
V.  Dacres,  5  Taunt.,  143;  Robinson  v.  Charleston,  S  Rich., 
317;  SUliman  v.  Wing,  7  HiU,  169;  Bilbie  v.  Lumlie,  2 
East,  470;  Bulkeley  v.  Stewart,  1  Day,  23;  Ixnoery  v.  Bor- 
dieu,  Doug.,  470;  KnMs  v.  Hall,  1  Esp.  [N.  P.  Cas.],  83; 
Brotjon  v.  McKimally,  id.,  279;  MarryaU  v.  Hampton,  2  id., 
646;  Stevens  v.  Lynch,  12  East,  38;  Lyon  v.  JSecA,  2  J.  Ch., 
61;  Ege  v.  Koontz,  3  Barr.  [Penn.],  109:  Flower  v.  Xtice, 
69  N.  Y.,  603-610.) 

FoLGEB,  J.  The  reversal  of  the  assessment  and  the  set- 
ting it  aside  as  illegal  and  void,  is  conclusive  that  the  money 
obtamed  upon  it  by  the  defendant  was  got  from  the  plaintiff 
without  primary  right.  In  such  case  the  general  rule  is,  that 
the  money  ex  Odqm  et  bono  belongs  to  the  plaintiff,  and  is 
held  by  the  defendant  for  his  use.  The  law  raises  an  obliga- 
tion on  the  part  of  him  who  has  received  the  benefit  of  it  to 
make  restitution.  It  is  upon  this  principle,  that  an  action  is 
maintainable  to  recover  back  money  collected  in  satisfaction 
of  an  erroneous  judgment  which  has  been  reversed  after  pay- 
ment made.  (BavJk  of  U.  S.  v.  Bank  of  Washington,  6 
Peters,  8;  Sturges  v.  Allis,  10  Wend.,  356;  Clark  v.  Pinney, 
6  Cow.,  297.)  But  in  actions  to  recover  naoney  paid  in  such 
case  another  principle  comes  in,  and  must  be  observed.  That 
is,  that  the  payment  must  be  involuntary,  which  is  tanta- 
mount to  saying  that  it  must  be  compulsory  from  coercion 
either  in  fact  or  by  law.     The  reason  of  this  principle  is,  that 
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a  person  shall  not  be  permitted,  with  the  knowledge  that  the 
demand  made  upon  hhn  is  illegal  and  unfounded,  to  make 
payment  without  resistance,  where  resistance  is  lawful  and 
possible,  and  afterwards  to  choose  his  own  time  to  bring  an 
action  for  restoration,  when,  perchance,  his  adversary  has  lost 
the  evidence  to  sustain  his  side.  I  have  spoken  of  coercion  in 
fact  and  coercion  by  law.  By  the  first  I  mean  that  duress 
of  person  or  goods,  where  present  liberty  of  person  or  imme- 
diate possession  of  goods  is  so  needful  and  desirable,  as  that 
an  action  or  proceedings  at  law  to  recover  them  will  not  at 
all  answer  the  pressing  purpose.  Duress  of  person  is  exem- 
plified in  Forshay  v.  Ferguson  (5  Hill,  154);  Eadie  v.  8limr 
mon  (26  N.  Y.,  9).  The  cases  of  Maxwell  v.  Jfewbold  (18 
How.  [U.  S.J,  511),  and  Harmont/  v.  Bingham  (12  N. 
Y.,  99),  illustrate  what  is  duress  of  goods.  It  may  be  well 
to  say,  that  there  can  be  no  pretense  in  this  case  of  a  coer- 
cion in  fact.  There  was  no  taking  or  threat  of  taking  goods. 
The  oral  protest  was  of  no  import,  save  to  show  that  there 
was  not  an  assent  to  the  proceedings.  (Flower  v.  Lance,  59 
N.  Y.,  603,  610.)  Coercion  by  law  is  where  a  court,  hav- 
ing jurisdiction  of  the  person  and  the  subject-matter,  has  ren- 
dered a  judgment  which  is  collectable  in  due  course.  There 
the  party  cast  in  judgment  may  not  resist  the  execution  of  it. 
His  only  remedy  is  to  obtain  a  reversal,  if  he  may,  for  error 
in  it.  As  he  cannot  resist  the  execution  of  it,  when  execu- 
tion is  attempted  he  may  as  well  pay  the  amoimt  at  one  time 
as  at  another  and  save  the  expense  of  delay.  It  may  be  well 
to  say,  that  if  the  judgment  is  not  afterwards  reversed,  but 
£9  invalid  for  any  collateral  reason,  or  the  process  issued  upon 
it  is  illegal,  payment  with  knowledge  of  the  fact  would  per- 
haps be  voluntary,  which  seems  a  sound  distinction  taken  by 
Emott,  J.,  in  Lott  v.  Swezey  (29  Barb.,  87-92).  To  such 
case  of  coercion  by  law,  as  is  above  giv^,  are  to  be  added 
those  quasi  adjudications  of  inferior  tribimals,  such  as  assess- 
ors of  taxes  or  assessments;  where  their  proceedings  are  reg- 
ular on  their  face,  and  on  presentation  make  out  a  right  to 
have  and  demand  the  amount  levied,  and  to  collect  it  in  due 
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course  of  law  by  sale  of  goods  or  municipal  lease  of  real 
estate.  Unless  void  on  their  fia^e,  they  have  the  force  of  a 
judgment;  the  party  is  legally  bound  to  pay,  and  has  no 
lawful  mode  of  resisting.  The  only  remedy  ift  a  reveisal  of 
the  adjudications.  Until  reversed  they  give  the  collector  of 
the  tax  the  right  to  take  and  sell  goods,  and  the  assessment 
remains  2^  prima  ftzcie  valid  lien  upon  real  estate.  {Bank  of 
CommomoecLlth  v.  The  Mayor ^  43  N.  Y.,  184-8.) 

There  is  no  clashing  here  with  the  case  of  The  JT.  Y. 
<6  H.  JR.  R.  Go.  y.  Marsh  (12  N.  Y.,  308).  In  that  case 
there  was  wanting  another  element,  which  is  assumed  to 
exist  in  the  cases  above  supposed.  There  had  been  no 
reversal  of  the  assessment  of  tax  in  that  case.  There  had 
been  no  alteration  of  the  rights  and  positions  of  the  parties, 
and  the  action  was  brought  upon  the  same  state  of  facts  us 
existed  when  the  payment  was  made.  Besides,  in  that  case, 
the  collector  did  not  assert  a  right  to  seize  propeily  then  and 
there.  There  was  no  taking,  nor  imminent  danger  thereof. 
He  was  out  of  his  bailiwick,  which  fact  was  as  well  known  to 
the  plaintiff  as  to  him,  and  at  the  time  payment  was  made  as 
when  action  was  commenced.  Nor  is  it  the  same  as  Fleet- 
wood V.  Cttt/  of  New  York  (2  Sandf.,  475).  There  it  was 
apparent' upon  the  face  of  the  proceedings  that  there  was  no 
foundation  for  them,  no  ordinance  having  been  adopted  for 
laying  the  assessment.  The  owner  of  the  land  assessed  could 
always  have  relied  upon  this  as  a  defense  to  an  action  to  dis- 
possess him.  The  lessee  of  the  city  would  have  needed  to 
show,  and  would  have  failed  to  show,  an  ordinance  for  the 
assessment.  The  assessments  were  not  a  cloud  upon  his  title, 
warranting  an  action  to  remove  an  apparent  lien.  {Marsli  v. 
City  of  Brooklyn,  59  N.  Y.,  280;  Waddmm  v.  BumJiam,  63 
id.,  132.)  To  warrant  an  action  to  recover  back  money  paid 
by  coercion  of  law  upon  a  judgment,  or  tax  levied,  or  assess- 
ment laid,  it  must  appear  that  the  judgment  or  proceedings 
were  prima  facie  regular,  so  as  not,  themselves,  to  furnish  evi- 
dence of  their  own  invalidity;  and  it  must  also  appear  that  the 
rights  and  positions  of  the  parties  have  been  changed  since  the 
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payment  was  made,  as  by  a  reversal  for  error  or  a  setting 
aside  for  irregularity  or  illegality.  By  the  setting  aside  of 
the  assessment,  in  the  case  in  hand,  the  last  of  the  require- 
ments is  made  out.  We  must  look  into  the  case  to  see  if  the 
first  is.  The  complaint  alleges  that  the  defendants  imposed 
and  put  upon  record  what  appeared  to  be,  and  what  defend- 
ants claimed  was,  an  assessment  on  the  plaintiff's  land,  and 
that  the  same  became,  and  was  an  apparent  lien  and  inciun- 
brance  thereon.  The  answer  admits  that  the  assessment  was 
duly  imposed  pursuant  to  law.  The  petition  for  the  vacat- 
ing of  the  assessment,  which  was  given  in  evidence,  alleges 
as  the  ground  of  illegality  that  there  was  included  in  the 
amount  the  cost  of  works  not  authorized  by  the  ordinance  in 
pursuance  of  which  the  assessment  was  laid.  The  order  of 
the  court  setting  aside  the  assessment  recites  that  it  satisfac- 
torily appears  that  such  ii*regularity  took  place.  This  is 
sufficient  to  show  that  the  illegality  of  the  assessment  con- 
sisted in  something  aliunde  the  record  which  would  be 
produced  by  a  mmiicipal  lessee  to  establish  his  right  to 
possession  of  the  lot  assessed.  It  was  in  a  fact  of  which  the 
plaintiff  would  have  needed  to  make  proof  on  his  part  to 
rebut  the  pi^rrui  fade  case  made  against  hinu  It  thus 
appears  that  the  plaintiff  fulfilled  the  other  requirement  of  a 
payment  involuntarily  made. 

It  follows  that  the  complaint  was  erroneously  dismissed  at 
the  trial,  and  the  judgment  should  be  reversed. 

All  concur. 

Judgment  reversed. 


'^ 


a  • 


->         -■! 


.rrt^ 


•  •4 


u  *    1  - 


3y 
L  idii tiling  •  jadg 


ff- 


1877.]  Gbttt  et  al.  d.  I)evlin  et  al,  505 


Statement  of  caee. 


ment  in  favor  of  plaintiffii  and  certain  of  the  defendants  of 
the  General  Term  of  the  Supremte  Court  in  the  first  judicial 
department,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury.  (Reported  below,  9  Hun,  603;  reported  on 
a  former  appeal,  54  N.  Y.,  403.)  / 

This  was  an  action  for  equitable  relief.  The  complaint 
alleged  and  the  court  found  in  substance,  that  prior  to  February 
22,  1865,  Daniel  Devlin,  deceased,  whose  executors  are 
defendants  herein,  with  defendants  Br}^an,  Askenburgh  and 
Atwood,  wei-e  the  owners  of  certain  interests  in  oil  lands  in 
ihe  state  of  Ohio,  which  had  cost  them  the  sum  of  $26,200. 
"With  a  view  of  disposing  of  the  same  at  a  greatly  enhanced 
price,  and  in  pui*suance  of  a  scheme  devised  for  that  purpose, 
they  caused  to  be  prepared  the  following  instrument : 

**  We,  the  undersigned,  do  hereby  subscribe  and  agree  to 
pay  forthwith  the  amounts  set  opposite  our  immes,  for  the 
purchase  of  property  in  Washington,  Monroe  and  Athens 
coimties,  Ohio,  as  per  memorandiun  annexed,  being  leasehold 
interest  in  745  acres  and  207  acres  in  fee,  at  the  sum  of  one 
hundi'ed  and  twenty-five  thousand  ^dollars  ($125,000),  pay- 
ments  to  be  made  to  Daniel  Devlin,  Esq.,  at  Broadway  Bank, 
trustee  for  the  piu*chasers,  in  whose  name  the  title  to  prop- 
erty shall  be  taken,  said  property  to  be  put  into  an  associa- 
tion for  development  upon  such  terms  as  the  subscribers 
may  elect  after  this  subscription  is  completed. 

"New  York,^22d  Febinmry,  1865." 

Appended  to  which  was  a  description  of  the  property. 
Each  of  the  owners  subscribed  $5,000,  but  they  did  not 
intend  to  and  did  not  pay  their  subscriptions. 

The  firm  of  R.  P.  Getty,  composed  of  the  present  plain- 
tiflfe,  subscribed  $5,000.  The  firm  of  J.  E.  Amelung  &  Sons, 
the  membei's  of  which  were  formerly  plaintiffs,  subscribed 
$5,000,  and  James  H.  Holcomb,  formerly  a  plaintifi^,  sub- 
scribed $5,000.  The  present  plaintiffs  having  purchased  the 
claims  of  their  co-plainti£&,  the  action  was,  by  order  of  the 
com*t,  continued  in  their  names.  The  plaintiffs  and  their 
assignoiB  were  induced  to  sign  the  agreement  partly  by  i-ep- 
SicKBLs.— Vol.  XXV.       64 
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resentations  that  the  pi'emises  had  cost  $125,000,  and  by  the 
fact  that  Devlin  and  his  associates  had  signed  in  the  character 
of  co-purchasera,  they  not  bemg  informed,  and  being  ignor- 
ant of  the  facts.  Various  other  persons,  who  were  also  made 
defendants,  subscribed,  some  of  them  in  good  faith,  others  at 
the  suggestion  of  the  devisers  of  the  scheme,  without  any 
intent  on  their  part  of  paying  their  subscriptions,  and  who 
did  not  pay.  Plaintiffs,  their  assignoi-s,  and  the  other  bona 
fide  subscribera,  believing  the  other  subscriptions  to  have 
been  made  in  good  faith,  paid  their  subscriptions  to  Devlin, 
who  divided  the  same  with  his  associates,  he  retaining 
$17,500. 

In  March,  1865,  a  meeting  of  the  subscribers  was  had,  and 
8tei>s  taken  to  organize  a  corporation,  which  was  subsequently 
organized  under  the  name  of  The  Federal  Oil  and  Coal 
Company,  with  a  nommal  capital  of  $1,000,000,  divided  into 
shares  of  ten  dollars  each.  The  property  was  conveyed  to 
the  company  for  the  capital  stock,  which  was  transferred  to 
Devlin  in  trust  for  the  subscribers.  Of  the  stock,  20,000  shares 
was  reserved  for  working  capital,  and  the  balance  distributed 
among  the  subscribers,  fictitious  as  well  as  hanxi  fide,  in  pro- 
portion to  the  sums  subscribed  by  each.  After  discovery  of 
the  fraud,  plaintiffs  and  their  assignors  executed  and  deliv- 
ered to  the  executors  of  Devlin  (he  having  died  before  such 
discovery)  releases  of  the  shares  of  stock  transferred  to  them, 
and  demanded  repayment  of  their  subscriptions. 

As  conclusions  of  law,  the  court  found  that  the  executors 
of  Devlin  and  his  three  associates  were  chargeable  with  the 
amounts  paid  by  the  plaintifis  and  their  assignor  and  others 
of  the  bona  fide  subscribera,  less  their  proportionate  share  of 
the  actual  cost  of  the  property. 

The  defendants  who  wei*e  sought  to  be  charged  demurred 
to  the  complaint,  upon  the  ground  of  misjoinder  of  parties, 
plaintifl^  and  defendants,  and  misjoinder  of  causes  of  action. 
The  demurrer  was  overruled.  Judgment  was  entered  in 
accordance  with  the  findings. 


Further  facts  appear  in  the  opinion. 
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J^.  ^.  BanffSf  for  the  plaintaffib.  There  was  no  misjomder 
of  parties  or  causes  of  action.  (^Ih^adeamen^s  Bank  y.  Jlfer- 
riU,  1  Paige,  302;  HaOeU  v.  Battett,  2  id.,  15;  Bailey 
V.  Indlee,  id.,  278;  Robinson  v.  Smithy  3  id.,  231; 
Clarkson  v.  De  PeysteVj  id.,  320;  Bailey  v.  BurUm^ 
8  Wend.,  339;  Dean  v.  Chamberlain^  6  Diier,  691; 
8imar  v.  Caimday,  53  N.  Y.,  305.)  Whether  Daniel 
Devlin  personally  perpetrated  any  actual  fraud  or  not,  it  was 
competent  to  show  that  plaintifis  had  been  induced  by  the 
fraud  of  othei^  to  place  money  in  his  hands  for  which  he 
gave  no  equivalent.  (Bridgman  v.  Green^  2  Vesey,  627; 
Leslie  v.  Willey^  47  N.  Y.,  650;  Van  Allen  v.  Am.  Bank, 
52  id.,  1;  Life  Ins.  Co.  v.  Minck^  53  id.,  144;  Diabrow  v. 
Mills^  1  Hun,  132;  Beechery.  Gillespie^  6  Bened.,  356;  Sey- 
mour V.  Wilson,  14  N.  Y.,  570;  Getty  v.  Devlin,  54  id.,  411; 
i?.  jB.  Cb.  V.  Boody,  56  id.,  461;  Blake  v.  J?.  i2.  Co.,  id., 
491;  Hitckens  v.  Cosgrove,  4  Russ.,  562;  Caaybeare  v.  iV^ 
A  X.  Cb.,  4  DeG.  [F.  &  J.],  578;  Blak^s  Case,  34  Beav., 
639;  Rex  v.  Bernard,  7  C.  &  P.,  784;  JF'aw  v.  HarboUle,  2 
Hare,  461;  Rawlins  v.  TrecA^Aam,  3  DeG.  &  J.,  304;  Mo- 
Lawihan  v.  /n*.  Co.,  IPet.,  185;  Peler  v.  WHgId,  6  Ind., 
183.)  Devlin  and  his  executors  were  liable  to  account  to 
plaintifEs.  (Duval  y.  CiwenAcwe/i,  4  Wend.,  565;  McCreav. 
Purmant,  16  id.,  460;  Dias  v.  Bmnell,  24  id.,  9;  Jf.  Y. 
Ins.  Co.  V.  Roulet,  id.,  505;  Cui'tis  v.  Smith,  6  Blatch.,  543; 
/Sbrto-e  V.  /Sfco«,  6  Lans.,  276;  DiU  v.  McGehee,  34  Ga.,  438; 
Perry  on  Trusts,  §  166;  Mayne  v.  Griswold,  3  Sandf.,  463; 
Plagg  v.  Jlfann,  3  Sumn.,  186;  Penneman  v.  ilfuTi^an,  26 
Vt.,  164;  2  R.  S.,  113,  §§  2,  3,  5.)  Plamtiffs  were  entitled 
to  recover  the  whole  amount  of  their  own  subscriptions,  and 
those  of  their  assignors.  (Cankey  v.  Bond,  36  N.  Y.,  428; 
Cleveland  v.  Pollard,  37  Ala.,  556.)  The  contract  was 
rescindable  for  non-performance.  (Latvrence  v.  Vandewater, 
51  N.  Y.,  676;  Mason  v.  Bovet,  1  Den.,  69;  Grayy.  Jf.  Y. 
&  S.  O.  Co.,  3  Hun,  392;  Hammond  v.  Pennock,  61  N. 
Y.,  145;  43  id.,  452;  55  id.,  211-  ffomor  v.  Hanks,  22 
Ark.,  572.) 
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John  E.  Develiriy  for  the  defendants.  The  gravamen  of  the 
action  was  fraud  and  not  a  violated  contract.  (54  N.  Y.,  412, 
413,  416;  Degraw  v.  Elmore^  50  id.,  1;  Ross  r.  Mather,  51 
id.,  108 J  BafTies  v.  Quigley,  59  id.,  265;  Pricey.  Keyes,  62 
id.,  378,  382;  Cobb  v.  Hatfield,  46  id.,  533;  Mason  v.  Bovet, 
1  Den.  6d.)  There  was  a  misjoinder  of  parties  plaintiff.  (1 
Chit.  Prd'gs.,  11-17;  Jones  v.  Felch,  3  Bosw.,  63;  Woody. 
Perry,  1  Barb.,  114;  Mead  v.  Mali,  15  How.,  347;  CW- 
hins  V.  Smith,  48  N.  Y.,  '614;  AJOen  y.  Oity  of  Buffalo,  38 
id.,  280;  Day  v.  Potter,  9  Paige,  645;  Arthur  v.  Griswold, 
60  N.  Y.,  145;  Code,  §  119.)  The  action  could  only  be 
maintained  and  the  judgment  upheld  on  the  ground  of  a  joint 
liability  on  the  part  of  the  defendants.  (1  Chit.  PFd'gs., 
97-8;  Graham's  Pr.,  62;  Bucknam  v.  Brett,  35  Barb.,  596; 
Boyce  v.  Brown,  7  id.,  80;  Vh.  Bk.  v.  Mott,  27  N.  Y.,  636; 
Gere  v.  OloiM  6  HiU,  350;  Voorhis  v.  ChOds,  17  N.  Y., 
354;  Richter  v.  Pcppenhausen,  42  id.,  373;  Getty  v.  Binsse, 
49  id.,  385;  Lawrence  v.  Trustees,  etc.,  2  Den.,  577;  Blood- 
good  y.  Bruen,  8  K.  Y.,  371.)  The  cause  of  action  was  not 
assignable.  {Zabriska  y.  Smiih,  13  N.  Y.,  322;  People  y. 
Tioga  O.  P.,  19  WctkL,  75;  ODonmUy.  Seybei%  13  S.  & 
R.,  54-56;  Shoemaker  v.  f^efey,  2  Dal.,  213.)  The  parties 
to  the  agreement  not  being  co-partners  cannot  sustain  any 
action  in  equity .  against  the  executors  for  a  partnership 
accounting.  {Salter  v.  Ham,  31  N.  Y.,  821;  Story  on  Part, 
§§  81-91;  3  Kent's  Com.,  25;  Portei-  v.  McClure,  15  Wend., 
192;  Sa^e  v.  Sherman,  2  N.  Y.,  427;  Chester  v.  Dickerson, 
54  id.,  1.)  There  being  a  plain,  complete  and  adequate 
remedy  at  law,  an  action  of  an  equitable  nature  could  not  be 
maintained.  {Lynch  v.  WiUard,  6  J.  Ch.,  343;  Minium  v. 
P.  L.  &  T.  Co.,  3  N.  Y.,  498;  Livingston  v.  Harris,  11 
Wend.,  336;  P^rrine  y.  Striker,  7  Paige,  602;  AUertm  v. 
Belden,  49  N.  Y.,  373,  377;  Bradley  v.  Bosley,  1  Barb.  Ch., 
125;  Shepard  v.  Sandford,  3  id.,  127;  Brookman  v.  HamiU, 
46  N.  Y.,  636.)  Devlin  was  not  such  a  trustee  as  would 
bring  him  within  the  equitable  jurisdiction  of  the  court  (4 
Kent's  Com.,  305;  F.  L.  <6  T.  Co.  v.  CarroU,  5  Barb.,  643; 
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Fisher  v.  Felda,  10  J.  E.,  506;  Joh^iam  v.  Fleet,  14  Wend., 
175.)  Plaintiff  having  known  the  facts  before  the  consum* 
mation  of  the  transaction,  and  then  afterwards  continuing 
and  completing  it,  waived  the  dammwi  and  have  no  cause  of 
action.  {Sar.  <&  S.  R.  li.  Co.  v.  Bow,  24  Wend.,  74;  Min- 
turn  V.  Maine,  7  N.  Y.,  220;  Bruce  v.  JDavenport,  3  Keyes, 
472.) 

Bapallo,  J.  The  general  question  of  the  rights  of  the 
plaintLSs  to  recover  in  this  action  against  the  executors  of 
Devlin,  and  against  the  defendants  Bryan,  Askenburgh,  and 
Atwood,  was  decided  by  the  Commission  of  Appeals  when 
this  case  was  before  that  tribunal  on  the  plaintiff'  appeal. 
(54  N.  Y.,  403.)  The  only  parties  now  appealing  are  the 
executors,  and  the  leading  facts  are  substantially  the  same  as 
recited  in  the  opinion  of  the  court  on  the  former  appeal.  Wo 
do  not  propose  to  review  that  decision,  and  it  must  stand  as 
the  law  of  the  case. 

The  Commission  of  Appeals  then  held,  in  substance,  that 
Devlin  and  the  three  other  defendants  named,  by  signing  and 
Issuing  the  subscription  agreement  dated  February  22,  1865, 
held  out  to  those  to  whom  it  should  be  exhibited  for  the  pur- 
pose of  inducing  them  to  become  subscribers,  that  they 
designed  to  become  joint  purchasers,  with  those  who  should 
unite  in  the  agreement,  of  the  lands  and  leasehold  estates 
•described  in  the  list  annexed,  at  the  price  of  $125,000.  That 
Devlin  imdertook  to  receive  the  sums  subscribed  as  trustee 
for  the  purpose  of  applying  them  to  the  payment  of  the  pur* 
chase  money.  That  under  these  circumstances  the  four 
defendants  named  occupied  such  a  relation  to  the  pei'sons 
who  in  good  faith  agreed  to  unite  with  them  in  the  purchase 
on  the  terms  proposed,  as  precluded  them  from  making  a 
profit  out  of  their  associates  by  being  themselves  the  vendors 
of  the  property,  which  they  had  acquired  for  a  much  smaller 
sum  than  $125,000;  and  that  they  were  bound  to  account 
to  those  who,  m  ignorance  of  the  facts,  had  subscribed  and 
paid  in  then:  contributions  on  that  basis,  for  the  profits  made 
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by  the  purchase  of  the  property  and  its  sale  to  the  joint 
concern. 

Daniel  Devlin,  whose  executors  are  the  only  appellants, 
received  the  whole  fimd  paid  in  by  hona  fide  subscribers, 
upon  the  trust  expressed  in  the  agreement  of  February  22, 
1865,  to  take  the  title  to  the  property  in  his  own  name  for 
the  benefit  of  the  piu*chasers,  and  put  it  into  an  association  for 
development,  upon  such  terms  as  the  subscribers  might  elect 
after  the  subscription  should  be  completed.  At  this  time  he 
was  the  owner  of  one-half  interest  in  the  leasehold  property, 
which  he  had  purchased  of  the  defendant  Bryan  for  $8,125. 
He  headed  the  subscription  list  appended  to  the  agreement, 
with  his  own  signature  for  $5,000,  although,  as  found  by  the 
court,  he  did  not  at  the  time  of  signing  intend  to  pay  his  sub- 
scription or  any  sum  towards  the  purchase  of  the  property, 
and  the  sums  received  by  him  from  hcfMi  fide  subscribers  he 
paid  over  to  the  defendants  Bryan  and  Askenburgh  and 
Bryan,  less  the  sum  of  $17,500,  which  he  retained  to  his 
own  use. 

The  findings  sufficiently  show  that  Devlin,  at  the  time  of 
receiving  the  payment  of  these  subscriptions  and  paying  them 
over,  was  aware  of  the  facts  relating  to  the  purchase  of  the 
property,  and  that  he  did  not  disclose  them  to  the  parties 
who  paid  their  subscriptions,  and  it  is  expressly  found  that 
the  intent  and  design  of  Devlin,  Bryan  and  Askenburgh  in 
signing  and  acting  under  the  agreement  of  February  22, 
1865,  was  to  effect  a  sale  of  the  property  therein  described, 
at  a  profit  to  themselves  in  exce&s  of  the  profits  which  would 
be  realized  by  the  other  subscribers,  and  that  in  collecting 
the  pa^ntnents  of  money  under  the  agreement  it  was  their 
intent  and  design  to  distribute  the  same  among  themselves 
and  the  defendant  Atwood,  as  sellers  of  the  property,  at  a 
profit,  which  intent  they  concealed  fi'om  the  plaintiff  and 
other  subscribers. 

It  is  also  found  that  the  actual  cost  of  the  property  to  the 
defendants  Devlin,  Askenburgh  and  Bryan,  up  to  February 
22,  1865,  was  $26, 200*    The  details  of  the  representations 
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by  which,  various  parties  were  induced  to  subscribe,  of  the 
amounts  paid  in,  and  of  their  distribution,  etc.,  and  of  the 
conversion  of  the  property  into  the  stock  of  an  incorporated 
company,  and  its  distribution,  etc.,  ai*e  set  forth  in  the  find- 
ings; but  it  is  not  necessary  to  repeat  them  here. 

There  can  be  no  doubt  of  the  liability  of  the  parties  thus 
selling  their  own  property  to  their  associates  to  account  to 
them  at  least  for  the  profits  made  by  such  sale,  nor  that  such 
an  accounting  is  a  proper  subject  for  the  cognizance  of  a 
coiuij  of  equity.  In  this  view  of  the  case,  the  'demurrer  to 
the  complaint  was  properly  overruled.  The  complaint  cer- 
tainly set  forth  a  cause  of  action,  and  the  objections  to  the 
joinder  of  parties  and  causes  of  action  were  not  well  founded. 
Devlin,  the  trustee  of  the  fund,  was  clearly  liable  to  refund 
to  his  associates,  in  their  due  proportion,  the  profits  he  had 
himself  realized,  and  he  was  also  liable  for  the  misappropria- 
tion of  so  much  of  the  fund  as  he  had  paid  over  to  those 
privately  interested  with  him  in  excess  of  the  actual  cost  of 
the  property.  An  accounting  was  necessary  for  the  purpose 
of  ascertaining  the  amount  of  profits  to  be  refunded,  and  the 
proportion  payable  to  each  bona  fide  subscriber,  and  to  such 
an  accounting  it  was  proper  that  every  person  hiterested  in 
the  result,  whether  as  liable  to  pay  or  entitled  to  participate, 
should  be  a  party.  The  judgment  at  Special  Term  proceeded 
upon  this  basis,  and  while  it  held  the  estate  of  Devlin  pri- 
marily liable  to  the  innocent  subscriber  to  re-distribute  the 
fund  received  by  him  on  equitable  principles,  it  also  adjusted 
the  equities  between  the  estate  and  those  who  had  partici- 
pated with  the  testator  in  the  profits  which  were  to  be 
refunded.  The  defendants  certainly  have  no  right  to  com- 
plain of  this  result,  which  merely  compels  them  to  refund  the 
profits  they  have  obtained.  The  most  serious  question  is 
that  which  arises  on  the  appeal  of  the  plaintifl^.  They  claim 
that  they  were  entitled  to  recover  the  whole  amount  paid  in 
by  them  and  their  assignors,  and  that  the  defendants  against 
whom  a  recovery  has  been  had  were  not  entitled  to  any 
reduction  on  account  of  the  original  cost  to  them  of  the 
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property.  We  have  considered  the  case  m  this  aspect,  aud 
while  acknowledging  the  force  of  the  argument  that  the 
plaintiffs  were  entitled  to  rescind  the  contract  of  Febniary 
22,  1865,  and  recover  back  what  they  had  paid  upon  it, 
find  difficulties  in  the  way  of  so  modifying  the  judgment  as 
to  enfoix;e  that  right  in  the  present  action.  If  the  action 
were  simply  to  I'escind  the  conti^act  and  recover  back  the 
payments,  it  might  be  subject  to  the  objections  raised  by  the 
demurrer,  and  other  difficulties  would  arise  in  sustaining  the 
present  judgment.  We  think  that  substantial  justice  has 
been  done  by  the  judgment  as  it  stands. 

The  judgment  in  '£a.vor  of  the  plaintifl^  for  the  interest  in 
the  fund  assigned  to  them  by  the  former  plainti£&,  Amelung 
and  Holconib,  was,  we  think,  correct.  There  can  "be  no 
doubt  that  such  an  interest  is  assignable.  We  also  think  that 
the  judgment  in  favor  of  the  defendant  Donnelly,  and  the 
defendants  HenflTer  and  Toel,  should  be  sustained,  on  the 

__  * 

grounds  stated  in  the  opinions  at  General  Term. 

The  judgment  should  be  affirmed  on  all  the  appeals,  with- 
out costs  as  between  the  plaintiff  and  the  executors  of  Devlin, 
and  with  costs  to  the  defendants  Donnelly,  Henffer  and  Toel 
against  the  executors,  payable  de  bania^  etc* 

All  concur. 

Judgment  affirmed. 
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Gbobge  Stevenson,  Guardian,  etc.,  Appellant,  v.  Alex* 
ANDEB  M.  Lesley  et  al.,  Eespondents. 

The  will  of  L.  gave  hia  residaary  estate  to  his  executors  in  these  words : 
**iii  trust  for  my  grand-children,  namely,  the  children  of  my  son,  Alex- 
ander M.,  and  the  survivors  of  them,  shai^e  and  share  alike,  and  the 
children  of  my  daughter,  Ellen  J.  Stevenson,  deceased,  and  the  surviv- 
ors  of  them,  shara  and  share  alike«  to  be  paid  and  conveyed  to  each  of 
said  children  respectively,  as  they  each  become  of  age,  in  equal  shares ; 
and,  in  the  meantime,  the  income  shall  be  applied  to  the  necessary  and 
proper  support,  maintsnance,  and  education  of  each  of  said  children* 
under  the  care  of  my  said  executors."    In  an  action  to  obtain  a  oon- 
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stmction  of  the  will,  held,  that  the  estate  vested  in  the  executors  as 
trustees  in  separate  shares  and  upon  separate  and  several  trusts,  for 
the  benefit  of  the  gi*and-<;hildren  living  at  the  testator's  death,  the  trust 
as  to  each  share  terminating  when  the  beneficiary  became  of  age ;  that 
each  of  the  sui*viving  grand-children  took  a  vested  remainder  in  his  or 
her  share,  expectant  upon  the  termination  of  the  trust  at  majonty ;  that 
the  devise,  thei*efore,  did  not  suspend  the  power  of  alienation  beyond  the 
minoiity  of  a  beneficiary,  and  was  valid ;  that  if  any  beneficiai-y  should 
die  during  minority,  his  or  her  shai^e  would  be  liberated  from  Uie  trust, 
and  would  pass  absolutely  to  the  heirs  and  personal  representatives  of 
such  beneficiary. 
Also  hddf  that  the  benefidaries  took  per  eapttOf  not  per  stirpes. 
Also  held,  that  a  child  of  Alexander,  bom  after  the  death  of  the  testator, 
but  before  the  time  for  the  distribution  of  any  part  of  the  corpus  of  the 
estate,  was  entitled  to  a  share  therein.  • 

The  provision  of  the  statute  of  uses  and  trusts  (1  R.  S.,  729,  $  60),  declar- 
ing that  every  valid  express  trust  shall  vest  the  whole  estate  in  the 
trustees,  and  that  the  beneficiaries  shall  take  no  estate  or  interest  in 
the  lands,  refers  only  to  tho  trust  estate,  not  to  an  interest  in  the 
lands  not  embraced  in  the  trust ;  it  does  not  prevent  a  valid  limitation 
of  a  remainder  to  the  beneficiaries  of  the  trust  to  take  effect  in  pos- 
session upon  its  termination,  and  to  vest  in  interest  at  the  death  of  the 
testator. 

(Argued  June  21, 1877 ;  decided  September  25, 1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
judgment  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.     (Reported  below,  9  Hun,  637). 

This  action  was  brought  to  obtain  a  judicial  construction 
of  the  will  of  George  Lesley,  deceased.  The  will,  after 
certain  bequests,  contained  the  following  residuary  clause: 

*'  All  the  rest,  residue  of  my  estate,  both  real  and  personal, 
after  i)aying  bequests,  I  give,  grant,  devise,  and  bequeath  to 
Alexander  M.  Lesley,  and  Merritt  Trimble,  both  of  New 
York,  in  trust  for  my  grand-children,  namely,  the  children 
of  my  son  Alexander  M.  Lesley,  and  the  survivors  of  them 
share  and  share  alike,  and  the  children  of  my  daughter  Ellen 
J.  Stevenson,  deceased,  and  the  survivors  of  them  share  and 
share  alike,  to  be  paid  and  conveyed  to  each  of  said  chil- 
dren, respectively,  as  they  each  become  of  age,  in  equal 
shares,  and  in  the  meantime  the  income  of  my  said  estate 
shall  be  applied  to  the  necessary  support,  maintenance,  and 
SiCKELs— Vol.  XXV.       65 
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education  of  each  of  said  children  under  the  care  of  said 
executors." 

The  said  Lesley  and  Trimble  were. appointed  executors. 
The  testator  died  in  July,  1873,  five  children  of  his  son 
Alexander  M.,  and  four  of  his  daughter,  Mrs.  Stevenson, 
survived  him,  all  of  whom  were  infants  under  the  age  of 
fourteen  years.  About  two  years  after  the  testator's  death 
another  child  was  bom  to  Alexander  M. 

Richard  O  Germany  for  the  appellant.  A  trust  estate  was 
created  by  the  will  of  the  testator,  and  not  a  power  in  trust 
(Millar  v.  JFma/ii,  19  N.  Y.,  384;  1  R  S.,  729,  §  58;  Lmg 
V.  Ropke,  5  Sand.,  372;  Coster  v.  LoriUard,  14  Wend.,  324.) 
No  interest  in  the  estate  could  rest  in  any  of  the  beneficiaries 
until  they  came  of  age.  {Leming  v.  SherraU,  2  Hare,  14, 
23;  2  Redf.  on  WUls,  628.) 

S.  H,  Lymauy  for  the  respondents.  The  power  of  aliena- 
tion was  not  unduly  suspended  by  the  residuary  clause  of  the 
will.  (1  R.  S.,  723,  §  15.)  The  estate  was  not  devised  aa 
an  entirety,  but  in  shares.  (2  Jarm.  on  Wills,  162;  2  Kent's 
Com.,  351;  Savage  v.  Bumhofiny  17  N.  Y.,  561;  Tucker  y^ 
Bishop,  16  id.,  402;  1  R.  S.,  727,  §  44;  EveriU  v.  Everitt, 
29  N.  Y.,  72.)  The  phrase  **  survivors  of  them  "  does  not 
imply  an  illegal  suspension  of  the  power  of  alienation. 
{Moore  v.  Lyon,  25  Wend.,  119;  Livingston  v.  Cfreen,  52  N. 
Y.,  124;  Weedy.  Aldrick,  5  N.  Y.  S.  C,  108;  Bansfordr. 
Elliot,  9  Leigh.  [79  Va.];  Garland  v.  Thomas,  4  B.  &  P., 
91;  Haner  v.  Sheetz,  2  Ben.,  532.)  It  was  the  testator's 
intent  to  discharge  the  trust  as  to  each  share  as  the  benefi- 
ciaries came  of  age  respectively.  {Dubois  v.  Ray,  35  N.  Y., 
162;  Barker  v.  Lea,  1  T.  &  R.,  413;  Gilmanv.  Reddingion, 
24  N.  Y.,  15;  Woolidge  v.  Churchill,  3  Bro.  C.  C,  465;  1 
R.  S.,  172,  §  40;  id.,  773,  774,  345;  Savage  v.  Bumham, 
17  N.  Y.,  568;  Johns  v.  Valentine,  4  Sandf.,  44;  Post  v. 
Hover,  30  Barb.,  312,  323;  FuUerton  v.  Jackson,  5  J.  CL, 
278;  WUUams  v.  Williams,  4  Seld.,  538;  Kane  v-  Oott,  24 
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Wend.,  641,  865;  Haxtaii  v.  Corse,  2  Barb.  Ok,  519.)  It 
was  the  testator's  inteutioa  to  distribute  his  estate  j)er 
capita,  and  not  per  stitpes.  {Colliiis  v.  Uoxie,  9  Paige,  89; 
Blacklee  v.  Webbii  P.  Wms.,  383;  Hoppock  v.  Tudcer,  59 
N.  Y.,  208.) 

Andrews,  J.  The  absolute  )>ower  of  alienation  of  the 
real  estate,  and  the  absolute  ownership  of  the  })ersonal  pro2> 
eiiy,  are  not  suspended  by  the  devise  of  the  residuary 
estate  beyond  the  period  allowed  by  law.  (1  R  S.,  723,  ^ 
15.)  The  estate  vested  in  the  trustees  in  separate  shares  for 
the  benefit  of  the  nine  grand-children  of  the  testator  living  at 
his  death,  and  as  to  each  share  the  trust  terminates  when  the 
beneficiary  amves  at  the  age  of  twenty-one  years,  at  which 
time  it  is  to  be  paid  over  and  conveyed  to  the  beneficiary  as 
his  or  her  absolute  property. 

That  this  is  the  legal  construction  of  the  devise  is,  we 
think,  beyond  question.  The  words  of  survivorship  in  the 
residuary  clause  refer  to  the  death  of  the  testator,  and  desig- 
nate the  grand-children  then  surviving  as  then  entitled  to 
take  imder  the  devise.  This  is  the  settled  interpretation  of 
clauses  of  survivorship  in  wills,  and  is  only  departed  from 
when  it  manifestly  appears  that  the  words  refer  to  some  other 
event  than  the  death  of  the  testator.  {Moore  v.  Lyons,  25 
Wend.,  119;  Livingstone.  Greene,  52  N.  Y.,  118;  Embury 
V.  Slieldon,  68  N.  Y.,  227.)  This  construction  is  in  accord- 
ance with  the  general  policy  of  the  law,  which  favors  the 
vesting  of  estates  and  certainty  in  respect  to  the  ownership 
of  property,  and  it  pi-events  the  disinheritance  of  the  issue 
of  i-emainderman,  who  may  happen  to  die  before  the  termin- 
ation of  the  precedent  estate;  a  consequence  which  cannot  bo 
supiDosed,  in  the  absence  of  express  words,  to  have  been 
intended  by  the  testator. 

The  intent  of  the  testator  in  the  will  in  question  to  devise 
the  residuary  estate  to  his  grand-children  in  shares,  and  not 
as  an  entirety,  thereby  ci'eating  a  tenancy  in  common,  and 
not  a  joint  tenancy,  is  denoted  by  the  use  of  terms  appro- 
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priate  to  create  a  tenancy  in  common.  (2  Jar.  on  Wills,  143.) 
The  residuary  estate  is  devised  to  the  trustees  in  trust  for 
the  grand-children  *'  share  and  share  alike/'  and  is  **  to  be  paid 
and  conveyed  to  each  of  said  children  respectively,  as  they 
each« become  of  age,  in  equal  shares."  This  language  clearly 
creates  a  tenancy  in  common,  without  the  aid  of  the  statute 
provision  upon  the  subject.  (1  R.  S.,  727,  §  44.)  The 
direction  that  **in  the  meantime" — i.  e.  until  the  terminal 
tion  of  the  trust--4;he  income  of  the  estate  shall  be  applied 
to  the  support  of  lie  grancl-childreh,  uiider  the  care  oT  The 
executors,  js  not  inconsistent  with  an  hitent  to  devise  the 
estate  in  shares.  TI^  language,  in  view  of  the  other 
parts  of  the  devise,  may  and  should  be  applied  distrib- 
utively,  as  if  it  directed  the  income  of  each  shiure~to  Be 
applied  to  the  use  of  each  beneficiary  respecGvglj^;  Under 
the  win  the  trustees  took  the  legal  title  to  the  residu- 
ary estate,  upon  separate  and  several  trusts,  in  favor  of 
each  of  the  nine  grand-children  of  the  testator,  and  each  of 
the  grand-children  a  vested  remainder  in  fee  in  his  or  her 
'shire  expectant  upon  the  termination  of  the  trust  at  his  or 
^Eer  majority, — The  trusts  are  not,  it  is  true,  separately  framed, 
but  the  interests  of  the  beneficiaries  being  given  in  shares, 
the  separable  and  distinct  character  of  the  trust  provision 
necessarily  results.  (Savage  v.  Bum/iam^  17  N.  Y.,  561; 
EveriU  V.  Everitt,  29  N.  Y.,  39.) 

The  sixtieth  section  of  the  statute  of  uses  and  trusts  declares 
that  every  valid  express  trust,  except  as  otherwise  provided, 
shall  vest  the  whole  estate  in  the  trustees  in  law  and  equity, 
subject  only  to  the  execution  of  the  trust,  and  that  the  per- 
sons for  whose  benefit  it  is  created  shall  take  no  estate  or 
interest  in  the  lands,  but  may  enfoi'ce  the  performance 
of  the  trust  in  equity;  but  this  section  does  not  prevent  a 
valid  litmitation  of  a  remainder  to  the  beneficiaries  of  the 
trust,  to  take  efiect  in  possession  upon  its  termination,  and 
which  shall  be  vested  in  interest  at  the  death  of  the  testator. 
The  inheritance,  in  this  case,  was  divided  info  two  estates; 
an  estate  in  the  trustees  during  the  minority  of  the  grand- 


1877.]  Stbvenson  v,  Lbslby  et  aJ.  617 

Opinion  of  the  Courts  per  Akdbbws,  J. 

ohildreii  respectively,  and  a  remainder  to  them  in  fee. 
The  declaration  iu  the  sixtieth  section,  that  a  valid,  express 
trust  shall  vest  the  whole  estate  in  the  trustees,  and 
that  the  beneficiaries  shall  take  pb  estate  or  interest  in 
the  lands,  clearly  refers,  as  the  subsequent  sections  show, 
to  the  trust  estate,,  and  not  to  an  interest  in  the  land 
not  embraced  in  the  trust  This  point  was  considered 
and  decided  by  this  court  in  Embury  v.  Sliddon^  (68 
N.*  Y.,  227.)     (See,  also,  Gthnany.  Reddingtan^  24  id.,  10.) 

We  are  of  opinion,  therefore,  that  the  residuary  devise  isv 
valid,  and  that  under  it  the  power  of  alienation  is  not  sus-  \ 
pended  beyond  the  minority  of  a  beneficiary.  If  any  grand- 
child should  die  during  minority,  the  share  of  the  one  so 
dying  would  be  liberated  from  the  trust  and  pass  absolutely, 
the  real  estate  to  his  heirs  and  the  personal  property  to  his 
personal  representatives. 

The  testator,  when  the  will  was  made,  had  nine  grand- 
children; four  tiie  issue  of  a  deceased  daughter,  and  five  tiie 
issue  of  his  son,  who  survived  him;  and  a  qu&tion  arises 
whether  the  distiibution  between  them  is  to  be  per  stirpes  or 
per  capita.  We  concur  in  the  opinion  of  Davis,  P.  J.,  upon 
this  point.  The  language  of  £he  will  points  to  a  distri- 
bution per  capita^  and  the  authorities  seem  to  be  decisive  in 
favor  of  that  construction.  {Blacklee  v.  TTeftft,  2  P.  Wms., 
383;  CoUins  v.  Zfocie,  9  Paige,  89;  OUak  v.  Lyndi,  46 
Barb.,  68.) 

The  devise  here  being  to  a  class  to  take  effect  in  enjoy- 
ment at  a  future  time,  the  child  of  Alexander  M.  Lesley, 
bom  subsequent  to  the  death  of  the  testator,  and  before  the 
time  for  the  distribution  of  any  part  of  the  corpus  of 
the  estate  has  arrived,  is  entitled  to  a  share  thereiiv 
{Tucker  v  Bishop,  16  N.  Y.,  402;  Teed  v.  Morton,  60  id., 
506;  Johnson  v.  Valentine,  4  Sand.,  37;  3  Wash*  on  Beal 
Prop.,  511.) 

The  judgment  below  should  be  modified  by  inserting  a 
provision  adjudging  the  right  of  children  of  the  testator's 
son,  Alexander  M.  Lesley,  born  before  the  time  for  distribu- 
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tion,  to  share  in  the  estate;  and,  as  so  modified,  should  be 
affirmed. 

All  concmr. 

Judgment  accordingly. 
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AppeUants,  v.  Amos  B.  Clabk  et  aL,  Bespondents. 

An  action  was  commenced  against  certain  persona  who  liad  dgned  the 
notice  required  by  the  general  act  providing  for  the  incoTporatioa  of 
Tillages  (chapter  241,  Laws  of  1870),  and  the  officers  of  the  town  who 
would  be  inspectors  of  election,  to  restrain  them  from  proceeding  under 
siud  act  to  incorporate  a  village.  A  temporary  iig  unction  was  obtained 
but  was  dissolved,  the  proceedings  for  incorx)oration  completed,  village 
officers  chosen,  and  the  corporation  went  into  operation.  These  fkcts 
were  set  up  in  a  supplementary  complaint,  and  judgment  denuuMled 
that  such  acts  should  be  declared  null  and  void.  Held,  that,  upon  the 
facts  as  disclosed  upon  the  trial,  defendants  were  not  necessary  or 
proper  parties  to  the  action,  and  no  effectual  Judgment  could  be  ren- 
dered therein,  as  an  injunction  restraining  defendants  would  have  no 
practical  effect  upon  the  corporation;  that  the  village  itself  or  the 
trustees  as  ezercifiing  the  franchises,  were  necessary  parties. 

As  to  whether  the  (General  T^rm  could  have  reversed  the  judgment 
below  and  directed  the  proper  parties  to  be  brought  in,  qtuBre,  This 
court  has  no  power  so  to  do. 

It  seeou,  that  to  test  the  legality  of  a  corporation  under  said  statute,  a 
legal  action  i^.  the  nature  of  a  quo  wairranto  is  an  appropriate,  if  not  the 
only  remedy. 

(Argued  June  21, 1877 ;  decided  September  25, 1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  defendants  entei*ed  upon  a  decision 
of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

Wtilidm  AHen  JButler,  for  the  appellants.  The  remedy 
by  injunction  was  proper,  and  neither  the  people  nor  the 
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relators  were  obliged  to  wait  until  the  wrgug  was  cousum- 
xnateiL  (Story's  Eq.  Jur.,  924;  Bradley  v.  Camra.^  2 
Humph.,  428;  Hil.  on  Inj.  [3d  ed].,  522;  Frewin  v.  Lewis, 
4  M.  &  C,  239;  9  Sun.,  66;  New  London  \.  Brainard,  22 
Conn.,  553;  li.  D.  ITav.  Co.  v.  N.  M.  11.  li.  Co.,  1  R.  Cas., 
135;  Drewry  on  Inj,,  285;  Emperor  of  Austria  y.  Jtossuthy 
7  Jur.  ]N.  S.],  639;  Atty.  GenL  v.  West  Harilepod,  10  L.  R. 
Eq.  Cas.,  152;  Terreit  v.  Tayhry  9  Cranch,  43,  45;  Gardner 
V.  Trustees,  etc,  2  J.  Ch.,  161;  M.  li.  li.  Co.  v.  Artcfier,  6 
Paige,  83;  Oakley  v.  Trustees,  etc,  id.,  262;  People  v.  8tur- 
levant,  9  N.  Y.,  263;  Milhan  y.  Sharp,  27  id.,  611;  Palmer 
V.  Foley,  45  How.  Pr.,  110;  Coming  v.  Troy  L  <&  N.  Foe- 
tary,  40  N.  Y.,  191;  Broiestedt  v.  S.  S.  E.  R.  Co.,  55  id., 
220;  Tribune  Assn.  v.  Sun  Prin£g  &  Pub.  Assn.,  7  Hun, 
175;  C,  B.  &  Q.  li.  R.  Co.  v.  Cde,  lb  111-,  591;  FoOey  v. 
CUy  of  Passaic,  26  N.  J.  Eq.,  216;  Morris  C.  &  B.  Co.  v. 
Mayor,  etc.,  id.,  294;  Wilson  v.  Mineral  Paint,  29  Wis., 
160;  Ceyers  v.  Lawreiice,  59  N.  Y.,  192;  Atty.  Genl.  v.  G. 
E.  R.  R.  Co.,  L.  R.  6  Ch.  App.,  572;  AUy.  Genl.  v.  Hack^ 
ney  Local  Bd,  L.  R.  20  Eq.  Cas.,  626;  AUy.  Genl.  v.  Mayor, 
etc.,  of  Basingstoke.  45  L.  J.  [N.  S.]  Ch.  Div.,  626.) 

Thomas  Nelson,  for  the  respondents.  Plaintiff's  case  was 
not  one  of  equitable  cognizance.  (Jtlagner  y.  Heyburgh,  7 
W.  &  S.,  104;  High,  on  luj.,  174,  453;  Sherman  v.  Clark, 
4  New.,  138;  Hopk.  Ch.,  354;  Hartt  y.  Harvey,  32  Barb., 
55;  People  y.  Draper*,  24  id.,  265;  Whitney  y.  Mayor,  etc, 
28  id.,  233,  238;  Haywood  y.  City  of  Buffalo,  14  N.  Y,, 
534;  People  y.  Canal  Bd,  55  id.,  390;  Albany  R.  R.  y. 
BrawneU,  24  id.,  345;  People  \.  A.  d?  S.  R.  R.,  57  id.,  16; 
AUy.  Genl.  y.  Bk.  of  Niagara^  Hopk.  Ch.,  354;  Mayor  y. 
Comver,  5  Abb.  Pr.,  171.) 

Per  Owrtam»  This  action  was  commenced  to  restrain  certain 
persons  fi*om  proceeding  to  iucoiix>rate  the  yillage  of  North 
Tarrytown  under  the  general  act  of  the  Legislature  authoriz- 
ing the  incoi'poratiou  of  yillages.   (Chap.  291,  Laws  of  1870.) 
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The  persons  made  defendants  are  those  who  signed  the 
notice  requii'od,  and  the  officers  of  the  town  who  would  be 
inspectors  of  the  election.  A  temporary  injunction  was 
obtained  which  was  dissolved,  and  the  election  was  held, 
and  a  majority  of  votes  determined  in  favor  of  the  incor- 
poration, and  the  proceedings  for  such  incorporation  have 
been  perfected,  village  officers  chosen,  and  the  corporation  is 
in  operation.  By  a  supplemental  complaint  these  facts  were 
set  up,  and  judgment  demanded  that  all  these  acts  be 
declared  null  and  void. 

The  grounds  of  the  action  are  that  the  statute  was  not 
complied  with,  and  that  the  statute  itself  is  unconstitutional. 
We  do  not  deem  it  necessary  to  determine  whether  the 
action  is  maintainable  as  originally  commenced.  As  it 
appeared  upon  the  trial,  and  is  presented  to  us  upon  appeal, 
no  eflectual  judgment  can  be  rendered  in  it.  The  acts 
sought  to  be  restrained  have  been  consummated,  and  from  a 
project  to  incorporate  a  village,  the  village  has  become  incor- 
porated. The  defendants  are  not  necessary  or  proper  parties 
to  the  action  upon  the  facts  disclosed  at  the  trial.  The  vil- 
lage itself,  or  the  trustees  who  are  now  exercising  the  fran- 
chise, are  the  necessary  parties  to  the  action,  and  an 
injunction  restraining  the  defendants  would  have  no  practi- 
cal effect  upon  the  corporation.  We  do  not  deem  it  proper, 
therefore,  to  express  an  opinion  upon  the  points  presented, 
involving  the  validity  of  the  statute  or  the  regularity  of  the 
proceedings  under  it,  for  the  reason  that  a  decision  could 
not  be  made  effectual  by  a  judgment.  The  General  Teim 
might,  perhaps,  have  reversed  the  judgment,  and  directed 
the.  proper  parties  to  be  brought  in,  but  it  is  not  the  pro- 
vince of  this  court  to  do  so.  Besides,  as  matters  now  stand, 
a  legal  action  in  the  nature  of. quo  warranto  is  an  apprO' 
priate,  if  not  the  only  i^medy. 

The  judgment  of  Hie  General  Term  must  be  affirmed. 

All  concur. 

Judgment  affirmed* 
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The  People  ex  rel.  Jeptha  W.  Babgogk  et  al.,  Respond- 
ents, V.  John  T.  Murray  et  al.,  Appellants. 

Under  the  provisionfl  of  the  excise  law  of  1870  ($  2,  chapter  175,  Laws  of 
1870),  providing  for  the  appointment  of  commidBlonens  of  exciae  in  cities, 
such  an  appointment  cannot  be  made  verbally. 

Commissioners  of  excise  cannot  by  their  act  or  assent  transfer  the  office  to 
others,  or  relieve  themselves  from  the  duties  of  the  office,  save  in  one  of 
the  ways  designated  by  the  statute  (1  R.  S.,  122,  section  34.) 

It  seemBf  that  no  appointment  to  any  civil  office  can  be  made  verbaUy,  sav6 
where  permitted  by  the  terms  of  the  statute  conferring  the  appointing 
power;  in  the  absence  of  such  permission,  there  must  be  a  commission — 
i.  e.  a  formal  writing  signed  by  the  official  with  whom  the  power  of 
appointment  rests,  showing  clearly  his  intention  to  appoint  the  person 
named,  his  belief  that  such  writing  is  that  required  by  the  statute,  and 
his  intention  to  make  it  the  final  act  on  his  part  to  perfect  the  appoint- 
ment. 

Piofpie  ex  rd,  v.  Fituimmona  (68  N.  T.,  614);  B^opU  ex  rd.r.  Van  Slyek 
(4  Cow.,  297);  Saunders  v.  Owen  (2  Salk.,  467)  distinguished. 

J^eople  ex  rd,  Babcock  v.  Murray  (8  Hun,  679)  reversed. 

(Aligned  June  22, 1877 ;  decided  September  25, 1877.) 

Appeal  from  jadgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  relators  entered  upon  a  decision  of  tfa^ 
coiut  at  Special  Term.     (Reported  below,  8  Hun,  579.) 

This  action  was  in  the  nature  of  a  quo  warranto  to  try  the 
fitle  to  the  office  of  commissioners  of  excise  of  the  city  of 
LockpcHi;. 

It  appeared  by  the  evidence  that  defendants  were  duly 
appointed  by  the  mayor  commissioners  of  excise  of  said  city 
in  April,  1870.  In  April,  1873,  the  then  mayor,  at  a  meet- 
ing of  the  common  council,  stated  that  he  proposed  or 
nominated  the  relators  as  commissioners,  and  ai^ed  the  com- 
mon council  to  vote  upon  them  or  to  confirm  the  nomination* 
The  common  ommcil  passed  a  resolution  purporting  to  con- 
firm the  nominati<m,  to  take  effect  at  the  expiration  of  the 
term  of  the  defendants.  The  relators  took  the  oath  of  office 
and  assumed  to  act  as  commissioners,  defendants  deUvering 
SicKBLs— Vol.  XXV,       66 
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Up  to  them  the  books  and  papers;  and  they  did  so  act  until 
June,  1874,  when  defendants  resumed  the  office,  and  after 
that  time  acted,  claiming  to  be  such  commissioners. 
Fiu*ther  facts  appear  in  the  opinion. 

George  C  Grreene,  for  the  i^pellants.  The  relators  were 
not  legally  appointed  commissioners  of  excise.  {People  ex 
rel.  Dm^  v.  Gatea^  56  N.  Y.,  387.)  The  mayor  could  only 
appoint  by  writing  or  commission,  and  until  such  commis- 
sion was  signed  by  him  there  was  no  appointment.  {People 
ex  rel.  v.  Piizaimmons,  68  N.  Y.;  People  v.  Murray,  5 
Hun,  42;  1 R.  S.  [5th  ed.],  410,  §  23;  People  v.  Molyneaux, 
53  Barb.,  9;  Marbury  v.  MaSi&oia,  1  Cranch,  137,  157, 
162;  Lieut  Cox  Cas.,  4  Ops.  U.  S.  Atty-Genl,  217,  219; 
U.  S.  y.  Le  Baron,  19  How.  Pr.,  178;  People  v.  Van- 
Slyke,  4  Cow.,  297.) 

Charles  8.  Fairckild,  Attom^-General,  for  the  respon- 
dents. The  relators  were  duly  appointed.  (Laws  1870, 
chap.  175,  §  2;  DiL  on  Mun.  Corp.,  §§  58,  151.)  No  form- 
alities were  necessaiy  in  making  the  i^pointments.  {People 
V.  Van  Slyke,  4  Cow.,  297;  AMejfa  Caae,  4  Abb.  Pr.,  35.) 
The  concurrence  of  the  common  council  was  not  necessary. 
{People  V.  Gates,  56  N.  Y.,  387,  389,  393.)  No  commission 
or  warrant  was  necessary.  {Marbury  v.  Madison,  1  Cranch, 
137;  Johnson  v.  Wilsm,  2  N.  H.,  202;  Bmy  y.  State,  2  N*. 
&  McC.,  357;  Saunderson  v.  Owens,  2  Salk.,  467;  Hoke  v. 
Field,  19  Am.  E.,  58;  People  v.  Van  Slyke,  4  Cow.,  323.) 

Allen,  J.  At  the  time  of  the  expbation  of  the  term  of 
office  of  the  defendants  in  1873,  the  power  to  appoint  their 
successors  was  in  the  mayor  of  the  city  of  Lockport,  'and  the 
assent  or  apprpyal  of  the  common  council  was  not  required, 
and  all  acts  of  the  common  council  in  confirming  any  nomi- 
nation to  the  office,  or  ratifying  the  action  o(  the  mayor  in 
making  an  appointment,  were  nullities.  (Laws  of  1870,  ch. 
175,  §  2;  People  v.  Gates,  66  N.  Y.,  387;  Same  v.  FUzsimr 
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mona^  68  id.,  514.)  The  learned  judge  by  whom  the  action 
was  tried  has  found  as  a  fact  '*  that  in  the  month  of  April, 
1873,  the  relators  were  duly  appointed  to  the  ofBce  of  excise 
commissioners  of  the  city  of  Lockj^ort  in  place  of  the  defend- 
ants,"  and  to  this  finding  there  is  an  exception  as  not  only 
not  warranted  by,  but  as  against  evidence.  The  evidence 
discloses  the  fact,  which  is  undisj^uted,  that  the  only  action 
of  the  mayor  was  a  verbal  nomination  of  the  relators  to  the 
common  council  for  appointment  to  the  office.  The  vote  of 
the  common  coimcil  and  the  record  of  their  action  upon  the 
nomination  must  be  laid  out  of  view  as  ultra  vires,  and  with- 
out efficiency.  They  add  nothing  to  the  verbal  declamtion 
and  statement  of  the  mayor,  and  the  claim  is  that  such  nom- 
ination was  a  verbal  appointment  of  the  persons  named  to 
the  office,  the  completed  act  of  the  mayor  making  the 
appointment;  that  an  appointment  by  parol  without  writing 
is  a  valid  exercise  of  the  power  to  appoint,  and  this  proposi- 
tion must  be  sustained,  or  the  respondents  camiot  hold  their 
judgment.  In  the  People  v.  Fitzsinmuma  we  held,  with  con- 
siderable hesitation  and  .not  without  great  doubts,  that  a 
nomination  of  the  mayor  of  Albany  to  the  common  council 
of  that  city,  and  for  their  action,  of  individuals  for  office 
under  the  same  statute,  in  writing,  signed  by  the  mayor  offi- 
cially and  filed  with  the  clerk  of  the  common  council,  in  the 
absence  of  any  statute  prescribing  the  form  of  the  appoint- 
ment or  of  the  commission  to  be  issued,  followed  by  the 
taking  of  the  oath  of  office  by  the  persons  named  before  the 
mayor,  was  a  sufficient  appointment  by  the  mayor  under  the 
statute.  No  stress  was  laid  upon  the  action  of  the  common 
council  The  {)aper  writing  signed  by  the  mayor  officially, 
although  addi'essed  to  the  common  council  and  in  the  form 
of  a  nomination  of  the  persons  to  that  body,  was  an  official 
appointment  to  the  office  by  the  mayor,  and  a  substantial 
compliance  with  the  statutes.  Judge  Earl  says:  '*  No  fur- 
ther commission  was  necessary.  That  document  containing 
or  evidencing  the  appointment  would  answer  the  purpose  of 
a  commission,  if  one  was  necessary."    He  says  also:    *'  It 
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cannot  be  denied  that  much  can  be  said  in  opposition  to  the 
conclusion  we  have  thus  reached."  There  is  certainly  great 
force  in  the  dissent  of  Judge  Rapallo.  It  is  nowhere  inti- 
mated in  the  opinion  that  anything  less  than  a  formal  paper 
writings  signed  by  the  official  with  whom  the  power  of 
appointment  rests,  showing  clearly  his  intent  to  appoint  the 
persons  named,  and  his  belief  that  such  writing  is  that 
required  by  the  statute,  and  his  intention  to  make  that  the 
final  act  on  his  pait  in  perfecting  the  appointment,  will 
constitute  an  appointment  conferring  the  office  upon  the 
ap]^)oiutees,  and  such  was  the  paper  signed  by  the  mayor  in 
that  case,  as  inteiprcted  and  construed  by  this  court.  There 
is  no  color  in  the  02)inion,  or  in  any  statute  of  this  state,  or 
any  custom  or  usage  of  which  we  have  knowledge,  for  claim- 
ing that  an  appomtment  to  any  civil  office  can  be  made 
verbally  or  without  a  piT>per  writing  evidencing  the  fact. 

It  would  be  unfoi*tunate  if  the  title  to  office  of  one  u}X)n 
whose  official  acts  public  interests  and  private  rights  hinged, 
did  or  could  be  made  to  depend  upon  the  verlml  declai-atious 
and  statements  of  the  pei'son  having  the  power  to  make  the 
appointment,  to  be  proved  by  parol  and  liable  to  be  forgot- 
ten, misunderstood  or  misreported,  subject  to  all  the  contin- 
gencies and  infirmities  which  are  incident  to  verbal  evidence, 
or  evidence  by  parol,  so  pregnant  of  mischief  and  misfortune 
as  to  have  led  to  the  enactment  of  the  statute  of  frauds.  It 
will  not  be  presumed  that  the  Legislature,  while  making  void, 
contracts  involving  triflit^  pecuniary  intei-ests  unless  evi- 
denced by  some  writing,  intended  that  imi)oil2mt  civil  offices 
should  be  conferred  without  a  commission  or  any  wi*iting, 
but  simply  by  a  verbal  statement  of  an  individual  in  any 
form  which  by  the  bystanders  should  be  midei'stood  as 
expressing  a  present  intent  to  make  the  appointment;  and  a 
libeiul  interpretation  will  be  given  to  the  statutes  bearing 
upon  the  subject  if  necessary  to  avoid  any  such  conclusion. 

Comparatively  little  aid  can  be  derived  fi'om  a  study  of 
the  older  English  cases  in  determining  the  sufficiency  of  an 
appointment  to  offi,ce  under  our  system  of  govemmcnt.    In 
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England,  offices  are  r^arded  as  a  species  of  incorporeal 
heriditamente,  and  may  be  granted  to  a  man  in  fee  or  for  life 
as  well  as  for  years,  and  at  will,  and  the  creation  of  offices 
and  the  appointment  to  office  is  intimately  connected  with 
the  prerogative  of  the  Crown.  (Com.  Dig.,  Officer  (a);  2BL 
Com.,  36.)  In  discussing  the  requisitions  of  an  appointment 
to  a  particular  office  where  there  was  neither  statute  nor 
usage  to  control,  the  analogies  of  the  common  law  regulating 
the  grants  of  property,  and  the  executions  of  powers  of 
appointment  in  relation  to  property  are  resorted  to  and  relied 
upon  as  giving  the  proper  rule  by  which  to  determine  its 
sufficiency.  Ancient  customs  as  well  as  special  statutes  not 
imfrequently  controlled.  (Saunders  y,  Owen^  12  Mod.,  199; 
Chniff  V.  Norfolk^  1  Mod.,  122.)  The  right  to  exercise  a 
public  office,  and  to  receive  the  emoluments  may  be  a  species 
of  property  with  us,  but  cannot  properly  be  teimed  an  heredi« 
tament.  {Gonner  v.  Mayor,  etc,  1  Seld.,  285.)  The  Constitu- 
tion and  the  laws  of  the  State  create  or  provide  for  the  creation 
of  all  offices,  and  prescribe  the  mode  of  election  or  appoint- 
ment, the  terms  and  duration  of  office,  as  well  as  regulate 
the  duties  and  emoluments.  Offices  in  cei'tain  cases,  may  be 
for  a  term  of  years,  during  the  pleasure  of  the  appointing 
power,  or  during  good  behavior ;  but  whatever  may  be  the 
term  or  tenure  of  office,  the  appointment  must  be  in  conform- 
ity with  the  statutes  of  the  State.  An  appointment  in  the 
general  sense  of  the  term  may  be  by  deed  or  in  writing 
without  seal  or  verbal,  depending  upon  the  subject-matter 
of  the  appointment  and  the  terms  of  the  authority  under 
which  it  is  made.  But  an  appointment  to  office  by  the  per- 
son or  persons  having  authority  therefor,  as  distinguished 
from  an  election,  can  only  be  made  verbally,  and  withou^: 
wi'iting  when  permitted  by  the  terms  of  the  statute  confer- 
ring the  power.  Affecting  the  public,  and  not  merely  private 
rights,  and  being  done  under  the  authority  of  the  sovereign 
power  and  not  under  individual  authority,  it  should  be 
authenticated  in  a  way  that  the  public  may  know  when  and 
ill  what  manner  the  duty  has  been  performed. 
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A  right  to  an  office  by  election  may  be  perfect  when  the 
votes  have  been  cast  and  canvassed,  and  the  result  certified 
according  to  law,  but  then  a  commission  or  the  duly  authen- 
ticated ceitificate  of  the  result  as  the  substitute  for  a  commis- 
sion is  the  highest  and  best  evidence  of  the  title.  An  appoint- 
ment by  the  executive  by  and  with  the  advice  and .  consent 
of  the  Senate,  is  only  evidenced  by  the  commission;  as  the 
executive  may  decline  to  make  the  aj^pointment  and  to  issue 
the  commission  notwithstanding  the  advice  and  consent  of 
the  Senate.     (2  Story  on  Const.,  ^  1546.) 

It  is  quite  evident  that  no  verbal  declaration  of  the  executive 
would  perfect  the  appointment  The  nomination  is  but  the 
naming  of  the  person  as  suitable  to  be  appointed ;  the  action 
of  the  Senate  is  merely  the  advise  and  consent  of  that  body 
that  the  appointment  be  made;  and  the  appointment  is  then 
made  and  is  evidenced  by  the  commission.  The  act  of  signing 
the  commission  completes  the  appointment  as  well  as  perpet- 
uates the  evidence  of  it.  From  that  time  only  is  the  act  irrevoc- 
able. (1  R.  S.,  117,  ^§  11-14;  Marbury  v.  Madison,  1 
Cranch,  137.)  The  statute  (1  R.  S.,  118,  §  19)  clearly  con- 
templates  a  commission,  the  form  of  which  is  not  prescribed, 
which  shall  be  the  conclusive  evidence  of  an  appointment  to 
a  civil  office.  The  article  in  which  the  section  is  found  is 
entitled,  ^'  Of  nominations  to  offices  and  the  commissions  of 
officei-s,"  and  after  making  provision  for  officers  appointed 
by  the  Governor  and  Senate,  and  by  the  Governor,  and  all 
the  elective  officers,  and  commissioners  of  deeds  (then 
appointed  by  the  county  judges  aiid  boards  of  supervisors  in 
joint  convention),  it  provides  in  the  last  section  that  ^^  the 
commissions  for  all  other  offices,  when  no  special  provision 
is  made,  shall  be  signed  by  the  presiding  officer  of  the  board 
or  body,  or  by  the  i)erson  making  the  appointment."  The 
language  includes  every  civil  office  within  the  State  not 
excepted  from  its  ojieration  by  statute,  and  was  clearly 
intended  to  prescribe  the  mode  of  appointment  The 
appointment  under  this  delegated  authority  is  inchoate  until 
the  last  act  to  be  done  by  the  appointing  power  is  com- 
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pleted,  and  that  is  the  signing  of  the  writing  or  the  commis- 
sion. The  appointment  is  then,  and  not  before,  *'  evidenced 
by  an  open  unequivocal  actJ'  Ch.  J.  Marshall  in  Marhxvry 
V.  Madison  {supra),  says :  **  Some  point  of  time  must  be 
taken  when  the  power  of  the  executive  over  an  officer  not 
removable  at  his  will  must  cease ;  that  point  of  time  must  be 
when  the  constitutional  power  of  appointment  has  been  exer- 
cised ;  when  the  last  act  required  from  the  person  possessing 
the  power  has  been  jDerformed.  The  last  act  is  the  signature 
of  the  commission/'  It  is  not  discretionary  with  a  person 
having  the  power  to  appoint  to  office,  whether  there  shall  be 
a  commission ;  the  signing  of  the  commission  is  an  integral 
part  of  the  duty  of  the  delegated  power,  and  necessary  to 
a  perfect  and  and  complete  execution  of  the  power  enti- 
tling the  appointee  to  assume  the  duties  of  the  office.  (Peo- 
j>le  V.  Van  Slj/ck,  4  Cow.,  297),  does  not  bear  upon  the 
question  in  hand.  It  related  to  the  designation  of  one  of 
several  town  inspectors  of  election  to  act  as  a  messenger  to 
deliver  the  canvass  to  the  board  of  county  canvassers,  and  it 
was  held  that  the  authority  should  have  been  respected  on 
several  grounds,  none  of  which  by  the  remotest  analogy 
sanctions  the  validity  of  a  verbal  appointment  to  office,  or 
gives  color  to  the  idea  that  the  mayor  of  Lockport,  meeting 
three  reputable  freeholders  of  the  city,  might  say  to  them : 
*'I  ap2>oint  you  three  gentlemen  commissioners  of  excise 
for  this  city.  Go  take  the  oath  of  office  and  enter  upon  its 
duties,"  and  that  this  would  be  a  good .  appointment  in 
virtue  of  which  the  incumbents  could  be  ousted.  {Saunde7*s 
V.  Owen,  2  Salk.,  467;  12  Mod.,  199,  and  reported  in  the 
Common  Pleas  as  Owen  v.  Saunders,  1  Ld.  Ray,  158),  is 
relied  upon  to  sustain  the  title  of  the  relators  to  the  office 
in  dispute.  The  facts  of  the  case  are  more  nearly  like  those 
in  People  v.  Fitzsimmons,  than  to  the  case  before  us. 
The  Earl  of  Winchelsea,  as  custos  rotuloirmn,  having  the 
power  to  appoint  a  clerk  of  the  peace  for  the  county  of 
Kent,  had,  by  writing  under  his  hand  and  seal,  appointed  the 
plaintiff  to  be  the  clerk  of  the  peace  durante  bene  placito, 
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which  the  justices  of  the  peace  at  the  sessions  refused  to 
recognize,  the  validity  thereof  being  disputed,  whereupon, 
at  the  next  general  session  of  the  peace,  the  earl  came  into 
court  and  the  writing  was  read  in  court,  and  the  earl  with- 
out reference  to  the  writing,  said :  '*  I  do  nominate  and 
appoint  the  said  P.  Owen  to  be  the  clerk  of  the  peace 
according  to  the  act  of  Parliament,"  and  Owen  was  admitted ; 
but  upon  the  death  of  the  Earl  of  Winchelsea,  the  Earl  of 
Bunney,  as  the  then  castas  rottilorum,  appointed  Saunders 
to  the  office  of  clerk  of  the  peace,  and  it  was  held  that 
the  appointment  of  Owens  was  valid  as  an  appointment,  not 
during  the  pleasure  of  the  Earl  of  Winchelsea,  but  qttamdiu 
bene  ffesserit,  as  required  by  the  act  of  Parliament  (1  W.  & 
M.),  regulating  the  term  of  office.  The  King's  Bench 
reversed  the  judgment  of  the  Gonunon  Pleas,  but  was,  in  turn, 
reversed  by  the  House  of  Lords,  and  the  judgment  of  the 
Conunon  Pleas,  as  reported  by  Lord  Eaj'-mond,  affirmed. 
The  reasons  assigned  for  the  judgment  ai-e  entirely  inapplica- 
ble to  any  question  that  can  arise  mider  our  system  of  gov* 
emment.  Notice  is  taken  of  the  use  of  the  two  words  found 
in  the  statute,  *^  nominate  "  and  *'  appoint,"  and  an  argument 
is  based  upon  the  act  of  nomination,  which  could  be  by 
parol  It  is  also  said,  that  before  the  act  of  37  H.,  8,  ch.  1, 
the  clerk  of  the  peace  was  constituted  by  parol  only,  and 
without  deed,  as  was  implied  by  the  preamble  using  the 
words  'Miominate  and  appoint."  The  ori^n  of  the  office 
was  said  not  to  be  very  clear,  but  it  was  thought  probable 
that,  at  the  first,  the  conservation  of  the  rolls  was  committed 
to  one  of  the  justices,  who  was  thereupon  called  custos  rotul- 
arum,  and  that  by  consent  of  his  brethren  he  nominated  the 
clerk  of  the  peace.  The  statute  of  W.  &  M.,  using  the  same 
words,  "  nominate  and  appoint,"  which  were  used  in  37  Hen., 
8,  from  which  it  was  implied  that  before  that  time  the 
nomination  had  been  by  parol,  was  expounded  according 
to  the  exix)ttition  of  the  common  law;  so,  that  since  the  new 
law,  a  nomination  by  pait>l  was  held  good,  notwithstanding 
the  office  was  by  it  imide  a  fi-eehold.   The  decision  was  upon 
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the  coDstructioii  of  the  statute  of  Hon.,  8,  and  W.  &  M., 
and  they  were  interpreted  by  references  to  what  was  sup- 
posed to  have  been  the  prior  usaga  This  case  certainly 
thix)W8  no  light  upon  the  common  law,  nor  aids  us  in 
determim'ng  what  would  be  a  good  appointment  to  office 
either  at  common  law  or  under  our  st^itutes.  It  is  clearly 
implied  from  Hunt  v.  HHisden  (2  Dyer,  152  b),  that  an 
appomtmeut  to  office  by  parol,  or  in  any  way  except 
by  deed,  is  not  valid,  unless  made  so  by  statute  or  usage. 
In  Curled  Case  (11  Coke,  2  i),  it  was  resolved  that  the  nom- 
ination by  the  King,  of  Auditors  of  the  Court  of  Wards 
ought  to  be  under  the  great  seal  of  England,  and  not  by 
word,  nor  by  the  privy  seal,  etc. 

In  Craig  v.  Norfolk  (1  Mod.,  122),  the  plaintiff  claimed 
under  a  patent,  and  the  question  was  upon  his  seizin  in  fact 
of  the  office  in  controversy.  Statute  or  usage  is  necessary 
to  authorize  an  appointment  other  than  by  writing.  The 
common  law  does  not  speak  upon  the  subject.  The  king 
cannot  gitmt  ancient  offices  in  other  manner  or  form  than 
was  usual,  if  the  form  be  not  altered  by  Pai'liament,  as  cre- 
ating by  writ,  when  before  it  was  by  patent.  (Com.  Dig., 
Officer  [A].)  Johnston  v.  WUaan  (2  N.  H.,  202),  related  to 
an  elective  office,  and  Mr.  Justice  WooDBURr  says:  **  On 
general  princi{des,  the  choice  of  a  person  to  fill  an  office  con- 
stitutes the  essence  of  his  appointment.  After  the  choice, 
if  there  be  a  commission,  an  oath  of  office,  or  any  ceremony 
of  inauguration,  these  are  forms  which  may  or  may  not  be 
necessary  to  the  validity  of  any  acts  under  the  appointment, 
according  as  usage  and  ix)sitive  statute  may  or  may  not  ren- 
der them  indispensable."  But  in  the  case  of  an  appointment 
by  one  representing  the  public,  the  choice  can  only  be  made 
under  our  statute  by  the  commission  by  which  it  is 
evidenced.  That  is  the  making  of  the  choice;  the  act  which 
is  effectual,  as  unequivocal  and  final. 

The  relators  have  no  title  to  the  office  in  dispute.  The 
defendants  hold  office  by  statute  ''until  othei^s  shall  be 
appointed  in  their  places.''  No  such  appointment  has  been 
SicKBLs.— Vol,  XXV.        67 
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made,  and  they  have  not  resigned,  or  in  any  way  vacated 
their  offices.  They  could  not,  by  their  act  or  assent,  transfer 
the  office  to  the  relatora,  or  I'elieve  themselves,  except  in  one 
of  the  ways  designated  by  statute.  {Johnston  v.  Wilscnh 
mtp-a,  1  E.  S.,  122,  §  34.) 

The  office  is  not  vacant,  and  the  defendants  are  the  legal 
incumbents.  The  judgment  must  be  revei^edi  and  judgment 
given  for  the  defendants. 

All  concur. 

Judgment  accordingly. 


— ^     The  Health  Department  op  the  Citt  op  New  Yobk, 

78  Aiyp^ '  Bespondent,  v.  Adam  KNOiiL,  Appellant 

A  penalty  cannot  be  raiaed  by  implication,  but  most  be  ezpreasly  created 
and  impoeed  by  statute. 

An  action  cannot  be  maintained  by  the  health  department  of  the  city  of 
New  York  to  recover  a  penalty  for  an  omission  of  the  owner  of  prem- 
ises to  comply  with  a  special  order  of  the  department  relating  thereto ; 
no  penalty  is  now  prescribed  by  law  for  such  omission. 

The  provision  of  the  act  of  1878  (chapter  757,  Laws  of  1873),  supplementary 
to  the  city  charter  of  that  year  (chapter  835,  Laws  of  1873),  conferring 
upon  the  health  department  and  the  board  of  health,  as  far  as  the  city  of 
New  York  is  concerned,  the  authority,  duties,  and  powers  vested  in  the 
Metropolitan  board  of  health  by  the  act  of  1866  (chapter  74,  Laws  of 
1866),  creating"  that  board,  and  the  subsequent  acts  relating'  to  it,  does 
not  include  the  penalties  impoeed  by  said  acts ;  they  are  no  part  of 
the  authority,  duty  or  power. 

It  seems,  that  the  board  of  health  has  power  to  make  a  q)ecial  order  for 
the  ventilation  or  other  improvement  of  particular  premises  when  m  a 
condition  dangerous  to  life  or  health,  and  when  the  case  is  not  provided 
for  by  the  sanitary  code;  and  the  board  has  ample  authority  to  cause 
such  orders  to  be  executed :  the  existence  of  a  penalty  for  its  violation 
is  not  essential. 

(Argued  June  22, 1877 ;  decided  September  25, 1877.) 

Appeal  from  judgment  of  the  Court  of  Common  Pleas 
for  the  city  and  county  of  New  York,  affiiming  a  judgment 
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of  the  District  Court  in  the  third  judicial  district  of  the  city 
of  New  York  in  favor  of  plaintiff 

This  action  was  brought  to  recover  a  penalty  for  an  alleged 
violation  of  a  special  order  made  by  the  board  of  health  of 
the  city  of  New  York. 

Defendant  was  the  owner  of  certain  premises  in  said  city, 
which  the  board  of  health  declared  a  nuisance  and  dangerous 
to  life  and  health,  and  ordei'ed  that  the  privy  vault  **  be 
ventilated  by  means  of  an  eight-inch  earthen- ware  pipe/' 
This  order  defendant  did  not  comply  with. 

Defendant's  counsel  moved  for  a  nonsuit  on  the  groimd, 
among  others,  '*  that  the  plaintiff  has  no  right  to  sue  in  the 
name  or  m  the  manner  in  which  it  does,"  and  ««that  the 
plaintiff  has  no  right  to  sue  for  any  penalty,"  which  motion 
was  denied  and  defendant's  coimsel  excepted. 

George  F.  Langbein,  for  the  appellant  Plaintiff  was 
bound  to  make  out  a  proper  and  necessary  case  for  making 
the  order,  by  showing  facts.  It  has  not  uncontrollable  and 
arbitrary  disci^ion.  (Modgers  v.  Barker^  31  Barb.,  447;  1 
E.  S.  [4th  ed.],  851;  Met.  Bd.  of  HeaUh  v.  Ileister,  31  N. 
Y,,  670;  Caypei^  v.  SdiuUz,  32  How  Pr.,  121,  122;  Ex  parte 
Mayor  of  Albany^  23  Wend.,  27;  Tinbune  Aasn,  v.  Sitn  P. 
i&  P.  A88n,y  7  Hun,  175;  Uhdencood  v.  Green,  42  N.  Y., 
104;  JiToL  Bk.  of  C7iemwig  v.  City  of  Elndra,  53  id.,  54.) 
The  fact  of  the  danger  to  public  healthor  of  there  being  a  public 
nuisance  is  jurisdictional,  and  without  its  existence  the  board 
of  health  cannot  act.  {Coe  v.  Schultz,  47  Barb.,  64;  Miller 
V.  Ro8i8etei\  4  E.  D.  S.,  234;  People  v.  City  of  Bklyn,  21 
Barb.,  481;  Adams  v.  IveSy  1  Hun,  457;  7}ripp  v.  Cook,  26 
Wend,,  143,  152;  Hogan  v.  Devlin,  2  Daly,  184.)  Plaintiff 
had  no  right  or  power  to  make  a  special  order  in  tjiis  case  or 
at  alL  (Laws  1866,  chap.  74,  ^  20;  Laws  1866,  chap.  686, 
§  1;  Laws  1867,  chap.  956,  ^  10;  Laws  1873,  chap.  335,  §  26; 
People  V.  Jackson,  4  N.  Y.,  375;  Laws  1873,  chap.  757,  §  12, 
1125;  HeaUh  DepL  v.  Pinckney,  N.  Y.  C.  P.,  June  4, 1877.) 
There  was  and  is  no  penalty  by  any  existing  law  for  the 
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violation  of  a  special  order.  {Knetb  v.  People,  50  How.  Pr., 
140;  6  Hun,  238.)  If  there  wei'e  a  penalty,  plaintiff  had  no 
right  or  power  to  sue  for  it.  {Bodmie  v.  FunneU,  1  Wils., 
233;  Laws  1873,  chap.  335,  art.  6,  §  38;  1  Burr.,  235;  2 
Kyd.,  157;  9  Ad.  &  El.,  356;  WiUiamsaa  v.  Comm.,  4  B. 
Mon.,  146,  151;  Laws,  1874,  chap.  636.)  The  nuisances 
intended  to  be  under  the  control  of  the  board  of  health  are 
such  as  are  nuisances  of  themselves,  or  are  likely  to  become 
so.  A  privy  vault  is  not  such  a  nuisance.  {Rogers  v.  Bar- 
Jeer,  31  Barb.,  447;  Jacob's  Law  Diet,  and  2  Roll.  Abr.,  83; 
Hawk  Book  1,  p.  197,  §  1;  Laws  1876,  chap.  956,  §  6;  Coe 
V.  Schtdtz,  2  Abb.  Pr.  [N.  S.J,  196;  Ghregory  v.  Mayor,  etc., 
40  N.  Y.,  273;  7  Hun,  175.)  The  laws  applicable  to  and 
creating  the  health  department  of  the  city  of  New  York  are 
miconstitutional  and  void.  {Hudson  v.  Caryl,  44  N.  Y., 
533;  31  Barb.,  447;  42  N.  Y.,  410;  7  Hun,  175;  Mayor,  etc., 
T.  Bd.  of  Health,  31  How.  Pr.,  385;  Moody  v.  Bd.  Suprs. 
Nia.  Co.,  46  Barb.,  659;  Cooper  v.  SchuUz,  32  How.  Pr., 
107,  122,  123;  Coe  v.  SchuUz,  47  Barb.,  64;  Brady  y.  Weeks, 
3  id.,  157;  Catlin  v.  Valentine,  9  Paige,  557;  People  v. 
Comrs.  27  Barb.,  94;  AUen  v.  Crowfui,  5  Wend.,  506;  Joms 
V.  Reed,  1  J.  Cas.,  20;  MUls  v.  Martin,  19  J.  R.,  23; 
Stone  V.  Mayor,  etc.,  25  Wend.,  157;  JcJinson  v.  Moss, 
20  id.,  148;  In  re  Mt.  Morris  Square,  2  Hill,  9;  People  v. 
Bd.  of  Health,  33  Barb.,  344;  MvMns  v.  People,  24  N.  Y., 
899;  Nat.  Bh.  v.  City  of  Elnura,  53  id.,  59;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.,  420;  9  W.  & 
S.,  1;  1  Harr.  [Penn.],  133;  A.  &  A.  on  Corp.,  53;  Man. 
of  Corp.  of  N.  Y.,  1858,  18,  23;  Kent's  Charter,  10, 
26,  93.) 

W.  P.  Prentice,  for  the  respondent.  Plaintiff  was  author- 
ized to  make  the  special  orders  for  the  violation  of  which 
the  penalties  in  this  action  were  claimed.  {Heister  v.  Met. 
Bd.  of  Health,  37  N.  Y.,  661;  Van  Wormer  v.  Mayor,  etc., 
15  Wend.,  263;  Peopie  ex  reh  Cox  v.  Justices  of  Special  Ses- 
fiions,  7  Hun,  214;  City  of  Bhlyn  v.  Breslin,  57  N.  Y.,  591; 
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Wenzler  y.  People^  58  id.,  516;  People  ex  reL  OiUenoaM  v. 
Oreen,  56  id.,  416.) 

Andrews,  J.  We  think  this  action  cannot  be  maintained, 
for  the  reason  that  no  penalty  is  now  prescribed  by  law  for 
the  omission  of  the  owner  of  premises  to  comply  with  a 
special  order  relating  thereto,  made  by  the  health  depart- 
ment of  the  city  of  New  York. 

The  present  health  departm^it  was  created  by  chap- 
ter 335  of  the  Laws  of  1873,  known  as  the  City  Qiarter. 
Its  organization  and  powere  are  defined  in  sections  80,  81 
and  82.  The  principal  duty  and  authority  imposed  upon 
and  granted  to  the  board  by  the  act  is  found  in  section  82, 
which  makes  it  the  duty  of  the  board,  ^^  immediately  upon 
organization  under  this  act,  to  cause  to  be  confoimed  to  this 
article  the  sanitary  ordinances  then  or  lately  adopted  by  the 
existing  department  of  health,  which  shall  be  called  the  Sani- 
tary Code,"  and  authorizes  the  health  department  to  add  addi- 
tional provisions  for  the  security  of  lite  and  health,  which 
additions  are  directed  to  be  published.  The  section  then 
jn'oceeds:  '*  Any  violation  of  said  code  shall  be  ti^eated  and 
punished  as  a  misdemeanor,  and  the  offender  shall  also  be 
liable  to  pay  a  penalty  of  fifty  dollai-s,  to  be  recovered  in  a 
civil  action  in  the  name  of  the  mayor,  aldermen,  and  common- 
alty of  the  city  of  New  York."  Section  119  contains  this 
provision:  '*  And  the  city  of  New  York  is  hereby  excepted 
from  the  provisions  of  the  act  entitled  *  An  act  to  create 
a  metropolitan  sanitary  district  and  board  of  health  therein, 
for  the  preservation  of  life  and  health,  and  to  prevent  the 
spread  of  disease,'  passed  February  26,  1866,  and  of  the 
acts  amendatory  thereof,  and  any  sections  of  statutes  and 
provisions  of  law  which  created  said  duitrict  are  hereby 
repealed." 

The  supplementary  act  (chapter  757  of  tiie  Laws  of  1873) 
amended  section  82  of  the  original  act  (chapter  335  of  the 
Laws  of  the  same  year),  and  greatly  extended  and  enlarged 
the  powers  of  the  board  by  adding  thereto  the  following 
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provision:  "  The  authority,  duty,  and  powers  conferred  or 
enjoined  upon  the  metropolitan  board  of  healtii  by  chapter 
74  of  the  Laws  of  1866  (passed  February  26,  1866),  and  the 
several  acts  amendatory  thereof,  and  by  any  other  subse- 
quent laws  of  this  State,  and  upon  the  several  officers  and 
members  of  said  board  not  mconsistent  with  the  provisions 
of  this  act,  are  hereby  conferred  upon  and  vested  in,  or 
enjoined  upon,  and  shall  hereafter  be  exclusively  exercised 
in  the  city  of  New  York  by  the  health  department  and  board 
of  health  ci^eated  by  this  act,  and  by  the  officers  of  the  said 
board  of  health  and  the  said  health  department,  and  the  same 
are  to  be  exercised  in  the  manner  specified  in  the  said  chapter 
74  of  the  Laws  of  1866,  and  the  several  acts  am^idatory 
thereof,  etc.,  and  in  conformity  with  the  provisions  of  this 
act" 

No  penalty  was  imposed  by  the  act  of  1873  creating 
the  present  board  of  health,  except  in  a  single  case,  viz«: 
the  violation  of  the  Sanitary  Code.  The  Sanitary  C!!ode 
was  fii^st  enacted  pursuant  to  the  twentieth  section  of  chapter 
74  of  the  Laws  of  1866,  and  the  tenth  section  of  chapter 
956  of  the  Laws  of  1867,  under  the  metropolitan  district 
system.  The  section  last  referred  to  declares  that  the  code 
of  sanitary  ordinances  which  the  metropolitan  board  of  health 
was,  by  the  act  of  1866,  authorized  to  enact,  ''  may  embrace 
all  matters  or  subjects  to  which,  and  so  far  as  the  power  and 
authority  of  said  board  of  health  extends."  The  code  enacted 
by  the  metropolitan  board  of  health,  so  far  as  it  was  applicable 
to  the  city  of  New  York,  has  been  continued  in  force  by  subse- 
quent legislation,  subject  to  the  powers  vested  in  the  present 
health  department  of  the  city  to  add  to  or  amend  the  same. 
It  now  consists  of  188  sections,  and  embraces  regulations  on 
a  general  variety  of  subjects  connected  with  the  protection 
of  the  public  health.  It  prescribes  the  duties  of  individuals 
in  the  use  and  care  of  their  property  and  tenements;  regu- 
lates the  construction,  ventilation,  and  drainage  of  buildings 
and  lands;  pix>vides  securities  against  the  spread  of  infec- 
tious and  contagious  diseases;  in  short,  it  is  the  permanent 
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code  of  health  laws,  covering  all  the  ordmary  contingencies 
and  circumstances,  which  require  the  intervention  of  public 
authority  for  the  security  of  life  and  health.  The  violation 
of  this  code  is  made,  by  the  act  of  1873,  a  misdemeanor,  and 
subjects  the  offending  party  to  the  penalty  therein  prescribed. 
No  penalty  is  expressly  imposed  for  the  violation  of  a  special 
order  of  the  present  board.  If  any  penalty  exists  for  such 
violation,  or  for  an  omission  to  comply  with  a  special  order, 
it  must  be  for  the  reason  that  the  amendment  of  the  original 
charter  of  1873,  which  confers  upon  the  present  board  of 
health  "the  authority,  duties,  and  powers"  vested  in  the 
metropolitan  board  exproprio  vigore^  re-enacts  all  the  penal- 
ties given  in  the  acts  creating  that  board;  and  this  is  what 
is  claimed  by  the  plaintiff  to  be  the  effect  of  that  amendment. 
This  construction  is  not  admissible.  Section  20  of  the 
act  chapter  74  of  the  Laws  of  1866,  as  amended  by  chap- 
ter 686  of  the  Laws  of  1866,  contains  this  clause:  *'And 
every  person,  body,  or  corporation  that  shall  violate  or  not 
conform  to  any  ordinance,  rule,  sanitary  regulation,  or  special 
or  general  order  of  said  board  duly  made,  shall  be  liable  to 
pay  a  penalty  not  exceedmg  fifty  dollai^  for  each  offense," 
etc.  The  power  of  the  present  board  to  make  a  special 
order  for  the  ventilation  or  other  improvement  of  particular 
premises  m  a  condition  dangerous  to  life  or  health,  when  the 
the  case  is  not  provided  for  by  the  Sanitaiy  Code,  cannot  be 
questioned.  This  power  was  clearly  given  to  the  metropol- 
itan board  by  the  fourteenth  section  of  the  act  of  1866,  and 
was  vested  in  the  present  board  by  the  act  of  1873.  But 
the  penalty  given  by  the  act  of  1866  for  a  violation  of  a 
special  order  of  the  metropolitan  board  was  no  part  of  the 
**  authority,  duty,  or  power"  vested  in  that  board.  It  was 
imposed  by  the  law  2A  a  pmiishment  upon  the  offender.  The 
imposition  of  the  penalty  was,  in  a  sense,  in  aid  of  the  execu- 
tion of  the  order,  and  tended  to  insure  compliance  on  the 
part  of  the  person  to  whom  it  was  directed.  So,  also,  did  the 
provision  in  the  thirtieth  section  of  the  act  of  1866,  which 
declared  certain  acts  to  be  misdemeanors.     But  it  cannot  be 
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claimed  that  offeDses  made  such  by  that  act  Bwvived  its 
repeal,  and  are  saved  by  the  clause  conferring  upon  the 
present  boai-d  the  '*  authority,  duty,  and  powers  "  possessed 
by  the  former  one.  Again,  the  rule  is  well  settled  in  accord- 
ance with  the  general  rule  of  construction  of  penal  statutes, 
that  a  *'  penalty  cannot  be  raised  by  implication,  but  must 
be  expressly  created  and  imposed."  (Jones  v.  ^stiSj  2  J.  £., 
379;  Belly.  Dole,  11  id.,  173). 

The  Legislature  in  the  act  of  1873  expressly  imposed 
a  penalty  in  one  of  the  cases  provided  for  in  the  twentieth 
section  of  the  act  of  1866,  viz.:  for  a  violation  of  the 
Sanitary  Code.  It  omitted  to  impose  a  penalty  for  a 
violation  of  a  special  order.  The  Legislature  considered  the 
subject  of  penalties.  Can  we  say  that  the  omission  was  not 
designed,  and  may  not  the  Legislature  have  considered  that 
only  the'  violation  of  the  permanent  code  of  health  laws 
should  constitute  a  public  offense,  and  subject  the  offender  to  a 
penalty  ?  The  existence  of  a  penalty  for  the  violation  of  a 
special  order  is  not  essential  to  the  execution  of  the  powers 
conferred  upon  the  board.  Ample  authority  is  given  to  the 
board  in  the  statutes  to  cause  their  orders  to  be  executed 
by  their  own  officei*s,  and  to  collect  the  expenses  from  the 
persons  or  out  of  the  property  affected  by  them. 

For  these  reasons  we  ai*e  of  opinion  that  this  action  cannot 
be  maintained,  there  being  no  penalty  given  by  law  for  the 
omission  of  the  defendant  to  comply  with  a  special  order  of 
the  present  board  of  health. 

The  other  questions  need  not  be  considered.  Many  of 
them  were  involved  in  the  case  of  The  Metropolitan  Board 
of  Health  v.  Heiater  (37  N.  Y.,  661),  and  wore  there  con- 
sidered and  decided,  and  that  case  .should  be  regarded  as 
aettling  the  law  upon  the  points  involved  in  the  decision. 

The  judgment  should  be  reversed,  with  costs. 

All  concur,  except  Bapallo,  J.,  not  voting. 

MiLLEB,  J.,  concurs  m  result. 

Judgment  reversed. 
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Mabia.  L.  Moboan,  Bespondcnt,  v.  Philemon  H.  Smith,    m   ift 
^      Impleaded,  etc.,  Appellant.  ilm 

The  obligation  of  one  of  two  coHBureties  is  to  pay  the  whole  debt.  If  he 
does  so,  he  may  recover  of  his  co-surety  one-half;  if  he  pays  less  than 
the  whole  debt,  he  can  only  recover  from  the  oo-em'ety  the  amount 
which  he  has  paid  in  excess  of  the  moiety. 

llfThen  a  co-surety  has,  by  the  conduct  of  the  creditor,  been  released  from 
liability,  another  coHsurety  will  be  held  exonerated  only  as  to  so  much 
Qf  the  original  debt  as  the  one  so  discharged  could  have  been  compelled 
to  pay. 

In  an  action  against  two  joint  co-enrities  for  certain  lessees,  judgment  was 
ordered  agfunst  both,  which  was  reversed  by  the  General  Term  as  to 
one,  and  a  new  trial  granted  him  on  the  ground  of  fulure  of  considera- 
tion, as  to  him  and  was  affirmed  aa  to  the  other.  Bdd,  that  it  was  no 
ground  of  reversal  on  appeal  to  this  court  by  the  latter  that,  in  case 
his  co-surety  succeeded  on  the  new  trial,  he  would  lose  his  right  of  ooDr 
tribution. 

As  to  whether  the  right  would  be  lost  in  such  case,  qwBre. 

A  release  by  parol  of  one  joint  debtor  will  not  operate  as  a  discharge  to 
the  others,  and  can  only  be  pleaded  by  the  one  to  whom  it  \b  given. 

The  distinction  between  the  English  rule  and  the  rule  in  this  country  on 
that  subject  pointed  out. 

The  lease  was  of  a  store,  so  oonstmcted  as  to  derive  light  from  a  floor- 
light,  in  a  floor  above,  which  was  covered  by  the  lessees  of  the  upper 
floor,  and  the  light  excluded  from  the  room  below.  Hdd,  that  this  fox^ 
nished  no  defense  to  the  action. 

Mdrffon  v.  Stntth  (5  Hun,  220)  distinguished.  ^ 

The  lease  contained  a  clause  that  the  leasees  would  not  assign  it,  or  let  or 

under-let  the  premises  without  the  consent  of  the  lessor.    The  latter, 

subsequent'  to  the  execution  of  the  lease  and  taking  possesBion  there- 

I  under  by  the  lessor,  agi'eed  with  the  lessee  to  rent  the  premises  for 

i  them  at  their  risk,  crediting  to  them  any  receipts  for  rent,  with  a  con- 

/  dition  that  the  agreement  should  not  impair  or  alter  the  relations  of 
the  parties,  the  covenants  of  the  lease,  or  the  security  for  the  rent. 
Hddf  that  the  agreement  did  not  operate  to  discharge  the  8ui*etiesy 
although  they  had  no  knowledge  or  notice  of  it ;  that  the  agreement, 
without  the  condition,  was  no  more  in  efiect  than  a  consent  that 
the  lessees  might  under-let ;  and  that,  under  the  condition,  the  rights 
of  the  sureties,  and  consequentiy  their  liability,  were  in  no  wise 
afi'ected. 

A  new  agreement  between  a  creditor  and  his  principal  debtor  will 
not  discharge  the  sureties  when,  by  the  new  agreement,  the  reme- 
dies of  the  creditor  against  the  sureties  are  expressly  and  clearly 
reserved. 

SicKBLs.— Vol.  XXV.      68 
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The  leasees,  upon  makings  the  new  agreemeDt,  delivered  the  key  of  the 
premises  to  the  lessors ;  hdd,  that  such  a  delivery  was  not  a  Borrender 
or  a  taking'  possession  of  the  premiaesp  bat  an  intmsting'  of  the  control 
thereof  to  the  lessors^  for  the  purpose  of  'letting  o»  behalf  of  the 


(Submitted  Jime  22, 1877 ;  dedded  September  25, 1877.) 

Appeal  from  judgment  of  the  Gbnei'al  Term  of  the 
Supreme  Court  in  the  first  judicial  depai-tment,  affirming  as 
to  defendant  Philemon  H.  Smith,  and  reversing  as  to 
defendant  Andrew  H.  Smith,  a  judgment  in  favor  of  plain- 
tiff Altered  upon  a  verdict  The  appeal  was  by  defendant, 
Philemon  H.  Smith,  from  so  much  of  the  judgment  as 
affirmed  as  to  him  the  judgment  bdow.  (Beported  below, 
7  Hun,  244.) 

This  action  was  brought  against  defendants  as  joint  sure- 
ties for  the  performance  by  the  lessees  of  the  covenants  of  a 
lease  executed  by  plaintiff  as  lessor. 

On  the  20th  day  of  February,  1869,  the  plaintiff,  in  writ- 
ing and  under  seal,  leased  to  William  H.  H.  Smith  and 
George  H.  Smith  '*  all  of  the  ground  floor,  basement  and 
sub-cellar  of  the  building  known  as  seven  hundred  and  thirty- 
eight  (738)  Broadway,  in  the  city  of  l^ew  York,  with  the 
appurtenances,  for  the  term  of  five  (5)  years  from,  the  first 
day  of  May,  one  thousand  eight  hundred  and  sixty-nine,  at 
the  yearly  rent  or  sum  of  ninety-five  hundred  dollars 
(19,500),  to  be  paid  in  equal  quai'terly  payments." 

The  said  lease  contained  a  covenant  on  the  part  of  the 
lessees  **  that  they  will  not  assign  this  lease,  nor  let  or  under- 
let the  whole  or  any  part  of  the  said  premises    *     *    • 
without  the  written  consent "  of  the  lessor. 

At  the  time  the  lease  and  instrument  of  suretyship  were 
executed,  all  of  the  building  above  the  part  demised,  consist- 
ing of  foiu*  lofts,  was  under  lease  to,  and  actually  occupied 
by,  Phelan  &  CoUender.  At  the  time  of  the  lease  to  the 
Smiths  there  was  set  into  the  floor,  immediately  over  the 
ground  floor,  a  floor-light  about  fourteen  feet  long  by  seven 
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feet  wide.  When  Phelan  &  Collender  l)egan  to  negotiate  for 
a  lease  of  the  lofts,  there  were  sky-lights  to  the  several  Soot's 
instead  of  floor-lights,  and  they  requii'ed,  as  a  condition*  of 
their  taking  the  lofts,  that  these  sky-lights  should  l^e  changed 
to  floor-lights.  This  change  was  made.  The  floor-light 
was,  when  the  lease  was  executed,  covered  by  Phelan  & 
Collender  with  a  carpet,  and  it  remained  so  to  the  end  of 
the  occupancy  by  the  Smiths. 

One  of  the  lessees,  as  a  witness,  swore  on  the  trial  that  he 
called  the  attention  of  respondent's  agent,  before  taking  the 
lease,  to  the  condition  of  the  floor-light,  who  said:  '*  The  par- 
ties put  it  there  because  there  was  no  tenant  wanted  it,  but 
if  you  take  the  premises,  you  shall  have  the  privilege  of  the 
light;"  also,  that  they  would  have  the  right  to  it  unob- 
structed. 

On  the  29th  of  Mareh,  1873,  the  lessees  entered  into  an 
aiTaugement  in  writing  with  the  plaintiff,  by  which  they 
agreed  to  pay » two  ceilain  judgments  which  she  had  recov- 
ei*ed  against  them  for  arrears  of  rent,  and  also  the  quarter's 
rent  which  should  fall  due  May  1,  1873,  and  plaintiflf  agreed 
to  rent  the  premises  for  them  from  May  1,  1873,  for 
the  balance  of  their  term,  the  amount,  if  any,  obtained  for 
rent  **  to  be  credited  and  allowed  "  to  them.  It  was  expressly 
provided  that  "nothing  herein  contained  is  to  be  con- 
strued in  any  manner  to  impair  or  alter  the  lease  in  its 
covenants  existing  between  the  parties  in  relation  to  said 
premises,  or  to  impair  or  alter  the  security  thereunder,  nor 
in  anywise  to  aifect  the  relation  of  landlord  and  tenant  exist- 
ing between  the  parties,  and  the  security  for  the  rents  and 
covenants  thereunder." 

This  action  was  brought  to  recover  from  the  siu^eties  the 
quarter's  rent,  which  became  due  August  1,  1873. 

The  defendants  relied  on  the  trial,  in  their  defense,  upon 
the  foregoing  matters;  and,  also,  so  far  as  Andrew  J. 
Smith  was  concerned,  it  was  alleged,  and  he  swore  that 
he  "signed  the  instiniment  of  suretyship  on  condition  the 
light  was  free  over  that  skylight;"  and  that  plaintifi*'s  agent 
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told  him  that  it   '^was  there  temporaiily,  and  it  should 
be  taken  off." 

/*  At  the  close  of  the  trial  the  defendants'  counsel  moved 
to  dismiss  the  complaint  on  the  following  grounds: 

^^Fii'st.  That  the  agreement  between  the  lessor  and  the 
tenants  of  Mai*ch  29,  1873,  and  their  acts  imder  it,  oi)ei-ated 
to  discharge  the  defendants  as  sureties,'  they  having  no 
knowledge  or  notice  of  it. 

'^Second.  That,  in  &ct,  the  lease  was  smTendered,  and 
the  term  put  an  end  to  by  the  ])arties  to  the  lease,  without 
the  consent  of  the  sui-eties. 

**  Thu'd.  The  facts  show  that  the  tenants  were  evicted  by 
reason  of  their  not  being  able  to  enjoy  a  part  of  the  demised 
premises,  and  the  sureties  were  thereby  discharged. 

**  Fourth.  That  it  is  undisputed  that  the  instrument  signed 
by  the  suroties  was  so  signed  by  the  defendant  Andrew  J. 
Smith,  upon  the  express  promise  and  undertaking  on  the 
\mrt  of  the  lessor  that  the  tenants  should  have  the  enjoy- 
ment of  the  vertical  light  and  other  floor  lights,  and  that  at 
that  time  the  lessor  had,  by  the  lease  of  Phelan  &  Collender, 
put  it  out  of  his  p6wer  to  perform  such  promise,  and  the 
same  was  never  performed. 

*'  Fifth.  That  on  the  facts  tne  defendants  are  entitled  to  a 
verdict,  by  reason  of  the  non-performance  of  the  lessor's 
engagement  in  respect  to  the  vertical  light. 

''Motion  denied,  and  defendants  excepted." 

Defendants'  counsel  asked  the  court  to  submit  the  ques- 
tion to  the  jury  whether  the  sureties  signed  the  obligation 
sought  to  be  entbrced  in  this  action,  relying  upon  the  repre< 
sentation  of  the  lessor  in  respect  to  the  light,  which  was 
untrue  in  fact.     Refused,  and  defendants  excepted. 

The  couit  then  directed  the  jury  to  find  a  verdict  for  the 
plaintiff.     A  verdict  was  rendered  accordingly. 

William  Allen  Butler^  for  the  appellant.  The  defense 
proved  by  the  appellant's  co-surety  was  not  personal,  but 
existed  also  as  to  the  appellant.     {KecUea  v.  Cadagan^  2  E. 
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L.  &  Eq.,  318;  Pilmore  v.  Hoody  5  Bing.  [N.  C],  97;  Satv- 
yer  v.  Chambers,  43  Barb.,  622;  Putnam  v.  Schuyler,  4 
Hiin,  166.)  The  agreement  between  plaintiff  and  the  leaseeb 
of  March  29,  1873,  operated  to  discharge  the  sureties. 
{Miller  v.  Stewart,  9  Wheat.,  680,  703;  DiMin  v.  Bradley, 
17  Wend.,  422;  Grard  v.  Smith,  46  N.  Y.,  93;  Burge  on 
Suretyship,  203,  206;  Brigham  v.  Wentwaii,h,  11  Cush., 
123;  24  Wend.,  443;  Benjamin  v.  HiUiard,  23  How.  [U. 
S.J,  118,  149;  Mac  Kellar  v.  Siglei^,  47  How.  Pr.,  20.) 

Joseph  R.  Flanders,  for  the  respondent.  The  lessees 
entered  into  the  possession  of  and  enjoyed  everything  to 
which,  by  the  teims  of  the  lease,  they  were  entitled.  {Inr 
gals  V.  Plawondon,  15  Am.  L.  Reg.  [N.  S.],  220;  Janes  v. 
Jenkins,  34  Md.,  6,  7,  10;  Hervey  v.  Smith,  22  Beav.,  299; 
DreweU  v.  Fowler,  3  B.  &  A.,  735;  Lampman  v.  Milks,  21 
N.  Y.,  505;  Butterworth  v.  Orawford,  46  id.,  352;  Roberts 
V.  Roberts,  bb  id.,  276.)  Although  the  lease  was  joint  in 
form,  one  of  the  sureties  could  have  a  defense  not  available 
to  the  other.  {Slocum  v.  Hooker,  13  Barb.,  536;  Denny  v. 
Smith,  18  N.  Y.,  567;  Merritt  v.  Scott,  3  Hun,  657;  John- 
son V.  Smith,  23  How.  Pr.,  444;  14  Abb.  Pr.,  421.) 

FoLGER,  J.  The  appellant  makes  in  this  court  substan- 
tially but  two  points.  One  arises  out  of  the  fact  that  the 
contract  of  suretyship  was  joint  on  the  part  of  the  two 
defendants.  It  is  claimed  that  if  the  plaintiff  retains  her 
judgment  against  the  appellant,  and  fails  to  recover  against 
the  other  defendant  on  the  new  trial  which  has  been  ordered, 
the  appellant  will  lose  his  right  of  contribution  from  bis 
co-defendant.  It  is  not  needed  that  we  determine  whether 
that  is  so.  If  he  should  retain  his  right  to  seek  contribu- 
tion, the  most  that  he  could  recover  would  be  any  sum  which 
he  had  paid  more  than  a  moiety  of  the  whole  debt.  The 
obligation  of  one  of  two  co-sureties  is  to  pay  the  whole  debt. 
His  right  IS,  if  he  pays  the  whole  debt,  to  recover  one-half 
from  his  co-siurety,  or  the  whole  from  the  prinoipaL    K  he 
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pays  less  than  the  whole  debt,  he  cannot  recover  from  his 
co-surety,  though  he  may  from  the  principal,  more  tlian  the 
amount  which  he  has  paid  m  excess  of  the  moiety  which,  as 
between  him  and  his  co-surety,  it  was  his  duty  to  pay. 
{Lowell  V.  Edwards^  2  Bos.  &  P.,  268;  Browne  v.  Lee,  6 
Bamw.  &  Cress.,  689;  Peter  v.  Bich,  1  Ch.  Eep.,  34;  Deering 
V.  Earl  of  Winchelsea,  2  Bos.  &  P.,  270.)  It  follows,  then, 
that  though  the  appellant  should  have  lost  his  right  of  con- 
tribution against  the  co-surety,  by  the  act  or  neglect  of  the 
plaintiff  relieving  the  co-surety  from  his  obligation,  that 
would  not  itself  relieve  the  appellant  from  his  obligation  in 
its  full  extent  The  rule  in  equity  is,  that  when  a  co-sui'ety 
has,  by  the  conduct  of  the  creditor,  been  released  from  his 
liability,  the  remaining  co-surety  will  be  held  exonerated 
only  as  to  so  much  of  the  original  debt  as  the  discharged 
ca  surety  could  have  been  compelled  to  pay,  had  his  obliga- 
tion continued.  {Stirling  v.  Foirester^  2  Bligh,  575;  Ex 
parte  Gifford,  6  Ves.,  805;  MayJiew  v.  dnckett,  2  Swanst., 
185;  Hodgson  v.  Hodgson^  2  Keen,  704.)  In  this  view,  the 
appellant  might  have  asked  the  learned  justice  at  the  trial 
court  to  instruct  the  jury,  that  if  they  fomid  that  the  plain- 
tiff had  made  a  false  and  fmudulent  representation  to  the 
co-surety,  the  plaintiff  knowing  it  to  be  such,  on  which  the 
co-surety  relied  and  was  thereby  induced  to  make  the  con- 
tract of  guaranty,  then  the  plaintiff  could  recover  no  more 
of  the  appellant  than  one-half  of  the  rent  due  and  payable 
and  unpaid;  or  what  might  have  been  equivalent  to  that 
request.  We  say  that  he  might  have  so  asked,  not  that  we 
so  decide  at  this  time;  but  on  the  law  of  the  case  as  it  now 
stands,  upon  the  adjudication  of  the  General  Term  as 
appealed  from,  directing  a  new  trial  m  behalf  of  the  other 
defendant.  The  appellant  made  a  much  broader  proposition. 
He  asked  the  court  to  dismiss  the  complaint;  which  was,  in 
effect,  asking  a  ruling  that  he  was  liable  in  no  sum  to  the 
plaintiff.  He  asked  the  court  to  leave  to  the  jury,  whether 
he  signed  the  contract  relying  on  the  representation  of  the 
plaintiff  which  was  untrue — as  to  which  there  was  no  testi- 
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mony  in'the  caae.  There  was  no  error  in  the  trial  court  in 
refusing  these  requests,  so  far  as  the  principle  of  the  right  to 
contribution  is  concerned* 

The  ground  upon  which  the  Grencral  Term  ordered  a  new 
trial  in  behalf  of  the  co-surety  was  personal  to  himself.  It 
was,  in  substance,  that  there  w&s  a  failure  of  the  considera- 
tion upon  which  he  enteixnl  into  the  contract.  The  failure 
alleged  was  the  non-performance  by  the  plaintiff  of  an 
alleged  parol  promise  to  the  co-surety  that  the  principals 
should  have  the  vertical  light.  That  promise  was  no  part 
of  the  consideration  which  moved  the  ap^x^llant  to  contract, 
aud  he  cannot  avail  himself  of  it;  to  bar  a  recovery  against 
him.  The  joint  contmct  was  binding  upon  both  sureties  at 
the  time  of  the  execution  of  it,  what  has  discharged  the 
co-surety,  if.  he  is  discharged,  is  something  sul)scqucnt 
thereto.  It  is  no  moi'e  in  effect,  than  any  subsequent  act  or 
conduct  of  the  plaintiff  expats  which  would  discharge  the 
co-surety.  It  has  been  held  in  England,  that  an  act  of  the 
creditor,  though  by  parol,  which  discharges  one  of  two  or 
more  joint  debtors,  will  discharge  both  or  all,  though  the 
contract  be  in  writing.  {Nicholson  v.  Itevz'll,  4  Ad.  &  Ell., 
675.)  The  rule  is  different  in  this  country  ;  here  a  release 
by  parol  to  one  joint  debtor  will  not  operate  as  a  discharge 
to  other  debtors  jointly  liable,  and  can  only  be  pleaded  by 
the  debtor  to  whom  it  is  given.  (Ilannson  v.  Close^  2  J. 
R.,  448;  liowleyy.  Stoddard,  7  id.,  209;  De  Zeng  v.  Bailey^ 
9  Wend.,  336.)  Here,  to  discharge  both  or  all,  the  release 
must  be  under  seal,  in  such  case  as  this,  or  ih^  discharge 
must  arise  by  operation  of  law,  which  is  tantamount  to  a 
release  under  seal.  A  distinction  is  made,  too,  in  England 
l^etween  matter  in  discharge  arising  after  the  making  of  the 
conti-act,  and  that  which  shows  that  it  was  never  valid.  (1 
Chitty,  35.)  This  distinction  does  not  prevail  in  this  State. 
{Pell  V.  Pell,  20  J.  R.,  126.)  In  this  view,  also,  there  was 
no  eiTor  in  the  trial  court. 

It  is  fuilher  claimed,  that  the  only  consideration  of  the 
suretyship  was  the  letting  of  the  premises ;  and  that  the 
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plaintiff  was  not  able  to  perform  her  contract  of  letting. 
We  do  not  perceive  from  the  case,  that  she  did  not  do  all 
that  she  agreed  to  do  by  the  lease,  when  she  had  put  the 
lessees  in  possession.  We  see  nothing  in  the  lease  to  Phelan 
&  CoUender,  nor  in  the  mutual  action  of  them  and  the 
plaintiff  as  to  the  removal  of  the  raised  sky-light,  and  the 
substitution  of  the  floor-light,  which  gave  to  them  the  right 
to  cover  the  latter,  and  exclude  the  light  from  the  principals 
of  the  defendant;  and  the  acts  of  Phelan  &  Collender  might 
have  been  prevented  by  the  principals,  or  damages  recovered 
therefor. 

The  case  of  Morgan  v.  Smith  (5  Hun.,  220),  is  not 
an  adjudication  controlling  in  this  case.  The  judgment 
of  the  court  there  was  passed  solely  upon  an  offer  of  testi- 
mony, which  was  refused  by  the  trial  court  in  that  case. 
That  offer  included  that  the  plaintiff  had  given  to  Phelan  k 
Collender  the  right  to  cover  the  floor-light.  That  proven 
would  have  made  a  different  state  of  facts  there.  But  it  was 
not  proven  there,  nor  do  we  perceive  the  evidence  in  this 
case  by  which  the  principals  of  the  defendant  will  prove  it 
on  a  new  trial. 

At  the  trial  the  defendants  asked  for  a  dismissal  of  the 
complaint,  on  the  ground  that  the  agreement  of  29th  March, 
1873,  and  the  acts  of  the  plaintiff  as  landlord,  and  the  prin- 
cipals of  the  defendants  as  tenants,  operated  to  discharge 
the  defendants  as  sureties,  they  having  no  knowledge  or 
notice  of  the  agi'cement. 

It  was  a  provision  of  the  lease  that  the  lessees  should  not 
assign  it,  nor  let  or  underlet  the  whole  or  any  part  of  the 
premises  without  the  written  consent  of  the  plaintiff.  There 
was  implied  thereby  that  with  that  written  consent  there 
might  be  an  assignment,  or  letting  or  underletting  by  the 
lessees.  The  sureties  knew,  or  were  bound  to  know  thii , 
when  they  executed  their  guaranty.  Hence  it  would  ndi 
operate  to  discharge  them  from  their  liability,  that  the  plain, 
tiff  should  give  such  a  written  consent.  That  consent  having 
been  obtained  at  any  time,  it  did  not  matter  whether  the 
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lessees  let  or  underlet  themselves  or  by  agent,  nor  did  it 
matter  whether  the  agent  was  the  plaintiff  or  other  person. 
Hence,  without  the  clause  in  the  plaintiff's  agreement  of 
twenty-nmth  March,  which  we  will  presently  notice,  that 
agreement  was  no  more  in  effect  than  a  writttcn  consent  by 
the  plaintiff  that  the  lessees  might  underlet  the  promises. 

But  the  plaintiff  was  more  waiy  than  that.  To  her  con- 
sent she  added  a  condition  that  her  action  should  not  impair- 
the  lea£c,  nor  the  security  thereunder,  nor  the  relation  of 
landlord  and  tenant,  nor  the  security  for  the  rent,  nor  the 
covenants  tliei*eundcr.  This  was  tantamount  to  a  condition 
that  the  agreement  between  the  plaintiff  and  h^  lessees 
should  not  operate  to  discharge  the  sureties.  It  will  be 
observed  that  the  lessees  were  not,  by  the  terms  of  the  agree- 
ment, discharged  from  the  ■  payment  of  the  rent;  nor  was. 
there  an  extension  of  time  of  paj^ment.  The  sureties  had 
loft  to  them  all  the  rights  they  ever  had  to  pay  up  the  rent 
as  it  fell  due,  and  to  go  against  their  principals  for  repay- 
ment, which  right  was  also  preseiTed  to  the  sureties  by  the 
ccmdition  put  mto  the  agreement.  Under  such  a  stipula- 
tion, the  surety's  liability  will  remain,  notwithstanding  the 
arrangement  between  the  creditor  and  the  principal,  even 
though  it  be  more  lax  and  favomble  to  the  principal  than 
the  agreement  in  thk  case.  •  The  ground  upon  which 
a  surety  is  held  discharged  when  further  time  for  payment 
is  given  to  the  principal  debtor,  is  that  liie  rights  of  the 
surety  are  varied,  as  he  cannot  then,  when  the  deM  is  due 
and  payable,  make  payment,  and  thus  put  himself  in  the 
place  of  the  creditor,  according  to  the  original  implied  con- 
tract, and  enforce  repayment  from  the  princii)al.  Whei*e 
the  remedies  of  the  creditor  are  i^eserved  against  the  sureties, 
notwithstanding  the  new  agi'eemcnt  with  the  princii)al,  the 
situation  of  the  sureties  is  not  varied,  and  the  nde  does  not 
apply.  {BaiiUbee  v.  Stvbba,  18  Ves.,  20,  22.)  When  the 
creditor  proceeds  against  the  surety  in  such  case,  and  the 
surety  pays,  he  is  then  entitled  to  the  place  of  the  creditor 
as  it  was  originally,  and  may  in  turn  enforce  the  principal, 
SiCXBLS. — ^VoL,  XXV. 
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who  may  not  set  up  agiiinst  the  sui'ety  the  new  arrangement 
with  the  creditor,  in  which  the  remedies  against  the  surety 
were  expressly  reserved,  and  in  consequence  his  resulting 
rights  also  reserved.  (Barkers  Case,  cited  Ex  parte  Gtjffbrd, 
6  Vesey,  805-809;  Webb  v.  HeimU,  3  Kay.  &  J.,  338; 
Kearsley  v.  CWe,  16  M.  &  W.,  126.)  Though  the  stipular 
tion  to  reserve  the  rights  of  the  creditor  against  the  surety 
must  be  seen  plainly  {Boidlbee  v.  StiibbSj  sitjpra),  there  can 
be  no  doubt  in  this  case;  for  the  language  of  the  agreement 
is  labored,  to  prevent  an  alteration  in  this  respect  of  the 
rights,  obligations,  and  relations  of  all  the  parties  interested. 

StresB  is  put  by  the  api)ellaiit  upon  the  delivery  of  the  key 
to  the  plaintitf  by  the  lessees.  It  is  styled  a  surrender  by 
the  lessees,  and  a  taking  of  possession  by  the  plaintiff.  It 
was  an  act  done  under  the  agreement  of  the  29th  of  March, 
and  must  be  characterized  by  that.  The  delivery  and  recep- 
tion of  the  key  was  not  a  surrender  or  taking  possession  of 
the  premises,  but  an  intrusting  to  the  plaintiff  of  the  control 
of  them  for  the  purpose  of  lettuig  them  in  behalf  of  the 
lessees,  they  all  the  while  remaining  tenants  and  liable  for 
the  rent,  according  to  the  terms  of  the  lease.  We  do  not 
think  that  this  point  can  be  sustained. 

We  are  of  the  opinion  that  the  judgment,  so  much  of  it 
83  is  appealed,  should  be  affiimed;  and  so  much  of  it  as  is 
not  appealed,  remains  of  coui'se. 

All  concur,  except  Eapallo,  J.,  dissenting;  Church, 
Ch.  J.,  and  Andrews,  J.,  not  voting. 

Judgment  affirmed. 
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WnxiAH  L.  PoMEBOT  et  al.,  Appellants,  v.  Levi  Tanner, 

Bespondent. 

8.  W  .  &  Co.  were  engaged  in  the  manufacture  of  goods,  which  they  con- 
agned  to  plaintiffs  for  sale,  with  liberty  to  draw  for  a  certain  propor- 
tion of  their  value,  the  drafts  being  sold  and  proceeds  credited  to  the 
drawers.  On  the  28d  of  June,  1870,  said  S.  W.  &  Co.  borrowed  of  plain- 
tiff 95,000,  giving  as  security  two  notes,  one  at  four  and  the  other  of 
five  months,  indorsed  by  defendant,  for  their  accommodation.  In 
August,  1870,  S.  W.  &  Co.  gave  their  note,  dated  June  23,  for  the 
amount  of  the  loan,  payable  one  day  from  date.  After  the  notes 
endorsed  by  defendant  became  due,  an  agreement  was  made  between 
plaintiffs  and  the  makers,  without  defendant's  consent  or  knowledge, 
that  said  makers  should  draw  time  drafts  on  plainti^  to  cover  the  loan, 
which  plaintiffs  agreed  to  accept  and  sell,  and  thus  be  kept  in  funds  to 
the  amount  of  the  loan.  In  pursuance  of  the  agreement,  drafts  were 
drawn,  accepted  and  sold.  In  an  action  upon  the  notes,  hdd,  that  by 
the  new  agreement  there  was  a  clear  intention  on  the  part  of  both  par- 
ties to  extend  the  time ;  that  the  agreement  was  for  a  sufficient  consid- 
eration, and  was  valid;  and  that  thereby  defendant  was  discharged. 
Also,  that  the  loan  was  not  made  on  the  one-day  note ;  but  that  it  was 
immaterial  whether  the  notes  in  suit  were  ^ ven  for  the  loan  or  as  collat- 
eral ;  in  either  case,  a  valid  agreement  extending  the  time  of  payment 
operated  to  suspend  the  right  to  prosecute,  and  so  discharged  the 
indorser. 

(Argued  Jime  22, 1877 ;  decided  September  25, 1877.) 

• 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fii-st  judicial  department,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  against  defendant  as  indorser  of 
two  promissory  notes,  dated  June  22,  1873,  made  by  S. 
Wright  &  Co.,  each  for  $2,500,  payable  the  one  at  four 
months,  the  other  at  five. 

The  facts  as  found  by  the  referee  were,  in  substance,  as  fol- 
lows: S.  Wright  &  Co.  were  manufacturers  of  woolen  goods, 
which  they  consigned  to  plaintiffii,  who  were  commission 
merchants  in  New  York,  for  sale,  Wright  &  Co.  were  at 
liberty  to  draw,  and  did  draw,  drafts  on  the  plaintiffii  to 
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three-fouiths  the  value  of  the  goods  consigned,  which  were 
accepted  by  plaintiffs,  sold,  and  the  proceeds  credited  oa 
account  to  Wright  &  Co.  On  the  22d  June,  1871,  the  notes* 
in  suit  were  made  and  delivered  to  plaintiflSs  as  security  for 
a  loan,  defendant  indorsing  them  for  the  accommodation  of 
Wright  A  Co.  In  August,  1870,  Wright  &  Co.,  at  the 
request  of  plaintiff,  gave  to  the  latter  their  note  for  the 
amount  of  said  loan,  dated  June  23,  1871,  payable  one  day 
after  date.  After  the  notes  indorsed  by  defendant  became 
due,  plaintiff  agreed  with  Wright  &  Co.  that  if  the  latter 
would  furnish  three  drafts  or  bills  drawn  by  them  on  plain- 
tiff to  cover  said  loan,  so  that  plaintiflb,  by  the  acceptance 
and  sale  of  them,  could  be  kept  in  funds  to  the  amount  of 
the  loan,  that  plaintifEb  would  extend  the  time  of  ^^ayment 
of  the  loan  during  the  time  the  drafts  were  maturing.  lu 
pursuance  thereof,  Wright  &  Co.  furnished  and  delivered 
drafts  to  plaintiff  to  cover  said  loan,  which  the  plaintiffs 
received,  accepted  and  sold,  and  the  proceeds  were  expedited  hi 
the  general  account  of  Wright  &  Co.,  they  being  charged  with 
the  drafts  sold,  which  drafts  before  maturity  were  replaced 
by  others.  This  agreement  as  to  extension  of  time  was  with- 
out authority  from,  or  consent  or  knowledge  of,  defendant. 
Further  facts  appear  in  the  opinion. 

A.  P.  Wfiitehead,  for  the  appellants.  There  was  no  bind- 
ing agreement  to  extend  the  time  of  payment  of  the  original 
debt.  {ReynoidsY,  TTarrf,- 5  Wend.,  501;  Gahnv.  Mimce- 
mcz,  11  id.,  312;  Zh^aper  v.  Bomeyn,  18  Barb.,  166;  Van 
Renaselaer  v.  Kirhpairicky  46  id.,  194;  Lowman  v.  Yaies, 
37  N.  Y.,  601;  HaMiday  v.  Hart,  80  id.,  474;  Pamielee  v. 
Thcmpacfn,  45  id.,  58;  PhUpot  v.  Brtent,  4  Bing.,  717; 
Pearce  v.  Wilkins,  2  Com.,  469;  Suydam  v.  Wtstfall,  4 
Hill,  211;  2  Den.,  205;  Wright  \.  Oarlinghome,  26  N.  Y., 
580;  Kellogg  v.  Qirmtead,  25  id.,  18».) 

John  F,  8eymattr,  for  the  res{)ondcnt.     The  agreement  of  ' 

extension  made  by  plaintiflb'  without  the  knowledge  or  con- 
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sent  of  defendaut  discharged  the  latter  from  all  liM^ility  as 
indorse.  {Place  v.  Mcllvam,  38  N.  Y.,  96;  BUlington  v. 
Waggmer,  33  id.,  32;  Hubbhy  v.  Bnwm,  16  J.  R,  70; 
ife»^  T.  Hudson,  6  Puer,  306,  307;  FeUaws  v.  Prentiss,  8 
Den.,  512;  JBee«  v.  Berringtan,  2  Vee.  Jr.,  640;  Meyer  v. 
TTe^er,  5  Hill,  463,  465.)  The  agreement  to  extend  the 
time  of  payment  of  the  notes  was  made  upon  legal  and  suffi- 
cient consid^tition,  and  binding  upon  all  the  parties.  (1 
Pars,  oh  Con.  [5th  edj,  431;  Mittery.  Drake,  1  Cai.,  45; 
Chitty  on  Bilk,  847,  569,  649,  81;  Suydam  v.  WestfaU,  2 
Den,,  217;  Giifiths  v,  Beed,  21  Wend.,  502;  D<^hn  v. 
Christie,  39  Baib,,  610;  Myers  v.  Walks,  5  HiU,  464,  465; 
Gould  V.  Robsm,  8  East  576;  38  N.  Y.,  31;  LaFarge  v. 
He9iei%  9  id.,  241;  Miller  y.  Kerr,  1  Bayley,  4;  Mann  v. 
Eckfard,  15  Wend.,  515;  Drapery.  TrescoU,  29  Barb.,  401; 
Bcfughian  v.  8mUh,  26  id.,  635;  38  N.  Y.,  96;  Smith  v. 
Toumsend,  25  id.,  479;  3  Den.,  512;  6  Duer,  294;  5  Wend., 
501;  5  Hill,  463.) 

Miller,  J.  The  quest;^on  to  be  determined  on  this  appeal 
13,  whether  there  was  a  valid  agreement  to  extend  the  time 
of  payment  of  the  notes  in  suit  which  operated  to  suspend 
the  right  of  action  of  the  plaintiffs  upon  the  same,  and 
thereby  discharged  the  defendant  as  indorser.  The  notes 
were  made  and  delivered  as  seciunty  for  a  loan  made  by  the 
plaintiff^  to  the  makers  of  the  amount  of  the  same,  as  appears 
by  the  findings  of  the  referee,  with  sufficient  evidence  to 
support  the  same.  The  I'eferee  also  found  that  at  and  prior 
to  the  time  when  the  notes  bear  date,  the  makers  were 
engaged  in  the  manu&cture  of  woolen  goods,  which  were 
consigned  to  the  plaintiffii  to  be  sold,  with  liberty  to  the 
makers  to  draw  upon  the  pUtintifb  a  certain  proportion  of 
their  value,  which  drafts  were  accepted  and  sold,  and  the 
amounts  realized,  credited  to  the  accoimt  of  the  diuwers. 
That  after  the  notes  became  due,  an  agit^eiueut  was  entered 
into  by  which,  in  consideration  that  the  makers  of  the  notes 
would  furnish  and  deliver  to  the  plaintiffs,  dmfts  or  bills 
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drawn  by  them  on  the  plaintifi  to  cover  the  loan  of  fire 
thousand  dollars,  so  that  the  plainti^  could  be  kept  in  funds 
by  the  acceptance  and  sale  of  such  drafts  to  the  amount  of 
the  loan,  the  plauiti£&  would  extend  the  payment  of  the  loan 
during  the  times  said  drafts  were  running  to  maturity. 

The  findings  last  mentioned  are  also  supported  by  the 
testimony,  and  it  is  evident,  I  think,  that  the  loan  was  not 
made  on  the  one-day  note,  which  was  not  asked  for  or  sug- 
gested until  July  after  the  notes  were  made,  nor  given  until 
August,  and  was  not  mentioned  nor  in  existence  when  the 
loan  was  made.  True,  it  boi-e  date  the  23d  of  June,  the 
day  after  the  notes  in  controversy  were  dated;  but  its 
evident  purpose  was  to  remedy  the  defect  in  the  notes  in 
suit,  in  not  providing  for  the  payment  of  intei'est.  It  was 
an  arrangement  in  I'cgard  to  which  the  defendant  had  no 
knowledge,  and  could  not,  thercfoi'e,  aitect  his  rights.  But 
whether  the  notes  in  suit  were  collateral  to,  or  given  for  the 
principal  loan,  cannot  affect  the  defendant,  for  in  either  case 
the  giving  of  time  operated  to  suspend  the  right  to  prose- 
cute the  same,  if  a  valid  agixiemen^  was  made  to  that  effect. 
{Myers  v.  WeUes,  5  Hill,  464,  465.)  The  arrangement  thus 
made  was  carried  into  effect  imtil  the  failure  of  the  makers 
in  1873,  the  prior  ]iidoi*8er,  who  was  solvent  when  the  notes 
matm*ed  and  for  more  than  a  year  afterwards,  having  also 
fitiled  and  become  insolvent. 

By  the  agreement,  there  was  a  clear  intention  on  the  part 
of  both  parties  to  extend  the  time  for  the  collection  of  the 
notes,  and  the  acceptance  of  the  drafts,  and  the  sale  of  the 
same  to  third  parties  suspended  the  right  of  the  plaintiff  to 
sue  on  the  notes ;  and,  within  the  rule  laid  down  in  the 
reported  cases,  released  the  indorsers.  {BiUingUm  v.  Wag- 
oner, 33  N,  Y.,  31;  Place  v.  3fcllvatn,  38  id.,  96;  FeOaws 
V.  P}^nti98,  3  Denio,  512/  Myers  v.  WeiUes,  5  Hill,  463). 

While  such  an  agreement  was  in  force  no  action  could  bo 
maintained,  and  no  recovery  had  for  the  ainoimt  of  the 
notes;  and  it  woidd  have  been  a  good  defense,  that  the  time 
for  the  payment  of  the  notes  had  been  extended.  Neither  the 
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plaintiffs  nor  the  defendant,  if  he  had  paid  up  the  notes, 
would  have  been  in  a  position  to  enforce  the  collection 
thereof  so  long  as  the  agi'eement  I'emained  in  force.  The 
contract  was,  that  in  considemtion  of  the  drafts,  the  plain- 
tiffs should  delay  paj'ment,  and  this  we  think  they  were 
bound  to  do,  so  long  as  the  contract  was  fulfilled  by  the 
makers.  This  contract  to  extend  the  time  of  payment  was 
founded  on  a  valid  and  sufficient  consideration.  The  plain- 
tife  had  a  right  to  enforce  the  collection  of  the  notes  for  the 
loan,  and  agreed  that  if  money  to  that  amount  should  be 
furnished  by  means  of  the  drafts,  that  then  they  would  delay 
payment  of  the  notes.  The  additional  drafts  were  drawn 
and  delivered,  the  necessary  stam[)s  were  placed  on  the  same, 
and  they  were  sold  in  the  market  at  a  discount,  at  the 
expense  of  the  drawera.  They  thiis  sustained  an  actual 
pecuniary  loss,  besides  the  labor  and  trouble  of  preparing  the 
drafts  and  foi'wai*ding  the  same  to  the  plaintiffs.  This  was  a 
sufficient  consideration  to  suppoit  an  agreement,  extending 
the  time  of  payment.  Suppose  the  drafts  had  been  dis- 
counted and  money  received,  could  they  have  held  the 
notes? 

I  do  not  see  why  the  makers  of  the  drafts  did  not,  by  the 
arrangement  made,  assume  an  original  liability  to  the  same 
extent  as  if  they  had  given  a  new  note  or  a  check,  and  thus 
are  brought  directly  within  the  cases  which  hold,  that  the 
taking  of  a  bill  or  draft  from  the  debtor,  payable  at  a  future 
day,  suspends  until  then  the  creditor's  right  of  action,  and 
operates  as  an  extension  of  credit,  by  which  the  indorser 
not  assenting  to  the  transaction  is  discharged.  {Dwlon  v. 
Christie,  39  Barb.,  614;  Elwoody.  Diefendorf,  5  id.,  398; 
HvJbbeU  v.  CarperUer^  id.  520;  Place  v.  McUvain,  38  N.  Y., 
96;  Lowman  v.  Yates,  37  id.,  601.)  The  only  possible  dis- 
tinction which  can  be  drawn  between  the  case  of  a  note 
payable  infvJturo  and  the  one  at  bar  is,  that  in  the  latter  the 
draft,  when  accepted,  was  a  promise  by  the  acceptors  to  pay 
the  drawers;  hence,  on  its  face,  no  action  could  be  main- 
tained by  the  plaintiffs  upon  it  against  the  drawers.     But  this 
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could  make  no  difference,  for  upon  proof  of  the  fact  that 
the  acceptance  was  for  the  drawers'  accommodation,  which 
would  be  entirely  competent,  the  law  implies  an  undertak- 
ing on  the  part  of  the  drawer  to  indemnify  the  acceptor,  who, 
in  this  implied  obligation,  has  an  action  against  the  ditiwer. 
(Griffith  V.  JReed,  21  Wend.,  502;  Suydam  v.  We^tfaU,  2 
jbenio,  217.) 

The  plaintiffs  thus  would  be  entitled  to  recover  against 
the  drawers  the  same  as  upon  a  bill  made  by  them,  and  in 
both  cases  I  think  that  the  agi*eement  to  extend  the  time  of 
payment  would  be  valid,  and  a  lawfid  defense  to  an  action 
upon  the  original  notes.  It  is  said  that  the  making  of  the 
di-afts  and  the  raising  of  the  money  upon  them  was  not  a 
damage  to  the  dittwers,  but  a  benefit.  It  is,  as  we  have  seen, 
quite  manifest  that  the  drawers  wei*e  subjected  to  some  loss, 
and  very  likely  the  delay  in  the  payment  of  the  notes  may 
have  been  of  some  advantage  to  them;  but,  even  if  it  was  a 
benefit,  it  by  no  means  follows  that  the  agi'eement  cannot  be 
enforced. 

That  the  plaintifis  derived  some  benefit  fvom  the  trans- 
action is  a  fair  intendment,  as  it  enlarged  their  business 
operations  with  the  drawers  and  increased  their  means  of 
profits. 

Upon  the  fSetcts  presented,  it  is  evident  that  the  plaintiflh, 
by  the  arrangement  made,  had  precluded  themselves  from 
prosecuting  the  note,  and  upon  no  legal  principle  did  the 
defendant  possess  any  light  which  the  plaintiiSb  did  not  have. 

The  defendant  was  therefore  discharged,  and  the  judg- 
ment must  be  affirmed. 

All  concur. 

Judgment  fiffiimed. 
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RiJFUS  C.  Fbost,  Appellant,  v.  The  Yonkbrs  Savings  |n$w 

Bank,  Respondent.  ^  ^j 

A  janior  mortgagee  has  the  right  to  pay  off  or  redeem  from  a  senioi*  mortr 
gage,  which  is  past  due,  when  the  owner  of  the  latter  is  seeking  to 
enforce  collection  by  foreclosure. 

JL  tender  by  the  junior  mortgagee  to  have  the  effect  of  payment  of  the 
prior  mortgage,  must  be  made  in  unmistakable  terms,  so  that  there 
could  be  no  doubt  of  the  intent  to  satisfy  and  discharge  the  senior 
mortgage,  not  to  redeem  and  have  a  transfer  of  it. 

The  doctiine  of  caveat  etnptar  applies  to  eveiy  purchaser  of  real  estate 
sold  by  a  sheriff  on  execution;  he  acquires  no  better  title  than  the  judg- 
ment-creditor would,  had  he  purchased. 

Where,  therefore,  by  a  valid  agreement  between  the  judgment-creditor 
and  debtor,  the  lien  of  the  judgment  upon  the  I'eal  estate  has  been  post- 
poned and  made  subordinate  to  that  of  a  janior  mortgage,  the  pui"- 
chaser,  although  he  bought  in  ignorance  of  the  agreement,  takes  the 
land  subject  to  the  lien  of  the  mortgage. 

Defendant  was  the  owner  of  a  mortgage  upon  premises  upon  which  a 
judgment  prior  to  the  mortgage  was  a  lien.  The  owner  of  a  fourth 
mortgage  upon  the  premises,  for  the  purpose  of  inducing  plaintiff  to 
purchase,  procured  from  the  owner  of  the  judgment  a  written  instru- 
ment by  which  he  agreed  to  postpone  the  lien  of  his  judgment,  and 
make  it  subordinate  to  that  of  the  mortgage,  and  plaintiff  thereafter 
purchased  and  took  an  assignment  of  said  mortgage.  The  premises 
were  sold  upon  execution  issued  on  the  judgment,  and  defendant  pur- 
chased without  notice  or  knowledge  of  said  agi'eement.  Defendant 
thereafter  commenced  a  foreclosure  of  his  moi*tgage,  and  judgment  of 
fi)recloeure  and  sale  was  rendered,  and  the  premises  wei*e  advertised 
for  sale  thereunder.  Plaintiff  thereupon  tendered  to  defendant  the 
amount  found  due  by  the  foi'eclosure  judgment,  with  interest  and  costs, 
and  demanded  a  transfer  of  the  mortgage  and  judgment.  Heldf  that, 
the  tender  did  not  amount  to  a  payment  and  satisfaction  of  the  mort- 
gage and  judgment ;  but  that  plaintiff  had  the  right  to  redeem,  and  the 
tender  was  sufficient  without  a  tender  of  the  amount  of  the  judgment  to 
entiUe  him  to  a  transfer  of  the  securities ;  that  plaintiff,  as  assignee  of 
the  mortgage,  was  entitied  to  the  benefit  of  the  agreement  postponing  the 
Hen  of  the  judgment,  as  it  made  the  moi*tgago  the  senior  security ; 
and  that  its  character,  as  such,  was  not  affected  by  the  sale  under  the 
judgment. 

JFVos^  V.  Tankers  JSa^nga  Bank  (8  Hun,  26)  reversed,  in  part 

(Submitted  June  22, 1877 ;  decided  September  26, 1877.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  ii-st  judicial  department,  reversing,  in  part,  a 
SicKBLS.— Vol.  IXV.       70 
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judgment  in  favor  of  plaintilf,  entered  upon  the  report  of  a 
referee.     (Reported  below,  8  Hun,  26.) 

This  action  was  brought  to  restrain  defendant  from  selling 
certain  premises  under  a  judgment  of  foreclosure  upon  a 
mortgage  thereon,  and  to  have  the  mortgaged  premises 
declared  free  and  discharged  from  the  lien  of  the  mortgage, 
or  that  plaintiff  be  entitled  to  redeem.  The  referee  found, 
in  substance,  the  following  facts  : 

On  the  3d  day  of  July,  1867,  one  Greorge  Thomas 
recovered  a  judgment  against  Hugh  McElroen  and  another 
for  $434.33,  which  judgment  was  duly  docketed.  On  the 
9th  day  of  May,  1868,  said  judgment  was  assigned  and 
transferred  to  one  Ralph  E.  Prime. 

On  the  20th  day  of  June,  1872,  said  McElroen  (who  was 
then  the  owner  of  the  premises  described  in  the  com2)laint), 
executed  to  the  defendant  a  mortgage  covermg  the  premises 
described  in  the  complaint,  to  secure  the  payment  of  the 
sum  of  $4,000  and  interest,  which  mortgage  was  duly 
recorded.  On  the  1st  day  of  January,  1874,  said  McEli-oen 
executed  to  one  William  F.  Lawrence  a  mortgage  covering 
the  premises  to  secure  the  payment  of  the  sum  of  $3,000, 
which  mortgage  was  duly  recorded.  On  the  1st  day  of 
May,  1874,  the  said  mortgage  was  assigned  by  Lawrence  to 
the  plaintiff.  Prior  to  the  assignment  of  said  lastrmentioucd 
mortgage,  and  as  an  mducement  to  the  plaintiff  to  purchase 
the  same,  the  said  William  F.  Lawrence  agreed  to  and 
accordmgly  procured  an  agi-eement  m  writing  from  said 
Prime,  by  which  the  lien  of  the  swd  judgment  was  post- 
poned and  made  subordinate  to  the  lien  of  said  mortgage. 
On  the  4th  of  January,  said  premises  were  sold  on  an  execu- 
tion issued  on  said  judgment  and  were  purchased  by  defend- 
ant, he  having  no  notice  of  said  agreement  postponing  the 
lien  of  the  judgment.  In  February,  1875,  defendant  com- 
menced an  action  for  the  foreclosure  of  its  mortgage,  and 
judgment  of  foreclosure  and  sale  was  entered  in  said 
action  on  the  22d  day  of  March,  1875,  and  the  premises 
covered  by  said  mortgage  were  advertised  for  sale.     On 
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the  21st  day  of  May,  1875,  the  plaintiff  made  a  lawful  tender 
to  the  defendant  of  the  amount  due  upon  said  judgment  of 
foreclosm-e  and  sale,  and  interest  and  costs  and  exiKJiises,  and 
claimed  and  demanded  of  said  defendant  the  right  to  redeem, 
as  junior  mortgagee,  the  said  mortgage  and  judgment  of 
foreclosui-e  and  sale,  and  a  transfer  of  said  mortfjaffe  or 
judgment  of  foreclosure  to  the  said  plaintiff;  defendant 
refased  to  receive  the  sum  so  tendered  imless  the  plaintiff 
would  pay,  in  addition  to  the  amoimt  so  due  to  the  defend- 
ant upon  such  judgment  of  foreclosure  and  sale,  the  sum 
for  which  the  premises  m  question  were  sold  under  the 
aforesaid  judgment.  Intervening  the  said  mortgage  of 
the  defendant  and  the  mortgage  of  thef  plaintiff,  the  said 
McElroen   executed    two    other   mortffages    covering    the 

CO  o 

premises  in  question,  which  mortgages  were  both  liens 
upon  said  premises  prior  to  the  lien  of  plaintiff's  mortgage. 
The  premises  in  question  are  an  inadequate  security  for 
the  amount  due  upon  the  mortgage  of  plaintiff  and  the 
prior  liens  thereon. 

As  conclusions  of  law,  the  referee  foimd:  That  the  tender 
so  made  to  the  defendant  did  not  discharge  the  lien  of  said 
mortgage,  nor  did  such  tender  invalidate  the  judgment  of 
foreclosure  and  sale,  or  in  any  respect  impair  its  force  and 
effect. 

That  the  lien  of  the  Thomas  judgment  was,  by  virtue  of 
the  said  agreement,  post^^oned,  and  became  subordinate  to 
the  lien  of  the  plaintiff's  mortgage,  and  that  the  rights  and 
interest  of  the  purchaser  upon  the  execution  sale  are  subordi- 
nate and  sul>sequent  to  the  lien  of  the  said  mortgage. 

That  the  plaintiff  was  entitled  to  redeem,  and  to  an  assign- 
ment of  said  mortgage  and  judgment  of  foreclosure  from  the 
•defendant,  upon  the  payment  to  the  defendant  of  the  amount 
due  thereon  to  the  21st  day  of  May,  1875. 

Judgment  was  entered  accordingly. 

Both  parties  appealed,  plaintiff  from  that  portion  of  the 
judgment  adjudging  that  the  tender  did  not  discharge  the 
lien  of  the  mortgage,  defendant  from  the  residue  thereof. 
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The  General  TeiTti  affirmed  that  i>oi*tioii  of  the  judgmeat; 
appealed  from  by  plaiatiif,  and  revei-sed  tlxe  residue. 

Samuel  A.  Uoyea,  for  the  appellant  Thp  tender  by  pl^a- 
tiff  to  defendant  of  the  full  amount  due  upon  its  decree  of 
foreclosure  operated  to  discharge  the  lien  of  defendant's 
mortgage.and  cancel  the  decree.  {Ko)'tun*ight  v.  Cady^  21 
N.  Y.,  343;  Stoddard  y.  Hart,  23  id.,  560;  Hartley  y.  Tatr 
ham,  1  Keyes,  222;  Ding^  v.  Parshall,  7  Hun,  522.)  Th© 
alignment  that  the  Prime  agreement  to  postpone  had  not 
been  recorded,  is  without  any  force.  (3  R.  S.  [5th  ed.],  45, 
59;  Borer  on  Judicial  Sales,  225,  ^  629;  Gilman  v.  Brawn^ 
1  Mason,  221;  Jackson  v.  Chamberlain,  8  Wend.,  625;  Wood 
V.  C/iapin,  13  N.  Y.,  521.)  It  is  immaterial  whether  Baird 
or  defendant,  at  the  time  of  the  execution  sale,  knew  of  the 
existence  of  the  Prime  agreement  or  not.  (Borer  on  Judicial 
Sales,  1-14,  28,  29,  252,  §  720;  Carpenter  v.  Shetwell,  11 
N.  Y.,  71,  76;  Swan  v.  Saddiemire,  8  Wend.,  681.)  No 
defence  of  latent  equities  could  exist  {Beebe  y.  Bank  of 
Hr.  r.,  1  J.  B.,  553;- Jficife*  v.  Tovmsend,  18  N.  Y.,  575; 
Bush  V.  Lathrop,  22  id.,  535.)  As  defendant  had  no  other 
lien  than  its  mortgage  upon  the  premises  in  question,  plain- 
tiff had  a  lawful  right,  as  a  subsequent  mortgagee  and  lienor, 
to  the  redemption.  {Pardee  v.  Van  Auken,  3  Barb.,  534; 
Elhworth  v.  Lockwood,  42  N.  Y.,  89,  96;  Trimm  r.  Marsh, 
$4  id.,  599;  4  Kent's  Com.  [Hobnes'  12th  ed.],  162,  note; 
AveriU  v.  Taj/hr,  8  N.  Y.,  44.) 

MaU.  H.  Ellis,  for  the  respondent.  This  action  being  one 
in  equity,  whatever  remedies  are  invoked  must  be  subject 
to  the  equitable  rights  of  all  parties  whose  interests  are 
affected.  (1  JJlent,  163;  2.  Barb,  Ch.  Pr.,  194.)  Plamtiff 
could  not  redeem  unless  he  paid  the  amount  bid  on  the 
sale.  {People  v.  Bansom,  2  Hill,  51;  2  N.  Y.,  490.)  The 
tender  by  plaintiff  did  not  oblige  the  creditor  to  accept  it 
or  discharge  the  lien  of  the  mortgage.  {Harris  v.  Jex,  66 
Barb.,  232.) 
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Eabl,  J.  The  plaintiff  holds  a  fourth  mortgage,  two 
mortgages  intervening  between  his  and  defendant's  mort- 
gage. If  the  defendant  is  permitted  to  sell  under  its  judg- 
ment of  foreclosure,  it  will  destroy  plaintiff's  investment; 
he  will  be  obliged  to  raise  the  money  and  bid  enough  to  pay 
all  the  mortgages  and  to  pay  all  the  expenses  of  the  sale 
besides.  He  may  thus  be  subjected  to  great  embarrassment, 
loss,  and  damage.  That,  under  such  circumstances,  he  has 
the  right  to  redee.n  from  the  prior  moi*tgage  is  too  weU 
settled  to  need  fiirther  discussion  now.  (2  Story  Eq.  Jur., 
§  1023;  4  Kent's  Com.  [11th  ed.],  177;  1  HilUard  on 
Mortgages,  221;  Kartxm  v.  Wamei\  3  Ed.  Chy.  R,  106; 
Western  Ins.  Co.  v.  Eagle  F.  Ins.  Co.,  1  Paige,  284;  Pardee 
V.  Van  Anken^  3  Barb.,  534;  Ellsworth  v.  Lockwoodj  42  N. 
Y.,  89;  Dings  v.  Parshall  7  Hun,  624.) 

It  is  not  necessary  to  go  the  length  of  holding  (what  is 
warranted  by  the  general  language  used  in  some  of  the 
books),  that  a  junior  mortgagee,  simply  as  such,  has,  under 
all  circumstances,  the  right  to  pay  off  or  redeem  from  a 
senior  mortgage  past  due.  Such  a  right  may  not  exist  when 
the  senior  mortgagee  desires  to  hold  his  mortgage  as  an 
investment,  and  does  not  seek  or  thi*eaten  to  enforce  its  col- 
lection. In  such  case  the  junior  mortgagee  may  be  in  no 
danfi^cr  of  loss  or  embarrassment,  and  thus  may  not  have  any 
equLle  right  to  disturb  or  interfere  with  the  senior  raol 
gage  to  which  he  is  not  a  party,  and  for  the  payment  of 
which  he  is  in  no  way  liable. 

After  the  defendant  had  advertised  the  real  estate  for  sale 
under  judgment  of  foreclosure,  the  plaintiff  claims  that  he 
made  a  tender  of  the  amount  due  upon  the  judgment,  and 
for  the  costs  and  expenses  to  that  time  in  satisfaction  and 
payment  of  the  mortgage  and  judgment.  But  the  referee 
has  found  that  the  tender  was  made,  and  that  the  plaintiff 
demanded  at  the  time  the  right  to  redeem,  and  a  transfer  of 
the  moi'tgage  to  him,  and  this  finding  of  the  referee  is  a  fiiir 
infei-ence  from  the  evidence  on  the  subject.  A  tender,  to 
have  the  effect  claimed  for  it  by  the  plamtiff,  should  be 
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made  in  unmistakable  teims.  The  mortgagee  should  not  be 
left  in  doubt  as  to  what  is  meant.  Here  the  defendant  evi- 
dently understood,  and  had  the  right  to  understand,  that 
what  plaintiff  wanted  was  to  redeem  from  and  have  a  trans- 
fer of  its  mortgage ;  not  that  he  wanted  to  satisfy  and  dis- 
chai'ge  it.  The  owner  of  the  land  subject  to  a  mortgage, 
commonly  called  the  owner  of  the  equity  of  redemption,  has 
the  right  always  to  pay  and  satisfy  a  mortgage  past  due. 
And  it  matters  not  whether  he  is  personally  liable  to  pay 
the  debt  secured  by  the  mortgage.  The  right  to  dischm^e 
his  land  from  the  incumbrance  is  incident  to  the  ownership, 
and  when  he  makes  a  lawful  tender  he  destroys  the  lien. 
(Ebrtri^ht  v.  Cadt/,  21  N.  Y.,  343;  Stoddard  v.  HaHy  23 
id.,  560;  Hartley  v.  Tatham,  1  Keyes,  222.) 

But,  as  before  stated,  a  junior  incumbrancer  may  not 
occupy  the  same  position  as  the  owner  of  the  land.  There 
is  certainly  not  always  the  same  reason  for  allowing  him  to 
discharge  the  incumbrance  but  whether  he  has  the  same 
right  to  discharge  as  the  owner,  it  is  not  necessary  to  deter- 
mine now,  as  plaintiff  did  not  seek  or  offer  to  pay  and  dis- 
charge the  mortgage  and  judgment.  What  he  sought  was 
a  transfer  of  them  to  him,  that  he  might  enforce  them  against 
the  land.  If  one  desires  to  make  a  tender,  which  shall 
destroy  the  lien  of  an  incumbrance,  and  have,  so  far  as  con- 
cerns it,  the  effect  of  payment,  he  must  make  an  absolute 
tender  of  payment,  which,  if  received,  will  discharge  the 
debt  and  the  incumbrance.  Here  no  such  tender  was  made. 
What  the  plaintiff  did  was  a  tender  in  the  exercise  of  his 
right  of  redemption,  with  a  demand  that  the  mortgage  and 
judgment  be  transferred  to  him.  He  desired  to  become  a 
purchaser  of  the  securities,  and  in  such  case  the  tender  does 
not  operate  to  destroy  the  securities,  but  gives  the  party  a 
footing  in  equity  to  compel  the  transfer  demanded,  if  he  is 
otherwise  entitled  to  it.  Hence,  it  was  properly  held  below 
that  the  tender  did  not  cancel  or  discharge  the  lien  of  the 
mortgage  or  judgment.  If,  therefore,  the  tender  was  suffi- 
cient, the  plaintiff  was  entitled  to  have  the  securities  trans- 


1877.]  Frost  «.  Yonkers  Savings  Bank.  559 

Opimon  of  the  Court,  per  Eabl,  J. 

ferred  to  him,  and  whether  it  was  or  not  depends  upon  cir- 
cumstances now  to  be  considered. 

There  was  a  judgment  against  the  mortgagor,  owned  by 
Prime,  which  was  older  than  either  of  the  mortgages;  and 
Lawrence,  who  then  owned  the  fourth  mortgage,  desired  to 
sell  the  same  to  plaintiff,  who  objected  on  account  of  the 
prior  lien  of  the  judgment.  He  then,  for  the  purpose  of 
inducing  plaintiff  to  take  his  mortgage,  procured  from  Prime 
a  written  instrument,  whereby  he  agreed  with  him,  Law- 
rence, that  the  lien  of  the  judgment  should  be  posti)oned, 
and  should  be  considered  subsequent  to  the  mortgage. 
Thereupon  Lawrence  assigned  the  mortgage  to  the  plaintiff; 
thereafter  Prime  caused  an  execution  to  be  issued  upon  his 
judgment,  and  the  mortgaged  premises  to  be  sold  thereon. 
At  the  sale  the  premises  were  pm'chased  for  the  defendant, 
and  a  sheriff's  certificate  of  sale  was  given  to  it.  It  had  no 
notice  of  the  agreement  postponing  the  lien  of  the  judg- 
ment until  after  the  purchase  at  the  execution  sale.  After 
all  this,  it  commenced  the  foreclosure  of  its  mortgage.  Upon 
these  facts  the  defendant  claims  that  the  plaintiff  was  not 
entitled  to  redeem  from  and  have  an  assignment  of  the 
mortgage,  without  also  paying  up  and  redeeming  from  the 
sheriff's  sale  upon  the  execution. 

The  referee  decided  against  this  claim,  and  also  decided 
that  the  lien  of  defendant,  mider  the  sheriff's  certificate,  was 
subsequent  to  the  plaintiff's  mortgage,  and  whether  the  ref- 
eree decided  correctly  or  not,  depends  upon  the  effect  of  the 
agreement  between  Prime  and  Lawrence. 

It  is  not  disputed  that  the  agreement  was  good  between  the 
parties  thereto.  There  is  no  reason  why  plaintiff,  as  assignee, 
may  not  have  the  same  benefit  of  the  agreement  which  Law- 
rence could  have  had.  Lawrence  made  the  agreement  for  the 
benefit  of  his  mortgage.  Its  purpose  was  to  fix  the  relative 
position  to  be  occupied  by  the  two  securities,  and  it  affected 
and  attached  itself  to  the  securities  whoever  owned  them. 
The  agreement  made  the  mortgage  the  senior  security,  and  its 
character  as  such  was  not  destroyed  by  its  sale  to  the  plaintiff 
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If  Prime  had  become  the  purchaser  at  the  sheriff's  sale,  it 
is  not  disputed  that  his  title  would  have  been  subsequent  to 
the  mortgage.  His  general  lien  under  the  judgment  would 
have  been  converted  into  a  specific  lien  on  the  real  estate  cov- 
ered by  the  mortgage.  A  purchaser  at  an  execution  sale 
can  get  no  better  title  than  the  judgment  actually  gives  him. 
If  a  judgment  has  been  satisfied,  although  not  canceled  of 
record,  even  a  bonajide  purchaser  under  an  execution  issued 
upon  the  judgment  will  get  no  title.  {Woody.  Colvin^  2 
Hill,  566;  Carpenter  v.  Stilivell,  11  N.  Y.,  61;  Craft  v.  Met- 
riU,  14  id.,  456.) 

The  docket  of  a  judgment  is  not  for  the  protection  of  pur- 
chasers under  the  judgment.  It  is  for  the  benefit  of  the 
judgment-creditor,  and  the  protection  of  purchasers  from  the 
judgment-debtor.  The  sole  purpose  of  an  execution  is  to 
enforce  a  judgment  for  just  what  is  due,  and  no  more.  An 
execution  and  the  sheriff  are  instrumentalities  provided  by 
law,  by  which  a  judgment-creditor  enforces  his  judgment, 
and  the  sheriff  can  give  no  better  title  or  greater  right  by  a 
sale  on  an  execution  than  the  judgment-creditor  could  give, 
if  he  were  alloM^ed  to  seize  property  and  sell  by  virtue  of  his 
judgment  without  an  execution.  If  the  judgment  is  void  or 
has  been  paid,  the  purchaser  takes  nothing.  The  rule  of 
caveat  emptor  applies  to  every  purchaser  at  a  sheriff's  sale, 
of  either  real  or  personal  property,  by  virtue  of  an  execution. 
He  buys  at  his  peril,  and  if  by  any  valid  agreement  the  judg- 
ment has  lost  its  apparent  position  as  a  lien  upon  real  estate, 
his  lien  under  his  purchase  is  just  that  which  the  judgment 
creditor  had.  It  is  true  that  thus  purchasers  at  sherift'^s 
sales  may  sometimes  be  misled,  but  the  coiui»  have  ample 
power  usually  in  such  cases  to  relieve  them. 

It  was  no  more  necessary  for  Annstrong  to  record  this 
agreement  than  it  would  have  been  to  have  recorded  a  writ- 
ten discharge  or  satisfaction  of  the  judgment,  if  he  had  paid 
it  to  protect  himself  against  a  subsequent  sale  under  the  exe- 
cution.    The  recording  act  has  nothing  to  do  with  the  case. 

The  plaintiff  is  in  no  way  estopped.     He  did  nothing  to 
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induce  the  defendant  to  purchase.  It  does  not  even  appear 
that  he  knew  of  the  sale  and  purchase  under  the  execution 
at  the  time  they  transpired.  He  was  not  bound  to  give 
defendant  notice  of  the  agreement  or  to  record  it. 

We  conclude,  therefore,  that  the  judgment  was  postponed 
to  plaintiff's  mortgage,  and  that  he  had  the  right  to  redeem 
from  defendant's  mortgage,  and  have  the  same  assigned  to 
him  without  also  paying  or  redeeming  fi*om  the  judgment, 
and  that  the  decision  of  the  referee  was  right. 

The  order  of  the  Greneral  Term,  so  far  as  it  reverses  the 
judgment  entered  upon  the  report  of  the  referee,  must  be 
reversed,  and  that  judgment  affirmed;  and  so  far  as  it  affirms 
that  judgment  it  must  be  affirmed,  neither  party  to  have 
costs*  upon  the  appeal  to  this  court 

All  concur,  except  Allen,  J.,  not  voting. 

Judgment  accordingly. 


Habvet  Weed,  Api)dlant,  v.  The  Mutual  Benefit 
Life  Insubanoe  Cohpant,  Bespondent 

The  sanity  of  every  indiyidaal  is  presumed,  and  moaiiity  cannot  be  pre- 
sumed from  the  mere  fact  of  suicide. 

Where,  therefore,  a  policy  of  life  insurance  contains  a  clause  declaring  it 
null  and  void,  in  case  .the  insured  dies  by  his  own  hand,  and  the  insured 
commits  suicede.  it  is  incumbedt  upon  a  party  seeking  to  enforce  the 
policy  to  prove  that  the  self-destruction  was  not  the  conscious,  volun- 
tary act  of  one  responsible  for  his  actions,  but  the  involuntary  act  of  an 
insane  person. 

Acts  and  incidents  which  are  as  conastent  with  sanity  as  insanity,  will  not 
authorize  the  submission  of  the  question  to  a  jury. 

In  an  action  upon  a  policy  containing  said  clause,  it  appeared  that  the 
deceased  committed  suicide,  and  that  the  act  was  the  result  of  an  inten- 
tion deliberately  formed.  The  deceased  had  a  severe  attack  of  conges- 
tion of  the  brain  some  seven  years  prior  to  his  death,  and  for  several 
years  before,  and  up  to  the  time  of  his  death  periodical  attacks  of 
severe  nervous  headache,  arising  from  indigestion  or  some  functional 
derangement,  and  slight  evidence  was  given  that  at  times  he  was  inco- 
herent in  answers  to  questions.    Up  to  the  time  of  his  death  he  waA 

SiCKELS.— Vol,  XXV.       71 


662  Weed  t?.  Mutual  Benefit  Life  Ins.  Co.        [Sept., 

Statement  of  case. 

engaged  in  and  transacted  large  business  operations.  It  did  not  appear 
that  be  was  imprudent  or  indiscreet  in  business  matters,  or  that  he  was 
at  any  time  suspected  of  being  incompetent.  His  physician,  who 
visited  him  a  few  hours  before  his  death,  saw  no  symptoms  of  insanity, 
and  never  discovered  or  suspected  any  impairment  of  mental  faculties. 
Hddt  that  the  evidence  did  not  authorize  the  submission  to  the  Jury  of 
the  question  as  to  the  insanity  of  the  insured,  and  that  plaintiff  was 
properly  nonsuited. 

(Argued  September  17, 1877 ;  decided  September  25, 1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York  in  favor  of 
defendant,  entered  upon  an  order  denying  a  motion  for  a  new 
trial  and  directing  judgment  on  exceptions. 

This  action  was  upon  a  policy  of  life  insiu-ance  issued  by 
defendant  upon  the  life  of  James  M.  Benedict,  and  assigned 
by  the  insured  to  plaintiff. 

The  policy  contained  a  clause  that,  in  case  the  insured 
should  "  die  by  his  own  hand,"  the  policy  should  "  be  void, 
null,  and  of  no  effect." 

The  insured  committed  suicide.  It  wbs  claimed  by  plain- 
tiff that  the  deceased,  at  the  time  of  the  commission  of  tiie 
act,  was  insane.  The  facts  appearing  in  reference  thereto 
are  sufficiently  stated  in  the  opinion.  At  the  close  of  the 
evidence  the  court  ordered  a  nonsuit,  to  which  plaintiff's 
counsel  duly  excepted.  Exceptions  were  ordered  to  be 
heard,  at  first  instance,  at  General  Term. 

Samuel  Hand,  for  the  appellant.  There  was  no  forfeiture 
of  the  policy,  if  the  act  of  self-destruction  was  conmiitted 
by  the  deceased  while  so  bereft  of  reason  as  not  to  under- 
stand the  nature  and  consequences  of  the  act  by  which  his 
life  was  terminated.  {Van  Zaiidt  v.  Mut.  Ben,  L.  Ins.  Co., 
65  N.  Y.,  169,  176;  Estabrook  v.  Un.  Mut.  L.  Ins.  Co.,  54 
Me.,  224;  Bi^wsier  v.  F.  L.  <&  T.  Co.,  4  Hill,  73;  8  N.  Y., 
299,  304.)  The  evidence  was  sufficient  to  have  warranted 
a  finding  that  the  disease  of  the  assured  was  such  that  his 
mind  ceased  to  control  his  action,  and  should  have  been 
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submitted  to  the  juiy.  (55  N.  Y.,  176;  Moore  v.  Hati.  Ins. 
Co.,  1  L.  &  Eq.  [Mich.],  632.)  The  judge  who  granted  the 
nonsuit  was  wrong  as  to  the  biftden  of  proof.  (^Piedmont  v. 
Ina.  Co.,  2  Otto,  377;  Van  Valkenburffh  v.  Am.  Pop.  Ins. 
Co.,  4  Hun,  583;  Bliss  on  Ins.,  584,  585.) 

TT.  -4.  Beach,  for  the  respondent.  There  was  a  breach  of 
the  condition  of  the  policy  rendering  it  inoperative  and  void, 
in  case  the  insured  should  '*  die  by  his  own  hand."  {Van 
ZancU  V.  3Iut.  Ben.  L.  Ins.  Co.,  55  N.  Y.,  169;  Mg  Clure 
V.  31.  L.  Ins.  Co.,  id.,  651.) 

Allen,  J.  That  the  insured  '^  died  by  his  own  hand''  Is 
not  disputed,  and  by  this  act  the  policy  was  avoided,  unless 
his  mind  was  so  impaired  that  he  did  not  understand  the  con- 
sequences of  his  action,  and  that  death  would  ensue.  If  he 
exercised  volition,  was  capable  of  forming  an  intention,  and 
with  full  knowledge  that  death  would  follow  his  action,  his 
mind  concurring  in  the  act,  he  voluntarily  destroyed  his  own 
life,  the  policy  by  its  terms  became  ''  null  and  void,  and  of  no 
eflfect"  {Van  Zandt  v.  MuL  Ben.  L.  Ins.  Co.,  55  N.  Y., 
169;  McClure  v.  Mut  L.  Ins.  Co.,  id.,  651.) 

If  the  evidence  in  behalf  of  the  plaintiff  to  prove  insan- 
ity was  such  as  rendered  it  proper  for  the  determination  of 
the  jury,  the  nonsuit  was  improper;  but  if,  although  tending 
to  prove  the  fiELct,  it  was  insufficient  to  sustain  a  verdict  in 
favor  of  the  claim — and  a  verdict  finding  the  fact  would 
have  been  set  aside  by  the  court  as  not  warranted  by  the 
evidence  —  the  plaintiff  was  properly  nonsuited.  This  is  the 
general  rule  in  all  cases  triable  by  a  jury,  and  was  applied  to 
a  case  like  the  present  in  McClure  v.  Mut.  L.  Ins.  Co. 
{svpra),  and  a  nonsuit  upheld.  It  was  also  held  in  the  same 
case,  as  it  has  been  uniformly  held  in  other  cases,  that  as 
sanity  is  the  nonnal  condition  of  man,  it  is  presumed  as  to 
each  individual,  and  that  it  was  incumbent  upon  the  plain- 
tiff to  overcome  this  presumption  by  proof  that  the  self- 
desti'uction  was  not  the  conscious,  voluntary  act  of  one 
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responsible  for  his  actions;  that  the  insured  i^as,  in  fact, 
insane.     Insanity  cannot  be  presumed  from  the  mere  fact  of  , 
suicide,  as  was  said  by  Judge  Grover  in  the  case  cited,  for 
the  reason  that  *' experience  has  shown  that  self-destruction  j 
is  often  perpetrated  by  the  sane." 

There  was  but  little  evidence  given  as  to  the  mental  con- 
dition of  the  deceased,  and  that  little  tended  rather  to  show 
that  he  was  in  the  full  possession  of  his  mental  faculties,  and 
that  the  act  was  the  result  of  an  intention  deliberately 
formed  and  executed.  The  occasional  and  temporary  affec- 
tions of  his  head  were  not  characterized  or  claimed  to  be  the 
result  of  any  lesion  or  organic  disease  of  the  brain,  but 
would  seem  to  have  been  periodical  attacks  of  severe  and 
proportionately  prostrating  nervous  headaches,  originating, 
as  was  said  by  the  deceased,  from  indigestion  or  some  func- 
tional derangement,  and  neither  evidence  of,  or  tendmg  to, 
any  disease  of  the  brain  or  the  impairment  of  the  mental 
faculties.  It  need  not  be  denied  that  during  the  progress  of 
the  attacks  the  deceased  would  be  less  competent  to  perform 
any  mental  operation,  as  hie  would  be  to  make  any  physical 
exertion,  than  when  in  full  health.  But  this  is  not  insanity; 
and,  at  the  time  of  the  commission  of  the  act  in  question,  he 
was  not  laboring  under  this  affection  in  its  more  severe  forms. 
There  is  evidence  that  his  mother  had  similar  headaches,  but 
whether  they  were,  or  could  have  been,  inherited,  is  not 
material.  To  this  class  of  affections  very  many  are  subject, 
but  there  is  no  evidence  that  they  have  any  relation  to,  or 
-connection  with,  insanity. 

In  1858,  the  deceased  passed  through  a  serious  illness  from 
congestion  of  the  brain,  an  acute  disease,  but  that  his  mind 
was  impaired  after  his  recovery,  or  that  any  permanent 
injury  to,  or  lesion  of  the  brain,  was  the  result  of  that  sick- 
liese,  was  not  proved.  Up  to  the  time  of  his  death  he  occu- 
pied honorable  and  responsible  positions  in  business  corpora- 
tions, and  managed  his  own  estate,  having  an  office  at  which 
he  transacted  large  business  operations,  and  it  does  not 
appear  that  he  was  at  any  time  suspected  of  being  incompe- 
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tent.  There  is  no  evidence  that  he  labored  under  any  dela* 
fiion,  or  that  he  was  not  in  all  things  prudent  or  discreet  in 
the  management  of  his  affairs.  Slight  eyidence  is  given  that 
on  one  or  two  occasions  he  was  incoherent  in  answer  to 
questions,  but  witnesses  could  not  state  the  occasions  or  the 
mcoherent  answers  made,  and  the  evidence  is  not  sufficient 
to  wai-rant  any  presmnption  of  insanity.  His  physician,  who 
was  called  to  and  visited  him  a  few  hours  before  the  suicide, 
discovered  no  signs  of  insanity,  and  never  discovered  or  sus- 
pected any  impairment  of  his  mental  fiiculties.  The  evidence 
of  his  actions  at  the  time  of  the  visit  of  the  physician,  and 
during  the  day,  are  at  least  consistent  with,  and  to  my  mind 
proof,  that  he  then  contemplated  suicide,  and  had  deliber- 
ately prepared  to  perpetrate  the  act.  There  was  certainly 
nothing  unusual,  or  to  indicate  a  wandering  mind,  that  he 
inquired  of  his  son,  who  appeared  at  the  family  residence  at 
an  unusually  early  hour  in  the  afteriioon,  why  he  had  left 
his  business  and  come  home  at  that  time.  The  expression 
of  the  eye,  which  was  interpreted  by  the  son  as  "  shai*p  and 
keen,"  may  not  have  .been  as  *^ peculiar"  as  the  son  now 
thinks  it  was;  or  if  so,  may  have  been  the  result  of  some  fear 
that  the  son  was  ill,  or  had  met  with  some  misfortune,  or 
that  his  presence  might  defeat  his  suicidal  intention.  So, 
too,  the  transaction  of  asking  the  assistance  of  the  son  and 
getting  to  the  room  where  he  committed  the  act,  is  evidence 
of  intelligent  action  to  the  accomplishment  of  a  deliberate 
purpose.  Every  act  and  incident  relied  upon  as  proving 
insanity  is  as  consistent  with  sanity,  and,  indeed,  more  so, 
than  with  the  insanity  of  the  deceased.  A  verdict  that  the 
deceased  was  insane  could  only  be  given  upon  mere  ooqjec- 
ture— -a  possibility,  or  from  sympathy  with  the  family. 

I  find  no  error  in  the  admission  or  exclusion  of  evidence. 
It  was  not  necessary  to  prove  that  congestion  oi  the  brain 
was  a  disease  having  its  seat  in  the  brain*  That  such  was 
the  disease  in  1858  was  proved  and  not  ooiitroverted,  and 
hence  it  was  not  necessary  to  prove  what  the  physician  said 
of  its  nature.    The  plaintiff  was  permitted  to,  and  did  prove. 
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all  the  Mcknessea  of  the  deceased,  and  the  objectioiis  to  evi- 
dence -which  were  sustained  were  technical,  and  to  the  fonn 
of  the  question  or  answer,  and  the  evidence  of  every  fact  on 
that  subject  sought  to  be  proved,  was  admitted.  So  the  wit- 
nesses were  permitted  to  testify  fully  to  the  appearance  of 
the  deceased  on  the  occasions  inquired  after,  and  to  the  inco- 
herencies  of  his  replies  to  questions.  The  plaintiff  was  not 
deprived  of .  any  evidence  which  he  sought  to  give  by  the 
rulings  of  the  court 

The  judgment  must  be  affirmed. 

All  concur,  except  Bapallo,  J.,  not  votmg;  Milleb,  J., 
absent. 

Judgment  affirmed. 


James  Lawbence  et  al.,  Executors,  etc.,  Appellants,  v. 

Eliza  Lindset  et  al.,  Respondents. 

A  decree  of  a  Bnirogate's  Court  Is  in  the  natare  of  a  decree  in  equity,  and 
coets  on  an  appeal  therefrom  are  diacretioDaTy. 

Upon  an  appeal  from  a  General  Term  judgment  affirming  a  sairogate'a 
decree,  this  court  affirmed  the  principle  upon  which  the  decree  waa  baaed, 
but  reversed  the  judgment  on  the  ground  of  a  defect  in  the  proof;  the 
order  of  reversal  directed  that  the  proceedings  be  remitted  for  a  rehearing 
by  the  surrogate,  *' costs  in  this  court  to  be  paid  out  of  the  estate/* 
Hdd,  that,  in  view  of  the  circumstances,  the  true  construction  of  the 
direction  as  to  coets  was,  that  all  the  parties  were  entitled  to  costs  in 
this  court ;  not  the  appellant  only. 

(Argued  September  18, 1877;  decided  September  25, 1877.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  an  order 
of  Special  Term  which  confirmed  the  taxaticxi  of  costs  in 
favor  of  respondent,  Eliza  lindsey,  to  be  paid  out  of  the 
estate. 

The  original  appeal  was  by  the  present  appellants  from 
a  judgment  of  General  Term,  affirming  a  deciee  of  the  sur- 
rogate  of  King's  county,   on  a  final  accounting  of  appel* 
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lants  as  executors  of  the  estate  of  Henry  Lawrence,  deceased. 
The  decision  therein  is  reported  in  68  N.  Y.,  108.  The 
judgment  appealed  from  was  reversed.  The  order  of  reversal 
was  as  follows: 

'*  It  is  ordered  and  adjudged  that  the  judgment  of  the 
Supreme  Court  and  decree  of  the  surrogate,  appealed  from  in 
this  action,  be  and  the  same  are  hereby  reversed,  and  that 
the  proceedings  be  remitted  for  rehearing  by  the  surrogate- 
costs  in  this  coiut  to  be  paid  out  of  the  estate." 

Further  facts  appear  in  the  opinion* 

Ohas.  H.  Woodruff y  for  the  appellants. 
Philip  8.  Crooke^  for  the  respondents. 

Andrews,  J.  The  order  of  reversal  in  this  court  directed 
that  the  proceedings  be  remitted  for  rehearing  by  the  surro- 
gate, and  concludes  as  follows:  '' Costs  in  this  court  to  be 
paid  out  of  the  estate.''  The  direction,  in  respect  to  costs,  is 
somewhat  ambiguous;  but,  in  view  of  the  circumstances  of 
the  case,  the  nature  of  the  appeal,  and  the  effect  of  the  adju- 
dication upon  the  merits  of  the  controversy,  we  think  the 
true  construction  is,  that  all  the  parties  are  entitled  to  costs 
in  this  court,  and  not  the  appellants  only.  The  appellants 
succeeded  in  procuring  a  reversal  of  the  judgment  of  the 
General  Term,  and  of  the  decree  of  the  surrogate,  but  this 
court  affirmed  the  principle  upon  which  the  decree  of  the 
surrogate,  and  the  judgment  of  the  General  Term  mainly 
proceeded,  viz :  That  the  entries  in  the  books  of  the  testa- 
tor's firm  were  within  the  meaning  of  the  will;  entries  in  his 
**  books  of  account,"  and  in  connection  with  the  will,  indi- 
cated that  the  sums  mentioned  therein  were  advances  to  the 
several  legatees  named. 

This  court  differed  with  the  surrogate  in  his  holding  that 
the  entries  alone  were  sufficient  to  charge  the  legatees  with 
the  sums  specified  as  advancements,  and  that  it  was  not 
necessary  to  show,  by  extrinsic  proof,  that  In  fact  the  testator 
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paid  to,  or  for  theiu  the  suidb  m^itioDecL  This  oourt  held 
that  the  entries  should  be  supplemented  by  this  proof,  and 
that  this  being  supplied,  the  advanoements  would  be  estab- 
li^ed. 

Both  parties  succeeded,  in  part,  in  establishing  their  respec- 
tiye  positions.  The  appellants  insisted  that  the  entries 
proved  were  not  entries  in  the  testator^s  books,  within  the 
meaning  of  the  will;  and  also  that,  if  they  were,  they  did  not 
alone  establish  the  advancements  claimed. 

The  respondent  claimed  the  adverse  of  both  propositioDS, 
and  her  position  in  respect  to  the  first  one  was  sustained  by 
our  judgment. 

It  is  quite  probable  that  on  the  rehearing  the  additional 
proof  required  to  establieh  the  advancements  may  be  sup- 
plied. It  would  seem  inequitable,  under  the  circumstances, 
if  costs  out  of  the  estate  are  allowed  at  all,  to  restrict  them 
to  the  appellants,  when  both  parties  were  in  fact  successful, 
and  when  the  final  issue  upon  the  principles  adjudged  may 
be  &vorable  to  the  respondent.  The  decree  of  the  surrogate 
was  in  the  nature  of  a  decree  in  equity,  and  the  costs  are 
discretionary,  and  the  ord^  is  capable  of  the  construction 
we  have  given  it,  which  is  also;  we  may  say,  in  accordance 
with  the  intention  of  the  court  in  making  it. 

The  order  adjudging  costs  to  the  respondent  should  be 
affirmed,  without  costs  in  this  court. 

The  question  whether  more  than  one  bill  of  costs  can  be 
allowed  to  the  appellants  is  not  before  us. 

All  concur. 

Order  affirmed* 
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The  People  ex  rel.  Stephen  Kimball,  Respondent,  v.  The 
Boston  and  Albany  Bailboad  Company,  Appellant. 

Under  the  power  reserved  to  the  LegislatTire  by  the  Constitution  and  the 
laws  of  the  state  (ConBt.,  art.  8»  )  1;  1  R.  &,  GOO,  §  8 ;  $  8,  chap.  140, 
Laws  of  1860),  it  may  impose  upon  a  railroad  corporation  created  by  it 
such  additional  restrictions  and  burdens  as  the  public  good  requires. 

The  act,  therefore,  of  1874  (chap.  648,  Laws  of  1874),  requiring  the  B. 
&  A,  R.  R.  Go.  to  construct  a  bridge  in  the  manner  specified  over  the 
R.  &  C.  tum)[»ke  road  is  constitntionaL  ' 

It  seemSf  that  the  Legislature  which  has  created  them  may  regulate  the 
mode  in  which  railroad  corporations  may  transact  their  business,  the 
|Mrice  they  may  charge  for  the  transportation  of  freight  and  passengers, 
the  speed  at  which  they  may  run  their  trains  the  way  in  which  they 
may  cross  or  run  upon  highways  or  turnpikes  used  for  public  travel, 
and  may  make  all  appropriate  regulations  to  protect  the  lives  of  pas- 
sengers upon  railroads,  or  upon  highways  crossed  by  them,  although 
the  power  to  amend  the  charters  of  such  coi'porationa  has  not  been 
reserved. 

(Ai^ed  September  18, 1877 ;  decided  September  2S,  1877.) 

Appeal  from  order  of  the  General  Term  of  the  Supr^ne 
Court  in  the  third  judicial  department,  affirming  an  order 
of  Special  TeiTa  requiring  defendant  to  build  a  bridge  to 
carry  the  road  of  the  Bensselaer  and  Columbia  Turnpike 
Company,  as  required  by  the  act  chapter  648,  Laws  of  1874. 

It  was  contended  upon  the  part  of  the  railroad  corporation 
that  the  act  in  question  was  unconstitutional. 

Defendant  was  created  by  the  consolidation  of  certain 
other  raih'oad  corpoiutions,  under  and  by  the  act  chapter 
917,  Laws  of  1869, 
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Samuel  Hand,  for  the  appellant.  The  act  requiring 
defendant  to  build  the  bridge  was  unconstitutional.  (Const 
U,  S.,  art.  1,  §  10;  Const.  N.  Y.,  art.  1,  §  6;  Potter's  Dwar- 
ris^  477;  Dart.  Col.  v.  Woodward,  4  Wheat.,  518;  Benaon 
V.  Mayor,  etc.,  10  Barb.,  223;  Bing.  Bridge  Case,  8  Wal., 
51;  West  River  Bridge  Co.  v.  Dix,  6  How.  [U.  8.],  507.) 
The  Legislature  had  no  authority  to  impose  upOu  defendant 
SicKBLs.— Vol.  XXV.  72 
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such  a  burden.     (2  Bedf.  on  Law  of  Bailways  [3d  ed.],  435; 
§  232,  sub.  4;  Mitt^  v.  iT.  Y.  E.  R.  JR.,  21  Barb.,  513.) 

Amasa  e/l  Parker^  for  the  respondent.  The  Legislature 
had  power  to  reqmre  the  bridge  to  be  built.  (Bk.  of  Che- 
luxngo  V.  Broum^  26  N.  Y.,  457;  People  ex  rel.  McLean  v. 
MitcheU,  46  id.,  401;  Peo]^  v.  BatcheOar,  53  id.,  128;  Peo- 
ple V.  THjoeed,  63  id.,  202;  Queensbury  v.  CtUver,  19  Wal., 
83.)  Mandamiis  was  the  proper  remedy.  (5  Wait's  Pr.; 
People  ex  rel.  v.  T.  &  B.  R.  R.  Co.,  37  How.  Pr.,  427.) 
The  relator  had  a  right  to  prosecute  this  proceeding.  (5  Wait's 
Pr,,  570;  1  Den.,  617;  1  How.  Pr.,  186;  19  W«id.,  66; 
People  V.  Halaey,  37  N.  Y.,  344,  348.)  A  pepamptory  man- 
damus was  properly  ordered  in  the  first  instance.  (7  Cow., 
526;  4  Abb.,  35;  39  Barb.,  522;  27  N.  Y.,  378;  2  Abb, 
[N.  S.],  78. 

Earl,  J.  The  defendant's  railroad  crossed  the  Bensselaer 
and  Columbia  turnpike  in  the  town  of  East  Greenbush,  in 
Bensselaer  county,  and  in  1874,  the  Legislature,  by  chapter 
647  of  the  laws  of  that  year,  enacted  that  the  defendant 
should,  within  one  year,  construct  a  bridge  at  the  point  of 
intersection  of  the  raili*oad  and  turnpike,  6o%s  to  carry  the 
turnpike  over  the  railroad,  in  the  manner  particularly  speci- 
fied in  the  act.  The  railroad  omitted  to  construct  the  bridge,^ 
and  this  order  was  made  directing  a  peremptory  mandamus 
to  issue  commanding  it  to  do  so. 

Bailroad  corporations  hold  their  property  and  exercise 
their  functions  for  the  public  benefit,  and  they  are  therefoce 
subject  to  legislative  control.  The  Legislature  which  has 
created  them,  may  regulate  the  mode  in  which  they  shall 
transact  their  business,  the  price  which  they  shall  change  for 
the  transportation  of  freight  and  passengers,  the  speed  at 
which  they  may  run  their  trains,  and  the  way  in  which  they 
may  cross  or  run  upon  highways  and  turnpikes  used  for 
public  travel.  It  may  make  all  such  regulations  as  are 
appropriate  to  protect  the  lives  of  persons  carried  upon  rail- 
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roads,  or  passing  upon  highways  crossed  by  railroads.  All 
this  is  within  the  domain  of  legislative  power,  although  the 
power  to  alter  and  amend  the  charters  of  such  corporations 
has  not  been  reserved. 

This  whole  subject  of  the  legislatire  power  over  railroads, 
and  even  private  persons  holding  and  using  their  property 
for  public  purposes,  has  been  so  fully  discussed  recently  in 
the  Supreme  Court  of  the  United  States,  in  the  Granger 
cases  and  the  Chicago  Elevator  case,  as  to  make  further  dis- 
cussion unnecessary  here.  Such  legislation  violates  no  con- 
tract, takes  away  no  property,  and  interferes  with  no  vested 
right.  But  the  defendant  was  incorporated  under  chapter 
917  of  the  laws  of  1869  by  the  consolidation  of  other  rail- 
road  companies,  and  hence  it  took  its  charter  under  the  Con- 
stitution, and  the  laws  subject  to  the  right  of  the  Legislature 
to  alter  or  amend  it.  (1  R.  S.,  600;  §  8,  Const.,  ail.  8,  §  1; 
Laws  of  1850,  chap.  140,  §  48.) 

Under  this  reserved  power,  the  Legislature  may  impose 

upon  railroad  corporations  such  additional  restrictions  and 

burdens  as  the  public  good  requires.     It  may  not  confiscate 

property,  but  it  cannot  be  doubted  that  it  can  do  all  that  is 

required  by  the  act  of  1874.  {Albany  Northern  Bailroad 
Company  v.  BrowneUy  24  N.  Y.,  345,  351.) 

The  order  must  be  affirmed,  with  costs. 

All  concur. 

Order  affinned« 


WnxiAM  Alling  et  al.,   Executors,  etc.,   Ap^yellants,  v. 

John  Faht  et  al..  Respondents. 

An  order  setting  aside  a  jndgment  taken  hy  defaalt  in  a  foredoBnre  salt 
and  a  sale  thereunder,  and  allowing  a  defendant  to  put  in  a  defense,  is 
discretionary  with  the  court  below,  and  is  not  reviewable  here. 

It  seems^  that,  in  such  case,  the  General  Term  may  review  the  exercise  of 
discretion  by  the  Soecial  Term. 

(Argued  September  18, 1877  \  decided  September  26,  1877.) 
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Appeal  from  an  order  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirmini^ 
an  order  of  Special  Term,  which  order  set  aside  a  judgment 
of  foreclosure  herein  and  a  sale  thereunder,  substituted  a 
defendant,  and  allowed  him  to  interpose  the  defense  of 
usury. 

It  was  stated  in  the  order  of  Special  Term  that  the  judg- 
ment and  the  sale  were  *'  vacated  and  set  aside  as  irregular, 
and  also  on  the  broad  equities  of  the  case.'' 

John  Van  Voorhis^  for  the  appellants. 

Edward  Harris^  for  the  respondents. 

Per  Curiam.  The  order  in  this  case  is  not  appealable  to 
this  court  The  judgment  of  foreclosure  was  by  de&ult, 
which,  with  the  subsequent  proceedings,  were  se^  aside,  and 
the  defendants  were  allowed  to  put  in  a  defense,  and  whether 
for  irregularity  or  upon  the  *'  broad  equities,"  or  as  a  favor, 
it  was  entirely  discretionary  with  the  court  below,  and  hence 
not  appealable. 

The  counsel  for  the  defendant  urged  that  the  order  is 
imjust  to  the  infant  plaintiffs,  whose  money  had  been  invested 
in  good  faith  in  the  mortgage,  and  under  circumstances  enti- 
tling them  to  protection.  If  so,  it  is  presumable  that  the 
trial  will  result  in  their  favor;  while,  if  a  valid  defense  exists, 
it  cannot  be  said  in  a  legal  sense  to  be  unjust  or  inequitable 
to  permit  it  to  be  interposed;  but  whether  just  or  not,  it 
was  for  the  Supreme  Court,  who  have  control  over  judg- 
ments rendered  in  that  court,  to  determine. 

No  question  of  power  is  involved*  The  General  Term 
could  review  the  exercise  of  discretion  by  the  Special  Term, 
but  this  court  cannot. 

The  appeal  must  be  dismissed. 
.  All  concur. 

Appeal  dismissed. 
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Jebemiah  J.   CoLMAN   et  al.,   Bespondents,   v.    Samuel 

Crump,  Appellant. 

'Where  a  party  h&s  established  a  right  to  the  use  of  '*a  name,  symbolt 
letter,  form  or  device,**  as  a  trade-mark  to  distinguish  goods  manufac- 
tured and  sold  by  him  from  those  of  other  manufacturers,  it  is  an 
infraction  of  that  right  for  another  to  print  or  manufacture,  or  put  on 
the  market  for  sale  for  use  upon  ai'ticles  of  merchandise  of  the  same 
kind  any  device  or  symbol  which,  by  its  resemblance  to'  uch  trade- 
mark, will  be  liable  to  deceive  the  public  It  is  not  necessary  that  the 
symbol  or  device  complained  of  should  be  a  fae  simUe  ot  the  genuine 
trade-mark,  or  so  close  an  imitation  as  to  be  distinguished  only  by  an 
expert,  or  upon  critical  examination  by  one  familiar  with  the  original ; 
if  the  resemblance  is  such  as  to  deceive  a  purchaser  of  ordinary  cau- 
tion, or  if  it  be  calculated  to  deceive  the  careless  and  unwary,  and 
thus  to  injure  the  sale  of  the  goods  of  the  proprietor  of  the  trade-mark, 
it  is  a  violation  of  his  property  rights  therein,  and  he  may  maintain  an 
action  to  restrain  such  violation  and  to  recover  damages  therefor. 

To  sustain  such  an  action  it  is  not  necessary  to  establish  a  guilty  knowl- 
edge, or  fraudulent  intent  on  the  part  of  defendant.  It  is  sufficient  to 
show  the  proprietary  right  of  the  plaintiff,  and  its  actual  infringement. 

The  fact  that  the  same  device  is  used  upon  other  articles  of  merchandize, 
does  not  take  from  the  plaintiff  the  exclusive  right  to  its  use  upon  the 
article  manufactured  by  him. 

(Argued  September,  18, 1877 ;  decided  October  2, 1877.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered,  upon  a  decision  of  the  court 
at  Special  Term.     (Reported  below,  8  J.  A  S.,  548.) 

This  action  was  brought  to  restrain  an  alleged  violation  of 
plaintiffs'  right  to  a  trade-mark,  and  for  damages. 

The  following  facts,  among  others,  were  substantially 
found  by  the  court: 

The  plaintiffs,  who,  imder  their  firm-name  of  J.  A  J.  Col- 
man,  were  largely  engaged  in  the  manufacture  and  sale  of 
mustard  as  a  condiment  for  the  table,  more  than  seventeen 
years  prior  to  the  commencement  of  this  suit,  in  order  more 
clearly  to  distinguish  the  mustard  manufactured  and  sold  by 
them  from  all  other  mustard,  adopted  as  tb^ir  trade-mark 
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the  figure  of  a  bull's  head.  At  the  time  of  the  adoption  of 
the  said  trade-mark  the  plaintii&  had  no  knowledge  of  any 
prior  use  of  the  figui-e  of  a  bull's  head  on  any  mustard  labels. 
From  the  time  of  the  adoption  of  said  trade-mark  they  hare, 
on  every  can,  bottle,  and  package  of  mustard  manufactured 
and  sold  by  them,  affixed,  prior  to  the  sale  thereof,  a  label, 
on  which  was  conspicuously  printed  or  engraved  the  figure 
of  a  bull's  head,  with  a  notice  that  such  figure  was  the  trade- 
mark of  the  plaintiffs;  and  the  figure  of  a  bull's  head  on  their 
mustard  packages  as  their  trade-maric  has,  ever  since  imme- 
diately after  its  adoption  by  them,  been  well  known  to  the 
public  in  the  United  States  and  elsewhere,  and  especially  to 
dealers  in  mustard,  and  the  mustard  of  the  plaintiffs  has,  by 
reason  thereof,  become  generally  known  as  the  bull's-head 
mustard;  and  the  said  labels  of  the  plaintij(&  were  well  known 
to  the  defendant  in  this  action.  Since  the  year  1860  defend- 
ant has  been  engaged  in  engraving,  printing,  and  selling 
labels  designed  and  intended  to  be  affixed  to  packages  of 
mustard  for  sale  and  consumption,  not  the  product  or  man- 
ufacture of  the  plainti^,  which  labels  contained  thereon, 
among  other  things,  the  word  musbird  and  the  figure  of  a 
bull's  head,  some  of  which  are  almost  exact  copies  of  the 
plaintifis'  labels;  and  the  others  are,  in  various  degrees,  col- 
orable imitations  thereof,  and  were  calculated  to  deceive,  and 
by  the  defendant  intended  to  deceive,  purchasers  and  con- 
sumers of  mustard  into  the  belief  that  they  were  purchasing 
the  mustard  of  the  plaintifis,  when  the  mustard  in  the  pack- 
ages to  which  said  labels  w  ore  or  might  be,  and  were  intended 
to  be  attached,  was  not  the  mustard  of  the  plaintijflk  All 
the  labels  so  engraved,  printed,  land  sold  by  the  defendant 
have  been  and  are  in  use  by  dealers  in  and  attached  to  mus- 
tard other  than  the  plaintilEs',  and  kept  for  sale  in  various 
parts  of  the  United  States. 

The  court  foimd  the  following  conclul^ions  of  law:  That 
the  plaintiffs  are  entitled  to  the  exclusive  use  of  the  figure  of 
a  bull's  head  as  their  trade-mark  on  labels  attached  to  mus- 
tard; that  the  engraving,  printing,  and  selling  of  labels  by 
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the  defendant,  to  be  attached  to  packages  of  mustard, 
whether  put  up  in  tins,  bottles,  or  otherwise  howsoever,  are 
yiolations  of  the  plaintiffs'  rights;  that  the  plaintii3&  are  enti- 
tled to  a  perpetual  injunction  against  the  defendant,  as 
demanded  by  them  in  their  complaint. 

Wm.  Henry  Amottx,  for  the  appellant.  Plaintiffs  could 
not  have  a  trade-mark  of  the  kind  and  character  claimed  by 
them.  {Newman  v.  Alvord^  49  Barb.,  588;  51  N.  Y.,  189; 
Congress  Co.  v.  High  Rock  Co.,  45  id.,  291;  Coal  Co.  v. 
Clark,  13  WaL,  311;  Wolfe  v.  Goulard,  18  How.  Pr.,  64; 
Faiey  V.  FasseU,  41  Mo.,  173;  8  Am.  L.  Reg.  [N.  S.],  402; 
Messerole  v.  Trynberg,  36  How.  Pr.,  14;  Gillott  v.  Estei*- 
brook,  48  N.  Y.,  374;  affirming,  47  Barb.,  455;  Meneely  v. 
Meneely,  62  N.  Y.,  427;  Carwin  v.  Daly,  7  Bosw.,  222; 
Gray  v.  Koch,  2  Mich.  [N.  P.],  119;  Raggett  v.  Findlatee 
[L.  R.],  17  Eq.,  29;  Lea  v.  Wolf,  13  Abb.  [N.  S.],  391; 
Hartell  v.  Viney,  2  Weekly  Dig.,  602;  Candee  v.  Deere,  54 
111.,  439.)  Their  claim  was  not  only  improper  as  to  extent, 
})iit  also  as  to  its  nature,  in  claiming  the  ownership  of  the 
label  as  distinguished  from  its  use.  {Leather  Cloth  Co*  v. 
Patent  Leather  Co.,  Am.  T.  C,  690;  Slowe  v.  Thomas,  2 
Will.,  Jr.,  547;  2  Am.  L.  Reg.,  230;  Tompkins  v.  Lee,  59 
N.  Y.,  662;  Farina  v.  Silverlock,  39  E.  L.  &  Eq.,  514.)  It 
is  only  when  the  goods  of  one  person  are  sold  as  for  those 
of  another  that,  in  an  action  for  the  infringement  of  a  trade- 
mark, a  court  of  equity  will  interfere.  {Merrimack  Mfg. 
Co.  V.  GoirneT,  2  Abb.,  318;  Coats  v.  HMrook,  Am.  T.  M. 
Cas.,  27;  Partridge  v.  Menck,  id.,  77;  Am.  Man.  Co.  v. 
Spear,  id.,  92;  Davis  y,  Kendall,  id.,  114;  Stokes  v.  Land- 
graff,  id.,  137;  Walton  v.  Crowley,  id.,  174;  Samuel  v. 
JBerger,  id.,  178;  Clark  v.  Clark,  id.,  208;  Wolfe  v.  Gou^ 
lard,  id.,  229;  Phalon  v.  Wright,  id.,  308;  Derringer  v. 
Plate,  id.,  227;  Gillott  v.  Fsterbrook,  id.,  347;  Curtis  v. 
B}*yan,  id.,  438;  Messerole  v.  Tynberg,  id.,  484;  Boardman 
V.  3/er.  ^re^.  Cb.,  id.,  503;  Upton  on  Trade-marks,  136; 
Browne  on  Trade-marks,  §^  58,  66;   Crawshay  v.  Thompson^ 
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4  M.  &  G.,  357,  371;  Clark  v.  Fryman,  11  Beav.,  112; 
Leather  Cloth  Co.'s  Case,  Am.  T.  M.  Cas.,  697;  11  H.  of 
L.  Cas.,  523;  LcUande.y.  Ajjpel,  Browne  on  T.  M.,  92;  id., 
§§  311,  312,  499,  500;  Wolfe  v.  Burke,  66  N.  Y.,  115; 
CaUaday  v.  Baird,  7  Up.  Can.  L.  J.,  132;  McCartney  v. 
Gamhart,  45  Mo.,  593;  Davis  v.  KendaM,  2  R.  L,  569; 
Burnett  v.  Phalon,  12  Mo.  L.  R,  221;  Canham  v.  Jones,  2 
V.  &  B.,  218;  Perry  v.  Truefitt,  6  Beav.,  66;  Merrimack 
T.  Gamer,  4  E.  D.  S.,  387;  Bell  v.  Zoc*e,  8  Paige,  75  j 
Stephens  v.  DeGorUo,  7  Rob.,  343;  Snoioden  v.  Noah,  Hop. 
Ch.,  347;  Partridge  v.  Menck,  1  How.  App.  Cas.,  588; 
Cbpe  V.  Evans  [L.  R.],  18  Eq.,  138;  TTo^Aer^poon  v.  Currie, 

5  L.  R.  [H.  L.  C],  508;  Congress  Spring  Case,  45  N.  Y., 
298;  Newman  v.  Alvord,  51  id.,  195^  Dixon  Qruc&le  Co* 
V.  Guggenfieim,  2  Brews.,  335.)  The  rule,  qui  prior  est  in 
tempore  potior  est  in  jure,  must  of  necessity  be  the  law  in 
trade-mark  cases.  (Bedford  v.  Hunt,  1  Mason,  302;  Evans 
V.  Eaton,  3  Wheat,  454,  514;  E^ans  v.  HeUit^,  3  Wash., 
443;  Harwook  v.  Gt.  N.  W.  R.  Co.,  11  H.  L.  Cas.,  652; 
G.  d  H.  Mfg.  Co.  v.  Hail,  61  N.  Y.,  226,  234;  Hall  v. 
Barrows,  4  DeG.,  J.  &  S.,  150;  Wotherspoon  v.  Ciime,  42 
L.  J.  Ch.,  130;  Radde  v.  Norman,  14  L.  R  Eq.,  348;  ^jr«^ 
V.  Denham,  id.,  542;  Crodillot  v.  Hazard,  49  How.  5;  CW- 
foVw  V.  Cbwen,  4  K.  &  J.,  428;  Stokes  v.  Landgraff,  17 
Barb.,  608;  (7ooA?  v.  Starkweather,  13  Abb  Pr.  [N.  S.],  309; 
Popham  V.  Wilcox,  38  Supr.  Ct.  R.,  274;  Evans  v.  Eaton, 
3  Wheat.,  514;  ^ar/  v.  Savnjer,  4  Mass.,  1;  TFa/«on  v. 
Bladen,  4  Wash.,  583.)  '  Plaintiffs  are  not  entitled  to  the 
relief  sought,  because  they  did  not  come  into  court  with 
clean  hands.  (Zxitrd  v.  Wilder,  9  Bush.  [Ky.],  131;  Fowler 
V.  Spear,  7  Penn.  L.  J.,  186;  Heath  v.  Wright,  3  Wal.,  Jr.; 
Palmer  v.  Hm^ris,  60  Penn.,  156;  Wdfe  v.  Burke,  56  N. 
Y.,  115-122;  Flavel  v.  Harrison,  19  Eng.  L.  &  Eq..  15;  2 
Pars,  on  Con.  [6th  ed.J,  374;  Escourt  v.  Esoourt  Hop  Essence 
Co.  [L.  R.J,  10  Ch.  App.,  276;  Perry  v.  TrueJUt,  6  Beav., 
66;  i%sr  v.  Hirley,  8  Yes.,  214.) 
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Andrew  Boardman,  for  the  respondents.  Defendant's  use 
of  plaintifl^'  trade-mark  was  unlawful  and  will  be  prohibited. 
{Oraioahat/  v.  Thompaon,  4  M.  &  6.,  357;  Rodgers  v.  No- 
wea,  11  Jur.,  1039;  MiUingUm  v.  Fm,  3  M.  &  C,  338;  FeU- 
ridge  v.  Merchmd^  4  Abb.  Pr.,  144;  Amoakeag  Man.  Co,  v. 
Spear,  2  Sand.,  599;  Howard  v.  Henriquea,  3  id.,  725;  Canr 
ffres8  Spring  Co.  v.  High  Hock  Spring  Co.,  45  N.  Y.,  291.) 
The  question  in  this  case  is  not  whether  a  cautious  and  care- 
ful purchaser  would  be  deceived,  but  whether  the  unwary, 
heedless,  or  incautious  would  be  likely  to  be  deceived. 
(Leather  Cloth  Co.  v.  Am.  Cloth  Co.,  11  H.  L^Cas.,  523; 
Glenny  v.  Smith,  2  Dr.  &  Sm.,  476;  Seixe  v.  Providenze, 

I  L.  R.  Ch.  App.,  192;  WaUan  v.  Crowley,  2  Blatch.,  440; 
Clark  V.  Clark,  25  Barb.,  79;  Bklyn  White  Lead  Co.  v. 
Mawry,  id.,  416.)  It  was  not  necessary  that  plaintiff'  spe- 
cific trade-mark  should  be  infringed,  if  a  fraudulent  intent 
appeared  by  using  a  label  bearing  a  general  resemblance  to 
it  and  calculated  to  deceive.  ( WodUxm  v.  Ra^tcliff,  1  Hun  &, 
M.,  259;  Binnmgerw.  WatOer,  28  How.,  206;  KnoUv.  Mor- 
gan, 2  Keen,  213.)  A  man  will  be  protected  in  the  use  of 
signs  and  words  which  have  become  associated  with  his  busi* 
ness,  although  they  would,  at  first  blush,  seem  the  commoa 
property  of  mankind.  (Howard  v.  Henriques,  3  Sand.,  725; 
Braham  v.  Bustard,  9  L.  T.  R  [N.  S.],  194-199;  Taylor  v. 
Carpenter,  3  Story,  458;  2  Sand.  Ch.,  603;  11  Paige,  292; 
GilloU  V.  KeUle,  3  Duer,  624;  25  Barb.,  416;  Williams  v. 
Johnson,  4  Abb.  Pr.,  394;  25  How.,  366;  Burnett  v.  Phalon^ 
9  Bosw.,  192;  3  Keyes,  594;  Cocks  v.  Chandler,  L.  R.  11  Eq., 
446,  451;  Marsh  v.  Billings,  7  Cush.,  322;  Christy  v.  Mur- 
phy,  11  How.  Pr.,  77;  45  N.  Y.,  291;  Itogers  v.  NorviOe^ 

II  Jur.,  1039;  Crawshay  v.  Thompson,  4  M.  &  G.,  357; 
Knct  V.  Morgan,  2  Keen,  213;  Mc Andrew  v.  Bassett^  10 
Jur.  [N.  S.],  550.) 

Allen,  J.     The  plaintiff  do  not  claim  to  have  copy- 
righted their  labels,  and  it  was  not,  therefore,  incumbent  on 
them  to  show  Uiat  they  had  complied  with  the  act  of  Con* 
SiCKBLS. — ^VoL.  XXV.         73 
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gress  on  that  subject.  They  merely  claim  to  be  protected 
in  the  use  of  a  figure  of  a  bull's  head,  printed  on  their 
labels  as  a  trade-mark;  a  symbol  by  which  mustard,  the 
product  of  their  manufacture,  is  known  and  distinguished 
from  that  manufactured  and  sold  by  others,  adopted  by 
them  many  years  since ;  and  to  which  symbol,  as  a  trade- 
mark, they  claim  to  have  acquired  by  use  the  exclufcive  right. 
It  is  used,  not  to  designate  the  quality  of  the  article  or  the 
place  of  its  manufactm'e,  but  the  plaintiffs  as  the  manufac- 
turers, to  distinguish  their  mustard  from  the  same  article 
manu&ctured  by  others, 

A  party  may  have  a  property  in — that  is,  an  exclusive 
right  to  use — a** name,  symbol,  figure,  letter,  form  or 
device,"  to  distinguish  goods  manufactured  and  sold  by  hun 
from  those  manufactured  and  sold  by  others,  or  to  indicate 
when  or  by  whom,  or  at  what  manufactory  the  ailicle  to 
which  it  is  affixed  is  manufactured.  This  property  right  the 
courts  will  protect  by  injunction,  and  for  its  invasion  the 
law  gives  compensation  in  damages.  It  is  an  infraction  of 
that  right,  to  print  or  manufacture,  or  put  on  the  market  for 
sale,  and  sell  for  use  upon  articles  of  merchandise  of  the 
same  kind  as  those  upon  which  it  is  used  by  the  proprietor, 
any  device  or  symbol  which  by  its  resemblance  to  the  estab- 
lished trade-mark  will  be  liable  to  deceive  the  public,  and 
lead  to  the  purchase  and  use  of  that  which  is  not  the  manu- 
facture of  the  proprietor,  believing  it  to  be  his.  It  is  not 
necessary  that  the  symbol,  figure,  or  device  used  or  printed 
and  sold  for  use,  should  be  a  foe  simile,  a  precise  copy,  of 
the  original  trade-mark,  or  so  close  an  imitation  that  the  two 
cannot  be  distinguished  except  by  an  expert,  or  upon  a 
critical  examination  by  one  familiar  with  the  genuine  trade- 
mark* K  the  false  is  only  colorably  different  from  the  true; 
if  the  resemblance  is  such  as  to  deceive  a  purchaser  of  ordi- 
nary caution;  or  if  it  is  calculated  to  deceive  the  careless  and 
unwary  ;  and  thus  to  injure  the  sale  of  the  goods  of  the  pro- 
prietor of  the  trade-mark,  the  injured  party  is  entitled  to 
relief^     Neither  is  it  necessary  to  establish  a  guilty  knowl- 
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edge  or  JFraudulent  intent  on  the  part  of  the  wrong-doer.  It 
is  sufficient  that  the  proprietory  right  of  the  party  and  its 
actual  infiingement  is  shown.  These  general  principles  are 
well  established,  and  the  right  of  the  plaintiffs  to  adopt 
the  arbitrary  symbol  of  a  bulPs  head  as  their  trade-mark, 
and  to  be  protected  in  its  exclusive  use,  cannot  be  ques- 
tioned. It  is  not  like  the  adoption  of  some  name,  title, 
or  description  which  has  'respect  to  place  or  quality,  and 
which  may  be  equally  true  when  applied  to  articles  manu* 
factured  or  sold  by  others.  {Oongresa^  etc.,  Sjning  v.  High 
Rock  8jpring,  45  N.  Y.,  291;  Newman  v.  Alvord,  51  id., 
189;  MUKngton  v.  Fox,  3  M.  &  C,  338;  Knott  v.  Morgan, 
2  Keen,  213;  Leather  Cloth  Co.  v.  Ant.  L.  C.  Co.,  11  H. 
L.  Cases,  523;  Ciwiabey  v.  Thompson,  4  M .  &  G.,  356; 
Upton  on  Trade-marks,  9;  Canal  Co.  v.  Clark,  13  Wall.,  311.) 
The  learned  Judge  has,  upon  satisfactory  evidence,  found 
and  reported  every  fact  material  or  necessary  to  sustain  the 
judgment  He  had  before  him  evidence,  which  we  have  not. 
Very  many  of  the  exhibits  and  specimens  of  the  defendant's 
labels  are  not  in  the  record,  but  we  doubtless  have  all  that 
the  pai-ties  deemed  material  to  place  before  a  court  of  i-eview 
having  jurisdiction  only  of  questions  of  law.  There  was 
some  conflict  of  evidence,  but  not  such  a  discrepancy  as  to 
lead  us  to  doubt  the  correctness  of  the  conclusions  of  the 
trial  judge — if  we  had  authority  to  review  his  findings — 
which,  there  being  evidence  to  support  them,  we  have  not. 
The  judge  has  found  that,  some  seventeen  years  before  the 
bringing  of  the  action,  the  plaintifis  adopted^  and  from  that 
time  have  used,  as  their  tiude-mark,  and  to  distinguish  mus- 
tard of  their  manufacture  from  all  others  in  the  markets  of 
this  country,  as  well  as  other  parts  of  the  world,  the  symbol 
or  device  of  a  bull's  head;  and  that  it  had  become  a  well* 
known  sign  and  mark  of  their  mustard,  and  that  it  had  not 
before  then  been  adopted  or  used  as  a  trade-mark  for  the 
same  article  of  merchandise  by  any  one.  It  would  seem  that 
it  has  not  since  been  legitimately  used  as  a  ti'ade-mark  upon 
mustard,  except  by  the  plaintiff. 
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The  evidence  to  show  the  use  of  the  device  by  the  plain- 
tiffs as  a  trade-mark  upon  packages  of  mustard  prior  to  any 
other  manufactiure  of  the  article,  is  not  controverted  by  any 
other  satisfactory  evidence.  Its  use  by  othera  had  been 
casual  and  occasional,  and  as  an  ornament  rather  than  as  & 
distinguishing  mark  of  the  mustard  manufactured  and  sold, 
and  it  does  not  appear  to  have  been  used  as  a  ti*ade-mai*k  as 
that  tenn  is  understood.  Becently,  it  has  been  used  rather 
as  a  means  of  availing  the  parties  using  it  of  the  reputation 
of  the  plaintiffs'  ''  bull-head  mustard ''  than  for  any  other 
purpose,  as  may  be  inferred  from  the  evidence.  The  judge 
has  also  found  that  the  symbols  and  devices  printed  and  sold 
by  the  defendant  are  imitations  of  the  plaintiffi»'  trade-mai*k, 
calculated  to  deceive  the  public.  Slight  variations  in  the 
figure  of  the  head,  by  which  an  expert  might  detect  a 
resemblance  to  an  animal  of  a  different  descent  or  breed  in 
the  simulated  trade-mark  from  that  which  might  be  supposed 
to  have  been  in  the  eye  of  the  artist  in  designing  the  original, 
cannot  avail  the  defense.  There  is  a  general  resemblance  in 
all  the  bulls  heads  printed  and  made  exhibits  in  this  action. 
Any  difference  is  colorable,  and  would  not  prevent  the  ordi- 
nary purchaser  from  being  deceived.  The  fact  that  the  same 
device  is  used  upon  other  articles  of  merchandise,  does  not 
take  from  the  plaintiff  their  right  to  its  exclusive  use  on  this 
one  article  of  their  manufacture.  The  question  presented  by 
the  record  is  one  of  fact  and  not  of  law,  and  upon  the  facts 
found  upon  competent  evidence,  the  plaintifis  were  entitled 
to  their  judgment.  There  can  be  no  pretense  upon  the  evi- 
dence that  the  plaintiff  use  their  trade-mark  to  put  off  upon 
the  public  a  spurious  or  fraudulent  article.  The  mustard  of 
their  manufactui*e  is  composed  of  the  same  materials,  and  in 
like  proportions,  so  far  as  is  shown,  as  that  of  other  manu- 
facturers and  dealers,  and  has  acquired  a  high  reputaticm  in 
the  market,  of  which  others  are  willing  to  avail  themselves. 
Their  mustard  is  the  mustard  of  commerce,  the  composition 
of  which  is  well  understood,  and  the  different  grades  and 
mixtures  are  to  meet  the  different  wants  of  the  community 
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and  the  purposes,  whether  mediciDal  or  as  a  condiment,  for 
nrhich  it  is  used.  There  was  no  error  in  the  admission  or 
exclusion  of  evidence  upon  the  triaL 

The  judgment  must  be  affirmed* 

All  concur. 

Judgment  affirmed. 


William  P.  Buel  et  al.  v.  Francis  B.  Southwick  et  al., 
Jacob  Leonard,  Purchaser,  Appellant. 

The  will  of  B.  deviaed  certain  premiaea  to  each  of  hia  three  children,  C, 
J.  and  W.,  reapectivelyy  ''  and  hia,  her,  or  their  direct  lineal  deacend- 
anta,  ahould  he,  ahe,  or  they  have  any,  in  fee  aimple  abaolntely,"  **  sub- 
ject to  the  conditiona  and  contingendea *'  following,  i.  0.,  "in  the  event 
that  either  «  *  «  ghnu  ^^^  leaving  no  children  or  deeoendanta  of 
any  children,  then  and  in  auch  caae,"  the  deviae  to  the  one  ao  dying  to 
go  "to  the  children  of  the  survivors  or  survivor  *  »  *  equally, 
share  and  share  alike,  the  dii*ect  lineal  descendants,  if  any,  of  such 
of  my  said  three  children  *  *  *  aa  may  then  be  deceased  to  be 
entitled  to  the  same  ahare  which  the  child  or  children  ao  deceased 
would  have  been  entitled  to  if  living."  B.  died,  leaving  the  aaid  three 
children  him  surviving.  C.  thereafter  died,  without  having  had  a  child 
bom  to  him.  Hdd,  that  the  death  referred  to  was  not  a  death  during 
the  lifetime  of  the  testator ;  that  the  devise  to  C.  gave  to  him  a  cmitin- 
gent  estate  in  fee,  aubject  to  be,  and  which  waa  reduced  to  a  life  estate 
by  his  death  without  children,  or  the  descendants 'of  any  children,  and 
upon  his  death  the  fee  passed  to  the  children  of  J.  and  W.,  then  living. 
Alao,  that  the  devise  over,  waa  valid  as  a  contingent  limitation  upon  a 
fee  (1 R.  S.,  724,  {  24),  and  waa  not  repugnant  to  the  atatutory  provisioD 
prohibiting  the  suspension  of  the  power  of  alienation  for  more  than  two 
lives.     (1  R.  S.,  723,  $$  14, 15). 

Idvinffstan  v.  Llvin{^8tm  (52  N.  T.,  118)  and  Bmbury  y.  ShOdon  (68  id., 
227)  diatinguiahed. 

The  premises  deviaed  to  C.  were,  during  his  life,  sold  for  non-payment  of 
an  assessment,  and  were  bid  off  by  one  P.  C.  left  a  will,  by  which  he 
deviaed  aU  hia  real  estate  toN.,  whom  he  also  appointed  executor.  The 
certificate  of  sale  waa  asagtied  by  P.  to  N.  aa  trustee,  and  an  afloess 
ment  lease  was  executed  to  him  as  such  trustee.  Heldf  that  any  title  ao 
acquired  by  N.  enured  to  the  benefit  of  the  devisees  under  the  will 
of  B. 


70  e»i 

197    478 


70    581 
170  137(1 


(Aligned  September  18, 1877 ;  decided  October  2, 1877.) 
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Appeal  fpom  order  of  the  General  Term  of  the  Supreme 
Comii  in  the  third  judicial  department,  affirming  an  order 
of  Special  Term  requiring  Jacob  Leonard,  purchaser  at  a 
judicial  sale  herein,  to  take  a  deed  and  complete  hia 
purchase. 

This  was  an  action  of  partition.  The  premises  in  question 
are  situate  in  the  city  of  Albany,  and  were  formerly  the  prop- 
erty of  Jesse  Buel,  who  died  seized  thereof  in  October,  1839, 
leaving  a  last  will  and  testament,  in  and  by  which  he  devised 
said  premises  to  his  son,  Charlea  Buel,  **  subject  to  the  con* 
ditions  and  contingencies  hereinafter  mentioned."  After 
various  devises  to  the  other  children  of  the  testator,  the  will 
contained  this  clause: 

"  AU  the  said  several  gifts  and  devises  before  mentioned 
to  my  said  children,  Charles,  Julia  C,  and  William  P.,  are 
made  upon  the  express  condition  and  subject  to  the  condi- 
tion next  following,  that  is  to  say:  that  the  gift  or  devise  to 
each  is  made  and  given  to  each,  and  his,  her  or  their  direct 
lineal  descendants,  should  he,  she  or  they  have  any,  in  fee 
simple  absolutely;  but  in  the  event  that  either  the  said 
Charles,  Julia  C,  and  William  P.,  shall  die  leaving  no  chil- 
dren, or  descendants  of  any  children,  then  and  in  such  case, 
I  hereby  give,  devise  and  bequeath  the  said  several  gifts, 
devises  and  bequests,  which  belong  to  him,  her  or  them,  to 
the  children  of  the  survivors  or  survivor  of  them,  the  said 
Charles,  Julia  C,  and  William  P.,  equally  shai-e  and  share 
alike;  the  direct  lineal  descendents,  if  any,  of  such  of  my 
said  three  children,  Charles,  Julia  C,  and  WilUam  P.,  as 
may  then  be  deceased,  to  be  ent;jitled  to  the  same  share  which 
the  child  or  children  so  deceased  would  have  been  entitled 
to  if  living." 

The  three  children  so  named  survived  the  testator. 

Charles  Buel  died  in  May,  1854,  leaving  no  children  or 
descendants  of  any  children,  and  never  having  had  a  child 
bom  to  him.  His  sister,  Julia  C,  who  was  the  wife  of  Henry 
C.  Southwick,  had  three  children  living  at  the  time  of  the 
death  of  the  testator;  William  P.,  had  also  three  children 


1877»]  BnsL  et  al.  «.  Southwick  et  aL  583 


X 


statement  of  case^ 


then  living,  who  are  the  plaintiffs  herein.  The  three  children 
of  Julia  P.  are  defendants,  together  with  other  persons,  claim- 
ing interests  as  purchasers.  Two  children  were  bom  to  Julia 
P.  after  the  death  of  Charles  Buel.  Said  Charles  left  a  will, 
by  which  he  devised  to  John  Newland,  his  executor,  all  his 
real  and  personal  estate  in  trust  for  the  benefit  of  his  widow 
during  her  life,  or  as  long  as  she  should  remain  unmarried. 
Prior  to  the  death  of  said  Charles  Buel,  and  in  1851,  the 
premises  were  assessed  and  taxed  as  his  property.  They 
were  sold  for  the  non-payment  of  said  assessments  in  June, 
1863,  and  were  bid  off  by  Elizabeth  Pierce  for  the  term  of 
one  thousand  years.  She  assigned  the  certificate  of  sale  to 
»aid  Jolm  Newland,  as  trustee  under  the  will  of  said  Charles 
Buel,  and  the  premises  were  conveyed  to  him  as  trustee  by 
the  treasurer  of  Albany  county.  By  the  judgment  in  this 
action,  the  premises  were  directed  to  be  sold.  They  were 
sold  accordingly,  and  bid  off  by  Jacob  Leonard,  who  refused 
to  complete  the  purchase  because  of  defect  of  title. 

0.  M.  Hungerford^  for  the  appellant.  Charles  Buel  took 
a  fee  simple  under  the  will,  estates  tail  having  been  abol- 
ished. {Parhman  v.  Bowdoiuj  1  Sumn.,  363;  2  Jarm.  on 
Wills,  307  M.  P.;  Patterson  v.  Ellis,  11  Wend.,  259;  2  N. 
Y.,  357,  386;  2  Seld.,  419;  Mania  v.  Beyer,  13  N.  Y.,  281; 
Josser  V.  Wright,  2  Blight,  1;  Franklin  v.  Lay,  6  Mad.  Ch., 
258;  Leigh  v.  Norhury,  13  Ves.,  339;  Frank  v.  Stoven,  8 
East,  548;  Doe  v.  Applin,  4  T.  E.,  82;  Livingston  v.  Liv* 
ingston,  52  N.  Y.,  118;  Embury  v.  Sheldon,  68  id.,  227.) 
The  devise  was  void,  because  it  unduly  suspended  the  power 
of  alienation.  (1  B.  S.,  723,  §§  14, 15, 16;  Persons  v.  Snook^ 
40  Barb.,  152.) 

A.  J.  Cclvin,  for  the  respondents.  Newland  took,  as 
executor,  an  express  trust  imder  the  will  of  Charles  Buel, 
and  a  general  i-elease  and  conveyance  was  sufficient  to  con- 
vey the  tax  title  acquired  by  him.  (1  R.  S.,  728,  729,  §§ 
55,  60;   Ward  v.   Ward,  5  Paige,  597;   Craig  v.  Hofne,  2 
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Edw.,  654;  Oostar  v.  LoriUard,  14  Wend.,  265.)  The 
appellant  was  estopped  from  objecting  to  the  title  or  to  pay- 
ing the  balance  of  the  purchase-money.  (Coke's  Litt.,  352a; 
Bouv.  L.  Diet.  Estoppel;  3  Black.  Com.,  308.)  Charles 
Biiel  took  only  a  future  contingent  estate  under  his  father's 
will.  (1  R.  S.,  723,  §  22;  id  724,  §  22;  Hawkins  on  Wills, 
69,  71,  78;  Moffat  v.  Stronff,  10  J.  R,  12;  Anderson  v. 
Johnson,  16  id.,  382;  licUhbone  v.  Dyckman,  3  Paige,  30; 
Jforria  \.  Beyea,  13  N.  Y.,  280;  Stevens  v.  SneHzng,  5  East, 
87;  14  M.  &  W.,  698;  24  Pick.,  139;  18  Wend.,  205; 
Mesick  V.  JfeWj  3  Sel.,  365;  Van  Dyke  v.  Ermnmis,  34  N. 
Y.,  186.)  There  was  no  undue  suspension  of  the  power  of 
alienation  by  the  will.  {Aniory  v.  Lord.  9  N.  Y.  416,  418; 
ITorris  v.  Beyea,  13  id.,  280.) 

MiLLEB,  J.  The  testator  by  his  will  gave,  devised,  and 
bequeathed  to  his  son,  Charles,  the  premises  described  in  the 
complaint  in  this  action,  *'  subject  to  the  conditions  and  con- 
tingencies  hereinafter  mentioned." 

After  making  various  other  devises,  he  provided  that  all 
the  said  several  gifts  and  devises  before  mentioned  to  his 
children,,  who  were  named,  *'  are  made,  upon  the  express 
condition  and  subject  to  the  conditions  ♦  ♦  *  that  the 
gift  and  devise  to  each  is  made  and  given  to  each,  and  his, 
her,  or  their  direct  lineal  descendants,  should  he,  she,  or 
they  have  any,  in  fee  simple  absolutely;  but  in  the  event 
that  either  of  the  said  Charles,  Julia,  and  William  P.  shall 
die,  leaving  no  children  or  descendants  of  any  children,  then 
and  in  such  case  I  hereby  give,  devise,  and  bequeath  the 
said  several  gifts,  devises,  and  bequests  which  belong  to  him, 
her,  or  them,  to  the  children  of  the  survivors  or  survivor  of 
them,  the  said  Charles,  Julia  C,  and  William  P.  equally, 
share  and  share  alike;  the  direct  lineal  descendants,  if  any, 
of.  such  of  my  said  three  children,  Charles,  Julia  C,  and 
William  P.  as  may  then  be  deceased  to  be  entitled  to  the 
same  share,  which  the  child  or  children,  so  deceased,  would 
have  been  entitled  to  if  living." 
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We  concur  with  the  opmion  of  the  referee  that  these  pro- 
YisioDS,  which  must  be  construed  in  connection  with  each 
other,  were  intended  to  give  to  Charles  Buel  a  contingent 
estate  in  fee,  which  was  liable  to  be  reduced  to  a  life  ^tate 
in  case  of  his  decease  without  children,  or  any  descendants 
of  children;  and  as  Charles  Buel  died  without  any  children, 
the  estate  devised  to  him  terminated  upon  his  death,  and  the 
title  to  the  same  passed  to  the  children  of  Julia  C.  and  Wil- 
liam P.  Buel,  who  are  parties  ^n  this  action. 

By  1  R.  S.  (722,  §  3),  all  estates  tail  are  abolished,  and 
every  estate  which  would  be  adjudged  a  fee  tail,  according 
to  the  law  of  this  State  as  it  existed  in  1782,  shall  thereafter 
be  adjudged  a  fee  simple,  and  if  no  valid  remainder  be 
limited  therein,  shall  be  deemed  a  fee  simple  absolute.  By 
the  next  section  (4),  where  a  remainder  is  limited  upon  an 
estate  which  would  be  adjudged  a  fee  tail,  such  remainder 
is  valid  as  a  contingent  limitation  upon  a  fee,  and  vests  on 
the  death  of  the  first  taker  without  issue. 

Under  these  provisions  the  devise  in  question  contained  a 
contingent  limitation,  and  hence  it  was  not  an  estate  tail,  and 
did  not  become  a  fee  prior  to  the  death  of  Charles  Buel. 
The  statute  abolishing  entails  was  intended,  as  is  apparent, 
to  except  expressly  from  the  effect  of  the  law  all  estates 
where  a  valid  remainder  was  limited,  and  as  the  devise  in 
question  to  Charles  Buel  was  made  to  depend  upon  certain 
conditions  and  contingencies  which  were  named,  it  comes 
dii^ectly  within  the  exception  referred  to.  These  conditions 
being  connected  with,  and  a  part  of  the  original  devise  to 
Charles  Buel,  and  a  qualification  and  restriction  of  its  terms 
and  effect,  cannot,  I  think,  be  said  to  be  antagonistic  to  or 
inconsistent  with  it. 

The  authorities  to  which  we  have  been  referred  from  this 
state  do  not  sustain  the  doctrine  that  where  there  is  a  limita- 
tion, as  in  this  case,  an  iestate  in  fee  becomes  vested  in  the 
first  devisee,  and  the  terms  of  the  devise  made  in  each  of 
them  are  entirely  different  from  the  one  now  considered,  and 
by  no  means  analagous.  The  last  remark  will  also  apply  to 
SicKBLs— Vol.  XXV.        74 
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the  English  cases  which  are  cited,  and  in  considering  them 
it  should  be  borne  in  mind  that  there  is  no  statute  in  England 
abolishing  estates  tail,  and  making  limitations  as  to  contin* 
gent  estates,  as  there  is  here.  Considering  the  language  of 
the  first  clause  in  the  will,  which  has  been  cited,  which 
expressly  qualifies  the  estate  devised  and  makes  it  subject  to 
terms  afterwards  specified,  and  without  laying  down  any 
general  rule  as  to  other  cases,  it  is  sufficient  to  say  that  the 
devise  oyer  was  valid  as  a  contingent  limitation  upon  the 
determination  of  the  first  estate.     (1  B.  S.,  724,  §  24.) 

There  is  no  ground  for  claiming  that  the  will  must  be  con- 
strued to  mean  that,  if  either  of  the  children  die  within  the 
lifetime  of  the  testator  without  children,  then  the  children 
of  the  survivors  were  to  take,  and  as  they  all  survived,  they 
took  in  fee  simple.  The  authorities  cited  to  sustain  this 
position  are  not  in  point  {Livingston  v.  LivingsUm^  52  N» 
Y.,  118;  Embury  v.  Sheldon,  68  id.,  227.)  The  power  of 
alienation  was  not  suspended  by  the  devise,  for  a  period  of 
more  than  two  lives,  within  the  provisions  of  the  Bevised 
Statute.     (1  E.  S.,  723,  §^  14,  15.) 

Upon  the  death  of  Jesse  Buel,  and  by  virtue  of  his  will, 
Charles  became  entitled  to  the  estate,  and  when  Charles  died 
without  child  or  descendant,  and  without  having  been  the 
father  of  any  child,  the  fee  passed  to  the  children  of  William 
P.  and  Julia  C.  Buel.  If  there  had  been  no  such  children^ 
and  no  descendants  of  the  last-named  persons,  then  the 
devise  would  have  passed  to  the  heirs-at-law  of  the  testator. 
There  was,  therefore,  no  suspension  of  the  power  of  aliena- 
tion beyond  the  term  of  one  life  —  that  of  Charles  BueL 
{Amon/  V.  Lord,  9  N.  Y.,  416,  418.)  Upon  Charles'  death 
without  issue,  the  estate  passed  to  the  children  of  his  brother 
and  sister ;  and  if  they  had  none,  then  to  them  as  heirs-at-law 
of  the  testator  and  such  other  heirs  as  he  left  who  then  sur- 
vived. It  became  vested  in  them,  and  was  not  open  to  let 
in  after-bom  children. 

There  is  no  force  in  the  objection  urged  as  to  the  convey- 
ance made  to  Newland  by  the  treasurer  of  Albany  county 
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for  the  unpaid  taxes ;  Newland,  being  a  trustee,  could  not 
acquire  any  title  on  his  own  behalf  adverse  to  that  of  the 
real  parties  in  interest,  and  what  he  did  get  must  enure  to 
the  benefit  of  the  devisees  under  the  will. 

There  is  no  defect  of  title  in  this  respect,  nor  is  any  other 
point  made  which  requires  discussion.  As  a  good  title  could 
be  given  to  the  purchaser,  he  is  bound  to  take  a  deed,  and 
the  order  of  the  Special  Term  directing  Jacob  Leonard  to 
complete  the  purchase  should  be  affirmed. 

As  the  questims  presented  are  not  fi:ee  from  difficulty, 
neither  party  should  have  costs  on  this  appeal. 

All  concur,  except  Foloeb,  J.,  absent 

Order  affirmed. 


John  M.  Peck,  Respondent,  v.  The  New  York  Central 
&  Hudson  River  Railroad  Compant,  Appellant 

(a  regulation  by  a  ndlroad  corporation  setting  apart,  in  the  first  instancoy 
one  car  of  a  train  for  females  traveling  alone,  or  with  male  relatives  or 
friends,  is  a  proper  and  reasonable  one ;  and  the  corporation  has  the 
right  to  enforce  snch  a  regulation^  even  to  the  extent  of  forcibly  remov- 

.  ing  from  the  car  so  set  apart  a  male  who  enters  it  having  no  female 
under  his  care.) 

For  an  excess  or  force,  however,  upon  the  part  of  its  employes,  beyond 
what  is  needful  to  effect  the  result,  the  corporation  is  liaUe. 

Where,  therefore,  a  railroad  corporation  had  made  such  a  regulation, 
hung  out  placards  giving  notice  thereof,  and  placed  a  brakeman  at  the 
door  of  a  car  so  set  apart,  with  oral  authority  to  direct  to  another  car 
any  nude  attempting  to  enter  unaccompanied  by  a  female ;  hddf  that  it 
was  within  the  scope  of  his  employment  to  enforce  obedience  to  the 
rule ;  and  where,  in  forcibly  removiog.  plaintiff,  who  disobeyed  the 
brakeman's  directions  and  entered  the  car,  the  latter  used  excessive 
and  unnecessary  force,  vrithout  malice  toward  the  person  removed,  and 
with  no  purpose  of  his  own,  that  the  corporation  was  liable. 

It  is  a  matter  for  the  discretion  of  the  General  Term  whether  or  not  to 
set  aside  a  verdict  as  excessive.  The  exercise  of  this  discretion  is  not 
reviewable  here. 

(Argued  September  19, 1877 ;  decided  October  2,  1877.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department  in  fiEivor  of 
plaintiff,  entered  upon  an  order  affirming  an  order  denying 
a  motion  for  a  new  trial  and  directing  judgment  upon  a 
rerdict.     (Reported  below,  8  Hun,  286.) 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  plaintiff  in  conse- 
quence of  having  been  forcibly  ejected  from  one  of  defend* 
ant's  cai*s. 

Plaintiff  purchased  a  ticket  for  a  passage  on  defendant's 
road  from  New  York  to  Albany.  Defendant  had  made  a 
regulation  that  one  car  should  be  set  apart  for  ladies  and 
for  ladies  with  gentlemen,  and  should  be  retained  for  that 
purpose  as  long  as  people  could  get  seats  in  the  other  cars. 
A  placard  was  put  upon  the  car  in  the  train  which  plaintiff 
desired  to  take,  stating  that  it  was  so  reserved,  and  a  brake- 
man  was  stationed  at  the  door,  with  oral  instructions  to  give 
notice  to  any  gentleman  unaccompanied  by  a  lady,  and  to 
direct  him  to  another  car.  Plaintiff  attempted  to  enter  the  car, 
when  he  was  informed  by  the  brakeman  that  it  was  reserved, 
and  requested  to  take  another  car.  Plaintiff,  notwithstand- 
ing this,  entered  the  car,  from  which  he  was  forcibly  ejected 
by  the  brakeman. 

The  court  was  requested  by  defendant's  counsel,  among 
other  things,  to  charge  that  there  was  nothing  in  the  instruc- 
tions to  the  brakeman  from  which  the  jury  could  find  that 
his  act  in  removing  plaintiff  from  the  car  was  within  the 
scope  of  his  authority. 

Also  (fifth  request),  that  if  defendant's  regulations  and 
instructions  authorized  or  implied  only  a  request  to  take 
another  car,  then  defendant  was  not  liable. 

The  court  refused  so  to  charge,  and  said  counsel  duly 
excepted. 

The  court  charged,  among  other  things,  as  follows:  '*  If 
the  brakeman  was  placed  there  for  the  purpose  of  preventing 
persons  from  going  into  the  ladies'  car,  even  though  he  had 
no  express  authority  to  eject  him,  yet  if,  in  the  prosecution 
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of  these  orders,  he  should  eject,  it  would  be  the  act  of  the 
master,  and  for  which  the  master  would  be  responsible, 
imleas  it  was  the  mere  willful,  malicious  act  of  the  servant 
toward  the  individual,  and  not  done  for  the  purpose  of 
carrying  out  the  instruction  of  the  master.''  To  which 
defendant's  counsel  duly  excepted. 

Exceptions  were  ordered  to  be  heard  at  first  instance,  at 
General  Term. 

Samuel  Hand,  for  the  appellant.  The  act  of  the  brake- 
man  in  removing  plaintiff  was  not  within  the  scope  of  his 
employment  or  authority,  and  defendant  is  not  liable  for  its 
consequences.  {Isaacs  v.  Third  Ave.  R.  Ji.  Co.,  47  N.  Y., 
122,  125;  Higgins  v.  Watervliet  Turnpike  Co.,  46  id.,  23; 
Oosgrove  v.  Ogden,  49  id.,  255;  39  id.,  389;  Fraser  v.  Free- 
man,  43  id,  566;  Poilhn  v.  8.  W.  R.  Co.  [L.  E],  2  Q..  B., 
634;  Edvxxrds  y^  L.  d  N.  W.  R.  Co.  [L.  E.],  5  C-  P., 
445;  Lyons  v.  Martin,  18  Ad.  k  El.,  512;  64  N.  Y.,  135.) 

Amasa  J.  Parker,  for  the  respondent.  Defendant  was 
liable  for  the  act  of  its  brakeman  in  removing  plaintiff 
from  its  car.  {Higgins  v.  Watervliet  Turnpike  Co.,  46  N. 
Y.,  23;  Jojckson  v.  Second  Ave.  Co.,  47  id.,  274;  Hibbardy. 
JSr.  T.  &  E.  R.  R.  Co.,  15  id.,  467;  Isams  v.  Third  Ave. 
R.  R.  Co.,  47  id.,  125,  126;  Cosgraoe  v.  Ogden,  49  id.,  255; 
Baily  v.  Man.  Co.  [L.  R],  7  C.  P.,  415;  8  id.,  148; 
Rounds  V.  D.  (6  L.  R.  R.  Co.,  2  Weekly  Dig.,  260;  64  N. 
Y.,  129.) 

FoLOER,  J.  It  was  a  reasonable  regulation  for  the  defend- 
ant to  make,  that  one  car  should  be  set  apart,  in  the  first 
instance,  for  females  traveling  alone,  or  with  male  relatives 
or  friends.  It  tended  to  their  comfort  and  security,  and  to 
the  preservation  of  good  order,  which  it  is  a  duty  of  a 
carrier  of  passengers  to  be  vigilant  in  seeking.  {PtUnam  v. 
Broadway  &  Seventh  Ave.  R.  R.  Co.,  55  N.  Y.,  108,  and 
cases  cited  there.)    As  they  had  the  right  to  make  the  regu- 
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lation,  80  they  had  the  right  to  enforce  it,  even  to  the  extent 
of  removing  from  that  car  a  male  person  who  entered  it  with 
no  female  under  his  care.  In  making  removal  of  him,  they 
could  lawfully  use  so  much  force  as  was  needful  to  effect  the 
result  sought  for.  Such  removal  they  needs  must  make,  and 
such  force  they  needs  must  exert,  by  some  agent  or  servant; 
and  he  would  be  justified  in  the  use  of  the  same  degree  of 
force.  For  an  excess  of  force  beyond  that  degree,  he  would 
be  liable.  If  it  was  put  forth  within  the  scope  of  his  imme- 
diate employment,  and  with  no  purpose  of  his  own,  the 
defendant  would  also  be  liable. 

In  the  case  in  hand,  the  jury  have  found  that  there  was  an 
excess  of  force  made  use  of  by  an  agent  or  servant  of  the 
defendant,  without  any  purpose  of  his  own;  and  the  question 
is  now.  whether  it  was  in  the  course  of  his  employment 

It  is  idle  to  debate  whether  the  defendant,  having  made 
the  rule,  made  it  for  nothing,  and  did  not  intend  to  carry  it 
out,  and  to  some  extent  preserve  the  car  set  apart  for 
females  from  the  intnision,  in  the  first  instance,  of  males 
traveling  alone.  To  insure  the  observance  of  the  rule,  they 
hung  out  placards  giving  notice  of  it.  Moi*e  effectually  to 
insure  it,  they  placed  their  servant  at  the  door  of  the  coach. 
It  then  became  his  immediate  employment  in  their  service  to 
to  keep  that  coach  free  from  males  going  without  females  in 
their  company.  It  is  true,  that  the  oral  conmiission  of 
authority  to  him  was  to  direct  such  male  persons  to  another 
oar.  But  the  object  of  his  giving  the  direction,  and  of  the 
placing  him  there  to  give  it,  was  that  one  car  should  be  kept 
clear  of  such  persons.  Thus  it  became  his  duty  to  the 
defendant  to  iise  his  best  efforts  to  that  end,  up  to  the  limit 
of  that  oral  commission;  hence,  it  was  his  employment  in 
the  service  and  business  of  the  defendant  to  effect  the  object 
for  which  he  was  especially  detailed.  That  he  went  beyond 
the  limit  of  his  instructions,  if  the  overstep  was  made  with 
an  honest  purpose  of  doing  the  duty  put  upon  him,  without 
willfulness,  or  malice,  or  purpose  of  his  own,  did  not  take 
him  beycHid  the  scope  of  his  employment  for  the  defendant, 
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or  out  of  the  sphere  of  its  business.  {Higgina  v.  Water* 
vliet  Thimpike  Co.^  46  N.  Y.,  23;  Cosgrovey.  Ogden,  49  id., 
255;  Rounds  v.  D.,  L.  <&  Western  It.  JR,  Co,,  64  id.,  129.) 
It  is  testified  that  if  persons  not  entitled  to  enter  the 
reserved  car  insisted  upon  going  in,  the  defendant  had 
nothing  more  to  do  with  it;  and  from  this  it  is  urged,  that 
the  brakeman  placed  there  to  direct,  had  nothing  more  to 
do  with  it.  But  it  is  absurd  to  say,  and  impossible  to 
believe,  that  the  defendant  adopted  this  regulation,  set  apart 
the  cai',  posted  upon  it  placards  notifying  of  its  action, 
and  placed  an  agent  further  to  notify  of  it,  without  a  purpose 
to  attempt,  to  a  greater  or  less  extent,  that  their  regulation 
should  be  observed.  They  may  not  have  meant  that  the  non- 
privileged  passengers  should  be  the  subject  of  physical  com- 
pulsion. They  did  mean  that  they  should  be  the  subject  of 
moral  compulsion,  and  that  they  should  be  forbidden  entrance 
to  the  car  set  apart.  Thus  they  undertook  the  business  of 
keeping  it  fi*ee  from  such  intrusion.  And  the  same  witness, 
whose  testimony  has  just  been  refeiTcd  to,  shows  that  the 
placards  alone  did  not  work  the  desired  result.  He  said  it 
was  necessary  for  the  living  agent  of  the  defendant  also  to 
be  there,  because  there  were  persons  who  would  go  in,  not- 
withstanding the  admonition  or  direction  of  the  placards. 
Then  the  bmkeman  was  there  on  that  business.  It  was  his 
employment  at  that  moment  for  the  defendant,  to  see  to  it 
that  the  regulation  made  by  it  was  observed  by  all  whom 
it  concerned.  Though  he  was  not  instructed  to  carry  it  out 
by  physical  means,  when  he  used  those  means  he  was  acting, 
in  his  conception,  in  the  purpose  for  which  he  was  stationed 
there;  he  was  acting  in  the  scope  of  his  employment,  and 
though  he  may  have  exceeded  not  only  his  instructions,  but 
the  rights  of  the  defendant  to  use  force,  if  he  did  so  only  in 
excess  of  zeal,  or  impetuosity  of  natural  temper,  and  with- 
out malice  towards  the  person  removed,  and  with  no  purpose 
of  his  own,  he  was  still  the  agent  of  the  defendant,  and  it 
is  liable  for  his  act.  (Jackson  v.  Second  Av.  11,  M.  Oo.<i  47 
N.  Y.,  274;  Rounds  v.  i>.  L.  dc  G.  W.  R.  W.  Co.,  supra.) 


692  Pbck  «.  N.  Y.  C.  &  H«  R.  R.  R.  Go.  [BepL, 

Ofunion  of  the  Court,  per  Folobb,  J. 


The  court  submitted  to  the  jury  the  question,  whether  the 
agent  of  the  defendant  vras  acting  within  the  scope  of  his 
employment  It  is  claimed  that  the  facts  were  undisputed, 
and  that  it  was  a  question  of  law  for  the  court  If  this  be 
granted,  we  must  assume  that  the  court  would  have  decided 
it  in  accordance  with  law ;  and,  as  from  the  foregoing  remarks, 
it  is  seen  what  the  answer  of  the  law  is  to  the  question,  and 
as  the  jury  found  the  same,  it  is  not  perceived  how  the 
defendant  was  harmed. 

The  court  did  not  err  in  its  refusal  of  the  requests  to 
eharge. 

The  discussion  we  have  indulged  in  shows  that  the  instruc- 
tions given  to  the  brakeman  set  him  upon  the  duty  of  keep> 
ing  the  reserved  car  free  from  the  intrusion  of  unlicensed 
persons,  and  that  his  act  of  forcibly  removing  the  plaintiff 
was  in  his  over-zealous  performance  of  that  duty.  It  was 
right  to  decline  to  say  to  the  jury  that  no  inference  could  be 
made  from  the  instructions,  that  the  bnikeman  was  within 
the  scope  of  his  employment  in  the  doing  the  act  of  removaL 

The  fifth  request  to  charge  is  covered  by  what  we  have 
already  said. 

If  the  court  made  errors  in  the  use  of  a  phrase  to  the  jury, 
when  speaking  to  them  of  the  measure  of  damages,  or  in  the 
admission  of  testimony  of  plaintiff's  declarations,  they  were 
corrected  by  a  change  in  the  phrase  and  by  striking  out  the 
testimony,  and  withdrawing  it  from  the  consideration  of  the 
jury  some  time  before  the  close  of  the  case. 

Whether  the  verdict  should  have  been  set  aside  as  exces- 
sive, was  for  the  discretion  of  the  Greneral  Term.  It  did  not 
deny  that  it  had  power.  It  declined  to  exercise  it  for  rea- 
sons sufBicient  to  it     We  may  may  not  interfere. 

This  leads  to  an  affirmance  of  the  judgment 

All  concur,  except  Allbn,  J.,  not  sitting. 

Judgment  affirmed. 


k. 


MEMORANDA 

or 

CAUSES  DECIDED  DURING  THE  PERIOD  EMBRACED  IN  THK 
VOLUME  WHICH  ARE  NOT  REPORTED  IN  FULL. 


Edwin  B.  Brink  et  al.,   Respondents  v.  The  Hakoybs: 
Fire  Insurance  Cohpant,  Appellant. 

(Argued  March  23, 1877 ;  decided  Jane  5, 1877. 

This  was  an  action  upon  a  policy  of  fire  insurance  upon  a 
stock  of  goods,  in  Lexington,  North  Carolina. 

By  the  policy  it  was  required  that  the  assured  should 
** forthwith"  give  notice  to  the  general  agent  of  the  com- 
pany in  the  city  of  New  York  of  any  loss,  and  "  as  sooa 
after  as  possible,"  furnish  proofs  of  loss. 

A  fire  occurred  November  23,  1865.  Plaintiffs  notified 
defendant's  agent,  through  whom  they  had  received  the 
policy,  on  the  twenty-fifth,  and  he  at  once  notified  defendant^, 
who  acted  upon  it  by  sending  an  agent  to  Lexington.  Held^ 
that  this  was  a  substantial  compliance  with  the  require-^ 
ment  of  the  policy,  as  to  notice. 

Two  or  three  weeks  after  the  fire,  Brown,  the  agent,  sent 
by  defendant  from  New  York,  came  to  Lexington,  examined 
witnesses,  books  and  papers  in  reference  to  the  fire,  and  after 
he  had  finished  his  investigation,  declared  to  plaintiff  that 
there  was  fraud  in  the  case,  and  expressed  a  suspicion  tiiat 
they  had  set  fire  to  the  store. 

On  the  6th  of  February,  1866,  one  of  the  plaintiffs  saw^ 
defendant's  general  agent  at  Washington,  and  informed  him 
of  the  loss  and  the  circumstances.  The  agent  also  expressed 
the  same  suspicion;  also,  that  the  loss  was  overestimated. 

Subsequently,  on  February  16th,  proofs  of  loss  were  fur- 
nished defendant  at  its  New  York  office,  and  paj'ment 
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demanded  and  refused,  fraud  being  alleged  as  the  ground  of 
the  refusal  No  proofe  of  loss  wei*e  produced,  and  nothing 
was  said  about  them  in  the  prior  interviews  with  defendant's 
agents.  Most  of  plaintiffs'  books  and  bills  of  pmx;ha6e8 
were  destroyed  by  the  fire,  and  they  were  obliged  to  pro- 
cure duplicate  bills  to  make  up  their  proois  of  loss.  The 
proofs,  however,  were  completed  and  verified  as  early  as 
January  8,  1866.  No  I'eason  was  disclosed  by  the  evidence 
for  the  delay. 

Upon  plaintiflS'  request,  the  court  charged  that,  if  the 
jury  fomid  that  defendant  at  any  time  objected  to  the  pay- 
ment of  the  loss,  on  the  ground  of  fraud,  it  vrvis  not  essential 
for  the  plaintiffs  to  serve  proofs  of  loss;  that  if  defendant 
said  that  it  would  not  pay  the  claim  at  all,  that  would,  in 
law,  be  a  waiver  of  the  proofs  of  loss;  that  if  defendant  said 
it  would  not  pay  the  claim  because  it  was  satisfied  that  a 
fraud  had  been  perpetrated,  that  would  be  a  waiver  of  the 
defense  as  to  preliminaiy  proois  of  loss. 

The  charge  in  these  respects  was  excepted  to.  Seld 
(Church,  Ch.  J.,  and  Miller,  J.,  dissenting),  that  the 
charge  was  erroneous;  that  if  proofs  were  not  served  in 
time,  and  the  insurer  had  done  nothing  to  induce  the  omis- 
sion and  so  the  assured  had  lost  all  rights  mider  the  policy, 
the  fact  that  thereafter  defendant  refused  to  pay,  without 
assigning  any  reason,  or  only  assigning  one  of  many,  did  not 
amount  to  a  waiver,  and  did  not  estop  it  from  insisting  upon 
any  other  defenses.  It  was  not  bound  to  specify  all  of  its 
defenses,  on  peril  of  losing  those  not  si>ecified.  {Diehl  v. 
Adams  Co.  MuL  Ins.  Co.,  58  Penn.,  452;  TVasky.  Ins.  Go,^ 
29  id.,  198;  Pat7^ck  v.  Ins.  Co.,  43  N.  H.,  621;  Beatt/  v, 
Ins.  Co.,  66  Penn.,  9;  Bennett  v.  Lycominjg  Co.  M.  Ins.  Co.% 
67  N.  Y.,  274;  Underwood  v.  Farmer^  Joinl  Sto(Jc  In9k 
Co.,  57  id.,  600.) 

Samuel  Hand,  for  appellant. 

Charles  H.  Hatch,  for  respondents. 

Earl,  J.,  reads  for  reversal  and  new  triaL 
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Allen,  Folgeb  and  Rapallo,  JJ.,  concur  in  result  for 
error  in  the  charge;  Church,  Ch.  J.,  and  Millek,  J.,  dis- 
sent; Andrews,  J.,  absent. 

Judgment  reversed. 


Alexander  J.  Howell,  Respondent,  v.  Henry  K.  VaIi 
SicsxEN  et  al.,  Executors,  etc.,  Appellants. 

(Ai^oed  ICay  24»  1877 ;  decided  Jane  6»  1S77.) 

Reported  below,  6  Hun,  115. 

George  W.  Van  Sicklen^  for  appellantB* 

E,  I.  Spink,  for  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur,  Rapallo,  J.,  absent. 
Judgment  affirmed. 


Alexander  JT.  Howell,  Respondent,  v.  Henrt  K.  Tan 
SiCKLEN  et  al.,  Executors,  etc..  Appellants. 

(Arsraed  May  24, 1877;  decided  June  5, 1877.) 

Reported  below,  8  Hun,  524. 

Agree  to  affirm.     No  opinion. 
All  concur,  Rapallo,  J.,  absent. 
Order  affirmed. 


Alexander  J.  Howell,  Respondent,  v.  Henrt  EL  YaH 
SiCKLEN,  Executor,  etc..  Appellant. 

(Argued  May  24»  1877 ;  decided  June  6, 1877.) 

Agree  to  dismiss  appeal.     No  opinion. 
All  concur,  Rapallo,  J.,  absent. 
Appeal  dismissed. 
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J.  B.  WiLUAM  Wilson,  Bespondent,  v.  Augusta  L.  Kkapp 

et  al.,  Executora,  etc.,  Appellants. 

(Arsr^ied  May  25, 1877;  decided  June  5, 1877.) 

This  was  an  action  to  recover  damages  for  injuries  to  the 
barque  **  Trait  d'Union/'  of  which  the  plaintiff  claimed  to  be 
owner,  caused  by  a  collision  with  a  ferry-boat  owned  by 
defendants'  testator.  Defendants  alleged  that  plaintiff  was 
not  the  owner,  or  entitled  to  maintain  the  action.  Pl^tiff, 
being  the  owner,  executed  the  following  instrument: 

"  Port  au  Prince,  August  4,  1870. 

**  By  these  presents  I  hereby  acknowledge  owing  to  Wil- 
liam H.  Ballou  the  sum  of  three  thousand  poimds  sterling 
(X3,000  st'g),  and  in  guarantee  of  said  sum,  and  all  interest 
that  may  accrue  thereon,  I  hereby  give  to  said  William  H. 
Ballou  this  guarantee  mortgage  on  the  British  barque,  *'  Trait 
d'Union,''  her  apparel,  ballast,  chains,  and  all  goods,  furni- 
ture, and  appmlenances  appertaining  to  said  vessel,  all  being 
my  property  as  per  register. 

^*  In  virtue  whereof,  I  hereby  set  my  hand  and  seal,  this 
day  above  mentioned. 

"  J.  B.  WM.  WILSON,     [l.  s.]  " 

After  the  execution  of  the  instrument,  Ballou  and  those 
succeeding  him  in  interest  had  possession  of  the  barque, 
receiving  its  earnings.  Plaintiff  testified  that  he  was  the 
owner,  and  his  name  was  on  the  register  as  sole  owner.  The 
•  referee  found  that  he  was  the  owner.  Held^  no  error;  that 
the  instrument  was  not  a  chattel  mortgage  as  recognized 
under  the  laws  of  this  State,  but  was  simply  a  pledge,  the 
rents  and  profits  going  towards  the  discharge  of  the  debt,  in 
which  case  possession  by  the  pledgee  and  the  receipt  and 
retention  of  the  earnings  was  consistent  with  the  legal  title 
of  the  owner,  and  his  right  to  regain  possession  upon  satis- 
faction of  the  debt  (Coote  on  Mortgages,  p.  449;  Law  Lib. 
[N.  S.],  p.  42),  and  that  it  vested  no  title  in  the  barque  in 
Ballou;  that,  therefore,  the  damage  was  to  plaintiff,  and  he 
\  was  entitled  to  maintain  the  action. 
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The  bookkeeper  of  the  shlp-wrights,  who  made  the. 
repairs,  testified  as  to  the  account  for  materials  furnished  and 
labor  applied  to  this  vessel  that  there  was  a  foreman  carpen* 
ter  and  foreman  caulker,  whose  duty  and  practice  was  to 
superintend  the  men  and  provide  the  materials,  and  to  report 
each  night  to  the  bookkeeper;  the  foreman  of  the  yard  also 
reported  the  material  sent  out.  From  these  reports,  the 
bookkeeper  made  entries.  The  foremen  testified  that  the 
reports  which  they  made  wiere  correct.  The  book  in  which 
the  entries  were  made  was  produced  and  ofiered  in  evidence; 
it  was  objected  to  as  hearsay,  and  objection  overruled  and 
exception  taken.  Held,  no  error;  that  an  origuial  memoran*  • 
dum  was  not  always  required,  but  that  a  copy  was  properly 
admissible.  {McCormick  v.  Penn.  0,  M,  H,  Co.,  49  N.  Y., 
303,  and  cases  cited.) 

Various  objections  as  to  the  amount  of  damages  were 
disposed  of  upon  the  fSacts.  Damages  were  allowed  for  the 
time  the  vessel  was  imdergoing  repairs.  Held,  no  error; 
that,  although  the  owner  was  not  in  actual  use  of  the  vessel, 
and  although  the  arrangement  under  which  others  had  posses- 
sion was  not  fully  explained,  it  was  to  be  inferred  that  the 
pledgees  were  in  some  way  liable  to  account  to  plaintiff  for 
the  earmngs,  so  that  he  was  damnified  when,  through  the  act 
of  defendants'  testator,  the  barque  was  incapacitated  for  a 
time  from  earning  anything. 

Also,  held,  that  although  the  expenses  for  the  repairs  were 
not  paid  by  plaintiff,  but  by  the  pledgees,  yet,  as  such  expense 
is  a  charge  upon  the  vessel  which  could  be  debited  to  plain- 
tiff and  deducted  from  the  receipts  for  her  earnings,  plaintiff 
was  entitled  to  recover  therefor. 

£1.  Wetmore,  for  appellants. 

TF*.  W.  Goodiich,  for  respondent. 

FoiiOEB,  J.,  reads  for  affirmance. 

All  concur,  except  Eabl,  J.,  not  voting;  Bafaixo,  J., 
absent. 

Judgment  affirmed. 
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X^HABLES  Thompson,  Bespondent,  t;.  The  Staten  Isuutd 

Bailroad  Company,  Appellant. 

(Submitted  May  25, 1877 ;  decided  June  6, 1877.) 

This  case  was  submitted  and  decided  with  Lambert  v.  2%e 
8. 1,  R.  R.  Co.  {mite,  p.  104). 


ii8_6i8|  .Dexteb  Moodt,  Itespondent,  v.  Adon  Smith,  Jb.,  et  aL, 

f^^cecutors,  etc.,  Appellants. 

An  a^nt  acting  under  parol  authority  may  bind  bis  principal  by  a  oontrael 
for  the  sale  of  landa  executed  by  him  in  the  name  of  his  principal. 

"Where,  subsequent  to  the  execution  of  a  contract  for  the  sale  of  lands,  the 
yendor  agrees  by  pand  that  the  purchase-price  may  be  paid  by  the 
yendee  in  work  and  labor,  and  where,  after  the  performance  of  the  woik 
and  labor,  the  vendor  refuses  or  is  unable  to  perform,  an  action  may  be 
maintained  against  him  to  recover  the  value  of  the  work  and  labor.  In 
such  case,  the  statute  of  frauds  has  no  application. 

Where  a  principal  has  expressly  authorized  his  agent  to  act  or  ccmtract 
in  his  business  to  the  benefit  of  the  agent,  the  principal  is  bound ;  in  such 
case,  the  rule,  that  he  who  undertakes  to  act  for  another  shall  not  act 
for  his  own  benefit,  and  to  the  detriment  of  his  principal,  has  no  applica- 
tion. 

(Argued  May  29, 1877 ;  dedded  June  5, 1877.) 

This  action  was  brought  to  recover  for  work,  labor,  and 
services  alleged  to  have  been  done  and  performed  by  plain- 
tiff for  def(Midants'  testator. 

Said  testator,  being  the  owner  of  cei*tain  premises,  author- 
ized by  parol  one  O.  W.  S.  Smith  to  sell  the  same,  and  to 
i*eceive  payment  as  he  pleased ;  the  latter  executed,  in  tiio 
name  of  his  principal,  a  written  agreement  to  sell  said  prem- 
ises to  plaintiff,  the  amolmt  of  the  pui^chase-money  to  be 
paid  in  caq)enter  work.  Plaintiff  had  been  doing  certain 
work  for  Smith,  which  the  latter  agi*eed  to  apply  towai'd 
the  purchase.  Smith  subsequently  entered  into  an  agi^ee- 
ment  with  plaintiff  to  the  effect  that  the  latter  should  do 
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work  neoeesary  to  fiuish  certain  buildings  being  erected 
by  S^iith  on  his  own  landd,  and  that  a  sufficient  portion 
of  the  contract  price  should  be  applied  in  payment  of 
the  pui'chase-price  of  said  promises.  While  the  work  was 
in  progi-ess,  defendants'  testator  executed  and  delivered 
to  Smith  a  deed  to  plauitiff  of  the  premises  to  be  delivered 
when  plaintiff  was  entitled  to  it.  Smith,  after  the 
work  was  done,  refused  to  deliver  the  deed,  alleging  that 
certain  window  casings  were  not  sand-papered;  plaintiff 
thereupon  sand-papei^  the  casings.  The  contract  for  the 
work  required  that  it  should  be  done  to  the  entire  satisfac- 
tion of  the  architect,  Hall,  who  was  to  determine  any  ques- 
tions between  the  parties.  The  work  was  done,  as  the 
referee  found,  according  to  the  plans  and  specifications  of 
Hall.  Hall  testified  that  he  had  not  been  called  upon  to 
determine  any  question  between  the  parties.  It  appeared 
that  the  work  was  done  under  his  constant  supervision,  and 
that  he  did  not  object  to  the  manner  of  it  or  to  the  quality 
of  the  materials.  There  was  some  evidence  that  it  would 
cost  from  sixty  dollars  to  ninety  dollars  to  finish  the  work 
according  to  the  contract.  There  was,  however,  no  finding 
or  request  to  find  that  the  character  of  the  work  fell  shoit 
of  the  requirements  of  the  contract.  The  work  was  not 
completed  at  the  time  named  in  the  contract.  Smith,  when 
called  upon  to  deliver  the  deed,  did  not  raise  this  objection ; 
there  was  also  testimony  tending  to  show  that  plaintiff  was 
delayed  by  acts  and  omissions  of  Smith,  and  plaintiff  was 
permitted  to  go  on  after  the  expiration  of  the  time.  Defend- 
ants' testator  refused  to  convey  to  plaintiff,  and  subsequently 
conveyed  to  Smitli  who  ousted  plaintiff. 

The  referee  directed  judgment  for  the  value  of  plaintiff's 
services  to  the  extent  q{  the  purchase-price  of  the  lot.  Held^ 
no  error ;  that  parol  authority  to  Smith  to  make  the  contract 
for  the  sale  was  sufficient  to  bind  his  principal  {WairaU 
V.  Murm,  5  N.  Y.,  243);  that  the  execution  of  the  deed 
to  plaintiff  was  proof  of  knowledge  on  the  paii;  of  defendants' 
testator  of  the  making  of  the  contract,  and  of  the  oral  agree- 
ment as  to  the  mode  of  payment,  and  was  a  ratification  of 
the  conti'act  and  of  the  mode  of  payment ;   that  the  oral 
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agreement  as  to  the  mode  of  payment  was  not  affected  by 
the  statute  of  frauds,  and  as  plaintiff  was  not  suing  for  a  per- 
formance of  the  contract  of  sale,  but  upon  the  oi*al  agreemeaty 
his  action  being  based  upon  a  refusal  of  plaintiff  to  perform  it 
and  thus  pay  for  the  work  done,  that  the  statute  of  fiuuds  was 
not  applicable  {Harvey  v.  Gh*abhum,  5  A.  &  E.,  61,  distin- 
guished); that  an  oral  variation  to  a  written  contract  may  be 
made  available  to  a  party  to  it  other>vise  than  by  a  direct  pro- 
ceeding to  enforce  the  contract  as  varied;  the  statute  of  frauds 
does  not  stand  in  the  way  {Cfumminga  v.  Arnold,  3  Mete., 
486)  ;  that  a  party  who  has  paid  money  in  fulfillment  of  a 
verbal  contract  which  the  other  refuses,  or  has  become  unable 
to  perfoim,  may  recover  it  back  {Bowen  v.  Bell,  20  J.  R., 
338;  Lockwood  v.  Barnes,  3  Hill,  128) ;  and  may  recover 
back  property  or  its  value  in  the  same  way  {Btisford  v. 
Pearson,  9  AUen^  387)  ;  and  the  same  rule  applies  to  labor 
done;  that,  by  the  agreement  to  sell  the  lot  and  to  take  pay 
in  work,  by  the  subsequent  agi*eement  that  work  done  for 
Smith  should  be  applied  in  payment,  and  by  the  performance 
of  such  work  to  the  full  amount  of  the  purchase-price,  plain- 
tiff had  made  full  peif onnance  and  was  entitled  to  the  con- 
sidei-ation;  and,  as  defendants'  testator  by  conveying  the 
pi*emises  had  put  it  out  of  his  power  to  perform,  and  as  he 
refused  to  perform,  plaintiff  was  entitled  to  recover  what  he 
had  done  in  performance  —  i,  e.,  the  value  of  his  work  and 
labor  up  to  the  contract  price ;  also,  held,  that,  in  the  absence 
of  findings  of  the  referee  or  requests  to  find  that  the  charac- 
ter of  the  work  fell  short  of  the  requirements  of  the  contract, 
the  judgment  could  liot  be  disturbed  oh  that  account ;  also, 
that  a  substantial  compliance  was  all  that  was  requii-ed 
{Glavjcius  V,  Black,  60  N.  Y.,  145),  and  the  referee  was 
justified  in  considering  that  this  had  been  made. 

Defendant  invoked  the  rule  that  he  who  undertakes  to  act 
for  another,  by  authority  from  him,  cannot  act  for  his  own 
benefit  to  the  injury  of  the  principal.  Held,  not  applicable ; 
as  a  principal  may,  as  here,  give  an  agent  express  power  to 
act  in  the  business  of  the  principal  so  that  the  agent  may 
reap  a  benefit,  and  in  such  case  the  principal  is  bound  by 
the  acts  of  the  tigent. 


] 
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cToAn  E.  Paraona^  for  appellants. 

Esek  Cmoenj  for  respondent 

FoLOEB,  J.,  reads  for  affirmance. 

All  concur,  except  Sapallo,  J*,  absent* 

Judgment  affirmed. 
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Isabella  W.  Williams,  Administratrix,  etc.,  Appellant,  v» 

Daniel  Slote  et  al.,  Kespondents. 

(Argued  May  80, 1877 ;  decided  June  12, 1877.) 

The  complaint  in  this  action  alleged,  in  substance,  that 
John  D.  Williams,  plaintiff's  intestate,  was  the  owner 
and  inventor  of  certain  improvements  in  copy-books  and 
a  system  of  penmanship,  and  also  the  designer,  owner,  and 
inventor  of  certain  charts,  copy-books,  and  "other  publi- 
cations," connected  with  the  said  enterprise.  That  said 
Williams  and  one  Packard,  in  1868,  entered  into  a  written 
agreement  with  defendants,  by  which  defendants  agreed  to 
print,  publish,  introduce,  advertise,  and  sell  all  of  said  copy- 
books, charts,  and  other  publications  connected  with  the 
enterprise,  and  to  pay  Williams  and  Packard  a  cei*tain  per- 
centage on  sales.  That  Packard  sold  out  his  interest  to 
Williams.  That  defendants  rendered  to  plaintiff  what  pur- 
ported to  be  semi-annual  accounts  of  the  number  of  such 
books  and  other  publications  printed  and  sold  by  them 
under  said  agreement;  and  plaintiff,  believing  the  same  to 
be  connect,  received  from  defendants  the  sums  of  money  set 
forth  in  said  accounts  as  due  him.  That  said  accounts  were 
in  fact  false  and  fraudulent,  defendants  having  sold  a  much 
larger  quantity  than  reported.  That  after  discovery  of  the 
fraud,  plaintiff  demanded  of  defendants  a  full  and  fair 
account  and  settlement,  with  which  they  refused  to  comply. 
Plaintiff  asked  for  an  accounting,  and  that  defendants  be 
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adjudged  to  pay  her  such  sum  as  shall  be  found  due  her 
thereon,  and  for  such  other  and  further  relief,  etc. 

Defendants  answered  deuymg  the  alleged  traud.  The 
cause  was,  without  objection,  referred,  on  the  ground  that 
it  would  require  the  examination  of  a  loug  account,  and  was 
tried  before  a  referee.  The  referee  found  that  the  accounts 
rendered  by  defendants  were  true  and  correct,  and  upon 
that  ground  dismissed  the  complaint.  The  General  Term 
affirmed  the  judgment,  on  the  sole  ground  that  the  cause  of 
action  stated  in  the  complaint  was  an  equitable  one,  whereas 
the  cause  of  action  proved  was  a  legal  one,  and  hence  that 
the  complaint  was  properly  dismissed.  Held,  that  the  ground 
upon  which  the  Geneiid  Term  based  its  decision  was  unten- 
able; that  whether  the  cause  of  action  was  legal  or  equitable, 
the  defense  to  it  and  the  mode  of  trial  was  the  same,  and  in 
case  plaintiff  succeeded,  the  relief  would  be  the  same — i.  e.,  a 
judgment  for  money;  and  that,  in  such  case  it  would  be 
erroneous  for  a  referee,  even  upon  objection  made  upon  trial, 
to  dismiss  the  complaint  on  trial,  because  the  cause  of  action 
was  legal  rather  than  equitable,  or  vice  versa;  much  less 
oould  the  objection  be  taken  for  the  first  time  ui  an  appellate 
oourt,  where  the  cause  was  tried  without  objection  and 
decided  upon  its  merits.  But,  held^  that  the  cause  of  action 
which  plaintiff's  evidence  tended  to  prove  did  not  differ  in 
its  scope  and  nature  from  that  set  foith  in  the  complaint; 
that  the  relations  of  the  paiiies  were  created  and  regulated 
by  the  agreement,  and  whether  those  relations  were  such  as 
to  entitle  plaintiff  to  legal  or  equitable  relief,  they  appeared 
in  both  the  complaint  and  proofs.  Also,  that  the  cause  ol 
action  alleged  was  a  legal  one,  there  being  no  allegation  of 
partnership  or  of  a  fiduciary  relation  which  would  authorize 
equitable  i-elief  {Salter  v.  Ham,  31  N.  Y.,  321;  Aiifwid  v. 
Angell,  62  id.,  508)  ;  that  upon  the  facts  alleged,  plaintiff 
would  be  entitled  to  a  judgment  for  money  only,  the  trial 
involving  an  accounting,  which  is  an  ordinary  incident  of  an 
action  at  law;  that  the  fact  that  the  prayer  for  relief  was 
appropriate  to  an  equity  action  was  not  conclusive,  as  to  the 
charactcMT  of  the  action.     (Code,  §  275.) 

It  appeared  on  the  trial  that  after  makuig  the  agreement, 
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Williams  designed  and  furnished  to  defendants  certain  testi- 
moQials  of  merit  and  i^olls  of  honor,  which  defendants 
engraved,  published,  and  sold  at  a  profit.  Defendants  ren- 
dered no  account  for  these  sales,  and  had  paid  plaintiif  noth- 
ing on  account  thereof.  After  these  facts  had  appeared  on 
the  trial,  Packard,  as  a  witness  for  plaintiff,  was  asked 
whether  these  testimonials  and  rolls  of  honor  were  connected 
in  any  way  with  the  copy-books,  or  were  a  part  of  the  gen- 
eral enterprise.  This  was  objected  to,  and  objection  sus- 
tained. Held^  error;  that  whether  these  formed  part  of  the 
enterprise  and  came  imder  the  bead  of  "  other  publications," 
could  ifot  be  determined  by  the  agreement,  but  was  a  ques- 
tion of  fact  to  be  determined  by  evidence  aiiunde^  and  that 
the  evidence  offered  was  competent. 

William  A.  Beach,  for  appellant. 

John  S.  Woodward,  for  respondents. 

£abi«,  J.,  reads  for  reversal  and  new  tnsL 
All  concur,  except  Raballo,  J.,  absent. 
Judgment  reversed. 


John  M.  G^oweix,  Bespondent,  v.  Mabt  £uzabbth  Jack- 
son et  al.,  Appellants. 

(Argaed  Jane  1, 1877 ;  decided  June  12, 1877.) 
P.  V.  R.  Van  Wt/ck,  for  appellants. 
W.  McDermot,  for  respondent. 

Agree  to  affirm.    No  opinion,     Bafallo,  J.,  absent* 
Judgment  affirmed. 
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Charles  A.  Harrinqton,  Bespondent,  v.  Thb  Matob, 
Aldermen  and  Commonalty  of  thb  dxr  of  New 
York,  Appellant. 

(Arsraed  June  1, 1877 ;  decided  June  12, 1877.) 

Reported  below,  10  Hun,  248. 

A.  J.  Hequier,  for  appellant 

Isaac  S.  Siffnor  and  H.  E.  Sickels,  for  respondent 

Agreed  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed 


Samuel  L.  Nicholson,  Respondent,  v.  Heman  Waful, 

Appellant 

(Submitted  April  9, 1877 ;  decided  June  12, 1877.) 

Jfichohon  v.  Waful  (6  Hun,  655),  reversed. 

This  action  was  brought  upon  a  promissory  note  of  |450. 
(Mem.  of  decision  below,  6  Hun,  655.) 

The  answer  denied  the  making  of  the  note,  and  alleged 
that  if  signed  by  defendant  it  was  while  intoxicated,  and  was 
given  without  consideration.  Upon  the  trial  of  the  action, 
plaintiJflT's  evidence  was  to  the  effect  that  the  note  was  given 
for  a  loan.  Evidence  was  offered  on  the  part  of  defendant 
of  acts  and  declarations  on  the  part  of  plaintiff,  at  a  time  some 
two  or  three  years  prior  to  the  alleged  loan,  inconsistent  with 
the  owiiei-ship  of  money  by  him.  This  was  objected  to  and 
excluded,  and  upon  this  ground  the  judgment  was  reversed 
by  the  General  Term.  It  had  been  shoAvn  beyond  question 
that  plaintiff  had  a  certificate  of  deposit  of  $400,  which  he 
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got  cashed  on  the  day  that  the  note  was  given,  and  also  that 
he  loaned  $135  the  year  befora.  Held^  that  the  evidence 
excluded  was  too  remote  and  inconclusive,  and  that  the 
rejection  thereof  was  not  error. 

.     Lansing  &  Rogers^  for  appellant. 

HT.  WliUing^  for  respondent. 

FoLGER,  J.,  reads  for  reversal  of  order  granting  a  new 
trial,  and  affirmance  of  judgment  entercd  on  report  of  referee. 
All  concur. 
Order  reversed  and  judgment  affirmed. 


Flohencb  Van  Valkenburgh  et  al.,  Administrators,  etc., 
Bespoudents,  v.  American  Popular  Life  Insurance 
Company,  Appellant 

a  question  in  an  application  for  a  i>olicy  of  life  insarance  as  to  whether 
the  applicant  uses  any  intoxicating  liquors  directs  the  mind,  and  will  be 
construed  to  refer  to  customary  and  habitual  use ;  not  to  a  single  or 
incidental  one. 

Where  a  policy  of  life  insurance  contains  a  condition  forfeitlnir  it  in  case 
the  insured  dies  of  a  disease  induced  or  aggravated  by  intemperance, 
it  is  a  condition  subsequent,  and  in  an  action  upon  the  policy,  plaintiff 
is  not  required  to  prove  that  the  policy  was  not  thus  foi*feited ;  but,  if  a ' 
forfeiture  is  claimed,  the  burden  is  upon  defendant  to  show  a  breach  of 
the  condition. 

(Argued  June  1, 1877;  decided  June  19, 1877.) 

This  was  an  action  upon  a  policy  of  life  insurance.  (Mem. 
of  decision  below,  9  Hun,  583.) 

The  policy  and  application  were  in  the  same  form  as  that 
in  Fitch  v.  Anietncan  Popular  Life  Insurance  Company  (59  N. 
Y.,  557),  wherein  it  was  held  that  there  was  no  warranty 
on  the  part  of  the  insured,  save  that  the  statements  were 
made  in  good  fisuth;  and  that  fraud  must  be  shown  to  sustain 
a  defense* 
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The  defense  originally  was  breach  of  warranty;  but,  on 
the  trial,  the  answer  was  allowed  to  be  amended  so  as  to  set 
up  fraud.  It  was  claimed  by  appellant  that  the  opinion  of 
the  General  Term  indicated  that  it  had  overlooked  the 
amendment,  and  had  not  passed  upon  the  question  of  evi- 
dence as  to  fraud,  and  s6  had  neglected  to  review  the  judg- 
ment upon  the  facts.  Held^  that,  as  the  trial  was  by  a  jury, 
the  General  Term  had  no  authority,  on  appeal  from  the  judg- 
ment, to  review  the  facts  (Code,  ^  348);  but  if  it  was  simply 
intended  by  the  point  raised  to  claim  that  the  Greneral  Teim 
should  have  considered  the  testimony  as  to  fraud,  to  see 
whether  a  motion  made  for  a  nonsuit  should  have  been 
granted,  that,  although  tlie  General  Term  had  overlooked 
the  amendment,  and  although  it  might  have  made  a  differ- 
ence in  its  view  of  the  correctness  of  the  decision  of  the 
motion  for  a  nonsuit,  yet  that  this  court  would  not  reverse 
for  that  reason  albde,  as  the  question  was  before  it  on  the 
appeal,  and  it  could  render  the  judgment  which  the  court 
below  should  have  given. 

The  issue  of  fraud  was  based  upon  questions  and  answero 
in  regard  to  the  habits  of  the  insulted  in  the  use  of  intoxi- 
cating drinks.  The  principal  question  was,  did  the  insured 
**  use  any  intoxicating  liquoi*s  or  substances?"  Held,  that 
this  did  not  direct  the  mind  to  a  single  or  incidental  use,  but 
to  a  customary  or  habitual  use;  and  the  court  further  held 
that  it  was  a  question  not  so  indisputably  and  clearly  set^ 
tied  by  the  testimony,  as  a  whole,  that  the  insured  had 
been  addicted  to  such  use  that  he  could  be  plainly  charged 
with  a  fraudulent  intent  in  answering  **  No,"  and  that  the 
question  was  therefore  properly  submitted  to  the  jury. 

By  the  terms  of  the  policy,  if  the  insured  died  of  a  dSa- 
ease  induced  or  aggravated  by  intemperance,  it  was  avoided. 
The  court  ruled  upon  the  trial  that  the  burden  of  proof  was 
upon  defendant  to  show  a  forfeiture  of  the  policy  under  this 
condition.  Held^  no  error;  that  it  was  not  for  the  plaintiff 
to  establish  the  negative,  but  for  the  defendant  to  establish  a 
breach,  the  same  as  a  breach  of  any  other  condition  subse- 
quent; that  if  it  be  conceded  that  the  condition  is  a  warranty, 
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it  id  a  promissory  warranty,  which  is  not  a  condition  prece- 
dent. (iV.  F.  Life  Insurance  Company  v.  Graham^  2  Duvall, 
506.) 

George  Blisa^  for  appellant. 

Amasa  J.  Parker,  for  respondent. 

FoiiQER,  J.,  reads  for  affirmance* 
All  concur. 
Judgment  affirmed. 


Sabah  Market,   Respondent,  v.  Eugene  A.  Bbewsteb, 

Executor,  etc.,  Appellant* 

(Argued  Jane  7, 1877;  decided  June  19,  1877.) 

Reported  below,  10  Hun,  16. 
W.  C.  Anthony^  for  appellant. 
G.  Hillj  for  respondent. 

Agree  to  affirm  order  granting  new  trial  on  opinion  of 
court  below,  and  judgment  absolute  ordered  for  plaintiff  on 
stipulation. 

All  concur. 

Order  affirmed,  and  judgment  accordingly. 


William  J.  Dickson  v.  Samuel  Frazeb  et  aL 

(Ar^ed  June  13, 1877  i  decided  June  22, 1877.) 

Reported  below,  9  Hun,  191. 
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John  Miller  f  for  appellant, 

Samuel  Ilandj  for  respondent. 

Agree  to  afiirm.     No  opinion. 
All  concur. 
Order  affirmed. 


Thohas  a,  Cutts,  Appellant,  v.  William  B.  Guild, 

Bespondent 

(Argaed  June  18, 1877 ;  dedded  June  22, 1877.) 

This  case  is  reported,  upon  a  former  appeal,  in  53  N.  Y., 
229.  The  court  here  held  that  the  case,  as  now  presented, 
was  substantially  the  same,  and  tiiat  it  is  res  adjudicata, 

Nathaniel  O.  MoaJc^  for  appellant 

E.  Jf.  Taflf  for  respondent. 

Allen,  J.,  reads  for  affirmance. 

All  concur,  except  Foloer  and  Andbews,  JJ.,  not  voting; 
Miller,  J.,  absent. 
Judgment  affirmed. 


I  '^^  ^        Simon  Sternfels,  Besponaent,  v.  Edward  Clark,  Appel- 

lant 

(Argued  June  14, 1877 ;  decided  June  22, 1877.) 


J.  J,  Perry  ^  for  appellant. 

J.  L.  Overfield^  for  respondent. 
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Agree  to  affirm,  on  opinion  of  court  below. 
All  concur,  except  Bapallo,  J.,  absent. 
Judgment  affirmed. 


Richard  Fbancis  et  al.,  Administrators,  etc.,  Bespondents, 
V.   The    Metbopolitan    Life    Insubakoe    Company, 

» 

Appellant. 

(ArgaedJune  14. 1877 ;  decided  June  22, 1877.) 

J,  G.  Retch,  for  appellant. 

R.  H.  Duel,  for  respondents. 

Agree  to  affirm.     No  opinion. 

All  concur,  except  Milleb,  J.,  absent. 

Judgment  affirmed. 


Cathabine  Tilton,  Respondent,  v.  Clabekcb  Oehsbee, 

Executor,  etc.,  Appellant. 

(Argaed  Jane  8, 1877 ;  decided  September  18, 1877 

Bepobted  below,  10  Hun,  7. 

M.  H.  Hirachberg,  for  appellant. 

C  L  Waring  J  for  respondent. 

^  Agree  to  affirm.     No  opinion. 
All  concur,  except  Eabl,  J.,  dissenting. 
Order  affiimed. 
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Calvin  L.  Hathaway,  Respondent,  v.  Edwin  W.  HowELii, 

Appellant. 

(Argued  June  13, 1877 ;  decided  September  18»  1877.) 

This  case  is  reported  ou  a  former  appeal.    (54  N.  Y.,  97.) 

The  court  here  simply  passed  upon  a  question  of  fact,  to 
wit:  As  to  whether  a  levy  was  made  by  defendant  as  sheriff 
after  an  execution  in  his  hands  became  operative.  The  court 
held  with  the  General  Term  that  no  levy  was  made;  and  that, 
in  view  of  the  law  of  the  case  as  adjudged  upon  the  former 
appeal,  this  disposed  of  the  case,  and  no  other  question  was 
therefore  considered. 

J.  McGuire,  for  appellant. 

Mih  Goodrich,  for  respondent. 

FoLGER,  J.,  reads  for  affirmance  of  order  of  General  Term, 
and  for  judgment  absolute  against  defendant. 
All  concur. 
Order  affirmed,  and  judgment  accordingly. 


John  Hicexeb,  Eespondent,  v.  Thomas  Leiohton,  Appel- 
lant. 

(Argued  June  18,  1877 ;  decided  September  18, 1877.) 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  plaintiff  upon  a  contract  for  certain  mason  work  done  by 
him  in  the  construction  of  a  bridge,  in  the  city  of  Rochester, 
i'or  the  construction  of  which  defendant  had  a  conti'act  with 
the  city.  Also,  for  extra  work  and  materials  done  and  fur- 
nished by  plaintiff. 

Defendant  set  up  an  accord  and  satisfaction.     To  sustain 
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this,  he  produced  upon  the  trial  bills  receipted.  Plaintiff,  in 
reply,  gave  evidence  to  the  effect  that  the  receipts  were  given 
at  defendant's  request,  he  saying  that  he  wanted  the  bills 
receipted  that  he  might  use  them  in  a  settlement  with  his 
partner  King,  as  well  as  in  his  settlement  with  the  city. 
Defendant  thereupon  testified  that  he  had  no  partner.  He 
was  asked,  upon  cross-examination,  if  King  had  not  claimed 
to  be  a  partner,  and  had  not  brought  suit  to  establish  his 
rights  as  such.  This  was  objected  to;  objection  overruled  and 
exception  taken.  Held,  no  error;  that  the  claim  and  litigation 
were  competent,  not  only  as  detracting  from  the  force  of 
defendant's  denial  of  the  partnership,  but  also  it  supported 
plaintiff's  version  of  the  transaction. 

Defendant,  to  support  his  theory  of  a  settlement  and 
release  for  less  than  the  contract  price,  claimed  that  the 
work  done  by  plaintiff  was  not  properly  done,  and  that  there 
had  been  a  delay  in  completing  it  by  which  he  had  sustained 
damage  entitling  him  to  a  deduction.  This  was  disputed  by 
plaintiff,  and  his  evidence  tended  strongly  to  show  that  the 
claim  was  unfounded.  It  also  appeared  that  defendant 
claimed  and  received  from  the  city  a  large  sum  in  excess  of 
the  contract  price.  This  was  submitted  to  the  jury  by  the 
court  in  its  charge  as  a  fact  for  their  consideration.  Held, 
no  en*or;  that  the  evidence  was  competent  and  was  properly 
submitted  to  the  consideration  of  the  jury  as  part  of  the  res 
ffestcB,  and  as  bearing  upon  the  main  issue. 

Geo.  F.  Danforth,  for  appellant. 

W.  F.  Cogswell,  for  respondent. 

Allen,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Chables  OAKiiET,  Appellant,  v.  The  Mator,  Aldermeit 
AND  Commonalty  of  the  City  of  New  York,  Bespond- 
ent 

(Argaed  June  19, 1877 ;  decided  September  18, 1877.)  | 

This  action  was  brought  to  recover  back  moneys  alleged  ^ 
to  have  been  paid  by  plaintiff  in  discharge  of  his  liability  as 
surety  upon  an  undertakmg,  executed  in  1836,  of  a  collector 
of  taxes  who  had  made  default.  The  right  to  recover  back 
the  sums  paid  was  based  upon  the  alleged  facts  that  the  board 
of  supervisors  of  the  county  of  New  York,  under  and  in 
pursuance  of  chapter  80,  Laws  of  1837,  added  the  amount 
of  the  deficiency  to  the  taxes  of  the  ward,  and  that  the  same 
was  levied,  collected,  and  paid  over  to  the  city.  Heldj  that 
judgment  was  properly  rendered  against  plaintiff.  First. 
That,  even  if  the  taxes  wei*e  again  imposed,  collected,  and 
paid  over,  the  payment  would  not  enure  to  the  benefit  of  the 
defaulting  collector  or  his  sureties.  Second.  It  did  not  appear 
that  the  amoimt  of  the  defalcation  was  reimposed  and  col- 
lected. 

0.  P.  Buel,  for  appellant. 

D.  J.  Dean^  for  respondent. 

Earl,  J.,  reads  for  affirmance. 

All  condu*,  except  Kafallo,  J.  absent. 

Judgment  affirmed. 


David  W.  Bruge  et  al..  Executors,  etc.,  v.  Henrietta  P. 

Griscom  et  al. 

(Argned  June  19, 1877 ;  decided  September  25»  1877. 

Beported  below,  9  Hun,  280. 
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Henry  Parwns^  for  appellants. 

WiUiam  A.  Bcyd^  for  reqxmdenta. 

Agree  to  affirm.    No  opioioiu 
All  concur. 
Order  affirmed. 


In  the  Matteb  op  the  Petition  op  the  Second  Avenue 
Baptist  Chubch  op  Hablem  to  vacate  an  Assessjmlent. 

(Submitted  June  19, 1877 ;  decided  September  35, 1877.) 

Alexander  B.  JohruKm^  for  appellant 

J.  A,  Beall,  for  respondent. 

Agree  to  affirm  on  opinion  of  Bapallo,  J.,  in  in  re 
Hebrew  Benevolent  Orphan  Asylum.    (Ante^  p.  476.) 
AH  concur. 
Order  affirmed. 


Habris  Wines,  Respondent,  v.  The  Matob,  Aldermen     J?^®^* 
AND  Commonalty  op  the  Citt  op  New  York,  Ap- 
pellant. 

(Argued  June  21, 1877 ;' decided  September  25, 1877.) 

This  was  an  action  to  recover  a  balance  alleged  to  be  due 
plaintiff  upon  his  salary  as  an  attendant  upon  the  Marine 
Court,  in  the  city  of  New  York.  (Reported  below^  9  Hun, 
659.) 

Plaintiff  was,  as  alleged  in  the  complaint,  appointed  an 
attendant  in  1862,  and  served  until  Hay,  1873.     The  board 
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of  supervisors,  in  1866,  fixed  his  salary  at  $1,200.  Said 
board,  by  resolution  passed  May  27,  1870,  fixed  the  salaries 
of  attendants  upon  said  court  at  $1,500.  Plaintiff  was,  how- 
ever, only  paid  thereafter  at  the  rate  of  $1,200,  and  sues  to 
recover  the  balance.  It  was  claimed  on  behalf  of  the  city  that, 
under  section  3,  chapter  382,  Laws  of  1870,  which  prohibits 
the  board  of  supervisors  from  creatmg  any  new  office  or  from 
increasing  salaries  of  those  in  office,  that  said  resolution  of 
the  board  was  illegal.  Held^  untenable,  upon  opinion  of 
court  below. 

No  formal  proof  was  made  on  the  trial  of  plaintiff's 
appointment,  although  put  in  issue;  no  attention  was  called, 
upon  the  trial,  to  the  defect,  but  the  appointment  appeal's  to 
have  been  assumed.  Upon  the  argument  of  the  appeal, 
formal  record  proof  was  presented  of  a  regular  appointment. 
Heldj  that  the  fact  having  been  assumed  on  trial,  might  be 
assumed  at  all  future  stages  of  the  case;  also,  that,  for  the 
purpose  of  upholding  the  judgment,  such  proof  could  be 
given  on  argument  of  the  appeal,  the  court  citing  RockweU 
v.  Merwin  (45  N.  Y.,  166);  StilweU  v.  Carpenter  (62  id., 
639);  Jarvia  v.  Sevoall  (40  Barb.,  449,  455). 

D.  J.  Dean^  for  appellant. 

EUtot  Sandfai*dy  for  respondent. 

Eabl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


70    614 
m    644 


John  Wagneb,  Appellant,  v.  The  Long  Island  Railboad 

Company,  Bespondent. 

(Argaed  Jnne  22, 1877;  decided  September  25, 1877.) 

This  action  was  tried  by  a  jury  who  rendered  a  verdict 
for  plaintiff  for  $325.80.     A  motion  for  a  new  trial  on  the 
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minutes  was  made  at  Circuit  and  denied,  and  appeal  to  the 
General  Term  taken  from  the  order  and  from  judgment 
entered  upon  the  verdict.  The  General  Term  reversed  the 
judgment  and  granted  a  new  trial.  (Reported  below,  2 
Hun,  633.)  Held^  that  there  were  two  insuperable  objec- 
tions in  the  way  of  the  appeal.  First.  That  an  appeal  to 
this  court  would  not  lie  in  such  a  case.  (  Wright  v.  Hunter, 
46  N.  Y.,  409;  Sands  v.  Orook,  id.,  567.)  Second.  That  the 
amount  in  controversy  was  less  than  $500,  and  this  coiu^ 
therefore  had  no  jurisdiction. 

George  Miller^  for  appellant. 

Bobert  S.  Green,  for  respondent. 

Rapallo,  J.,  reads  for  dismissal  of  appeaL 
All  concur. 
Appeal  dismissed. 


Kekdbigk  Blanchard,   Appellant,   v.  Lugbetia  Blan- 

CHABD  et  al..  Respondents. 

(Submitted  September  17, 1877 ;  dedded  September  25»  1877.) 

Repobted  below,  4  Hun,  287. 

James  Li/on,  for  appellant. 

John  D.  TeUer  and  George  Richy  for  responaents. 

•  Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 
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Asa  Hull,  Appellant,  v.  Maby  Ann  Doninqton  et  aL, 

Bespondents. 

Maby  Ann  Doninqton,  Bespondent,  v.  Asa  Hull, 

Impleaded^  etc.,  Appellant. 

(Arcrned  September  17, 1877 ;  decided  September  25»  1877.) 
Thomas  Allison,  for  appellant. 

Dudley  Field,  for  respondents. 

Agree  to  affirm  on  opinion  of  Judge  Ingbahah,  referee^ 
All  concur,  except  Millbb,  J.,  absent. 
Judgment  a$nned. 


PROOEEDINQS 
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COURT  OF  APPEALS, 

nr  BBFKRBHOB  TO  THB  DXATK  OV 

HOK  WILLIAM  F.  ALLEET, 

lATB  JUDGB  OP  SAID  COUST, 

'WHO  DIED  JUNE  8d,  1878. 


By  order  of  the  court  the  court-room  and  the  chaur  of  the 
deceased  Judge  were  draped  ia  mourning 

On  the  fourth  day  of  June,  1878,  immediately  after  the 
opening  of  the  coui-t,  his  honor,  Sanford  E.  Cuubgh,  Chief 
Judge,  read  the  following: 

**  The  jndg«8  of  the  present  Court  of  Appeals  are  again  caUed  to  lament 
the  death  of  one  of  their  members,  the  Hon.  Wiluaii  F.  Allbk,  the  third 
of  those  who  made  up  its  original  members,  the  fourth  of  those  who  have 
sat  upon  the  bench  during  the  present  organization,  who  has  been  taken 
from  them.  It  is  appropriate  for  this  court  to  make  some  record  of  the 
public  loss  thei-eby,  and  its  remaining  members  will  not  forego  an  expres- 
sion of  their  private  sorrow.  He  has  filled  a  large  space  in  the  annals  of 
the  State.  In  the  years  1843  and  1844  he  was  a  member  of  Assembly 
from  Oswego  county,  and  was  accorded  prominent  and  influential  posi- 
tions under  important  committees  and  in  the  House.  He  was  the  attorney 
for  the  United  States,  for  the  Northern  district  of  New  York,  for  some 
years,  and  in  that  office  showed  the  ardor  and  energy  of  his  character  and 
the  strength  of  his  intellect.  After  the  adoption  of  the  Constitution  of 
1846,  upon  the  first  organization  of  the  judiciai*y  under  it,  he  was  elected 
a  Justice  of  the  Supreme  Court  for  the  Fifth  district ;  and,  having  been 
re-elected,  served  continuously  for  sixteen  years.  His  second  election  was 
without  opposition^  though  the  political  majority  in  the  district  was 
adverse.  This  is  a  weighty  and  unmistakeable  proof  of  the  high  pub- 
lic and  private  estimate  of  his  Judicial  and  personal  competency  and  char- 
acter.   He  was  elected  State  Comptroller  in  the  year  1867,  and  re-elected 
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in  1869,  and  displayed  in  that  office  his  characteristics  of  honesty  of 
purpose,  industrions  attention  to  official  duty,  adherence  to  convictions  of 
light ;  and  also  showed  complete  capacity  for  the  needs  of  the  position. 

*'  While  holding  the  office  of  comptroller  he  was  elected,  under  the  pro- 
vision of  the  constitutional  judiciary  article  adopted  in  1870,  an  associate 
judge  of  this  court,  and  has  died  in  the  performance  of  the  duties  of  his 
high  office.  We  cannot  on  this  occasion  enter  into  a  proper  consideration 
of  the  judicial  character  and  labora  of  the  distinguished  judge  who  but  a 
few  days  since  sat  with  us  on  the  bench,  and  whose  loss  wiU  be  felt  and 
deplored  not  by  the  bench  and  bar  of  the  state  alone,  but  by  the  whole 
country.  The  first  thiHy-nine  volumes  of  Barbour's  Reports  contmn  the 
published  opinions  of  Judge  Allen,  pronounced  by  him  while  a  judge  of 
the  Supi*eme  Court.  They  attest  his  eminent  ability,  the  fullness  of  his 
learning,  a  fii*m,  intelligent  and  comprehensive  grasp  of  the  most  difficult 
questions  in  the  law,  and  the  wisdom  which  he  brought  to  bear' in  adjust- 
ing a  new  system  of  practice  and  procedure  to  the  solution  of  legal  contro- 
versies. The  same  qualities  which  disting^shed  him  in  the  Supreme 
Court  marked  his  judicial  labors  in  the  Court  of  Appeals.  He  was  fertile 
in  resource,  patient  and  laborious  in  the  investigation  of  causes,  and  un- 
swerving in  his  adherence  to  his  convictions.  His  knowledge  of  constitu- 
tional and  conmiercial  law,  and  his  clear  apprehension  of  their  principles 
were  especially  conspicuous.  Some  of  us  have  been  intimately  associated 
with  him  on  the  bench  of  this  court  since  its  organization,  eight  years  ago, 
and  others  for  lesser  periods,  and  we  unite  in  bearing  testimony  to  his 
great  qualities  as  a  judge,  to  the  facility  with  which  he  could  comprehend 
and  formulate  the  principles  applicable  to  the  most  difficult  and  compli- 
cated cases,  to  his  untiring  industry  and  conscientious  performance  of  his 
duty,  and,  above  all,  to  his  independence  of  judicial  judgment,  and  the 
fearlessness  with  which  he  adhered  to  and  enforced  his  conviction  of  right. 
We  never  knew  him  to  be  influenced  in  the  slightest  degree  by  any 
attempt  to  bring  popular  prejudice  or  flattery  to  bear  upon  the  judgment 
of  the  court.  He  was  not  only  independent,  but  upright  and  just.  Such 
is  a  skeleton  of  his  public  life.  How  slenderly  it  exhibits  the  many  years 
of  mental  labor,  the  firm,  intelligent,  conscientious  and  courageous  admin- 
istration of  public  trusts  which  distinguished  him. 

'*  For  a  fuller  history  of  them,  resort  must  be  had  to  the  public  annals 
of  the  State,  to  the  records  of  the  courts,  the  rei)orts  of  their  decisions, 
and  to  the  memories  of  our  judges  and  lawyers,  and  of  the  citizens  of  the 
commonwealth.  He  was  truly  a  man  of  distinction  among  his  contempo- 
raiies ;  a  distinction  of  the  sort  to  be  coveted,  for  it  was  reached  by  the 
qualities  which  exalt  the  character,  and  it  took  no  advantage  by  &lse 
pretensions.  Through  an  extended  life  he  was  an  honor  to  his  race,  to 
his  profession  of  the  law,  and  to  his  judicial  office;  and  just  as  men  are 
lamenting  that  the  arbitrary  provision  of  the  Constitution  would  soon  take 
him  from  the  bench  in  the  ripeness  of  his  character,  his  talents  and  his 
powers,  the  Almighty  Hand,  in  its  wisdom,  has  removed  him  from  earth. 
Even  *  beyond  the  circle  of  those  private  affections  which  cannot  but 
shrink  from  the  inroads  of  death,'  there  is  a  *  grief  for  the  departure  of 
the  eminently  good  and  wise.* 
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^  His  personal  character  was  of  the  highest  order.  He  took  no  step 
outside  the  path  of  a  wise  sobriety  and  exemplary  i*ectitude.  His  judg- 
ments and  his  life  were  in  accord.  He  was  simple  and  modest.  He  was 
kind  in  nature,  affable  in  intercourse,  of  warm  social  impulses,  sensible 
of  the  claims  of  his  fellows,  and  prompt  in  rendering  all  the  dues  of 
neighborhood.  His  warm  and  impulsive  nature  was  held  under  restraint 
of  reason,  and  of  the  religion  he  professed  and  practiced." 

On  concluding  the  reading,  Chief-Judge  Chubch  an- 
nounced that,  in  token  of  respect  for  the  memory  of  tho 
deceased,  and  to  enable  the  remaining  members  of  the  couit 
and  the  bar  to  attend  the  funeral,  the  com*t  would  adjourn 
to  Thursday  morning. 


i 


ERRATA. 


In  PeopU  ex  ret.  Kresser  v.  FMzsifmfmons  (68  N.  Y.,  515),  in  twelfth  line 
from  top  of  page,  head  note,  insert  *'  commiasions  **  in  place  of  **  commia- 


sLoners." 


In  miUm  V.  Bender  (69  N.  Y.,  87),  the  word  "affirmed"  in  fourth  line 
from  top  of  page  should  be  eraaed,  and  "reversed"  inserted. 
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ACCOUNTING. 

Plaintiffs*  complaint  alleged,  in  sub- 
stance, that  D.  and  thi*ee  others 
owning  interests  in  oil  lands,  which 
had  cost  them  about  $26,000,  in 
pursuance  of  a  scheme  to  dispose 
of  their  interests  at  a  greatly  en- 
hanced price,  prepai*ed  a  sub- 
scription agreement,  bv  which 
those  subscnbing  aci'eed  to  pay 
the  sums  subscribed  by  them  re- 
spectively, to  be  used  for  the  pur- 
chase of  such  interests,  at  the  price 
of  f  125,000,  the  subscribers  tnere- 
aft-er  to  organize  a  corporation. 
D.  undertook  to  receive  the  sums 
sul)sci*ibed,  as  trustee  for  the  pur- 
pose of  making  the  pui'chase. 
Each  of  them  subscribed  $5,000, 
and  caused  others  to  sign,  whose 
subscriptions  were  mailed  paid, 
but  which  wei'e  not  intended  to  be 
and  wei'e  not  paid.  Plaintiffs  and 
others  were  induced  to  subscribe 
and  to  pay  their  subscriptions  in 
ignoi'ance  of  the  facts,  and  by  rep- 
resentations and  in  the  belief  that 
the  devisers  of  the  scheme  intend- 
ed to  become  joint  purchasers  with 
them.  The  moneys  paid  in  by  the 
6cma^<fe  subscribers  wei'e  received 
by  D.  and  divided  with  hia  associ- 
ates. A  corporation  was  after- 
wards organized,  the  property 
transferi'ed  to  it  and  stock  issued 
to  the  subscribers  in  pi*oportion  to 
the  amount  subscribed.  Heidt 
that  the  associates  in  the  fraudu- 
lent scheme  were  at  least  liable  to 
account  to  the  bona  fide  subscrib- 
era  for  the  pi*oiits  made  by  them 
upon  the  sale  to  the  corporation  ; 
that  such  an  accounting  was  a 
proper  subject  for  the  cognizance 
of  a  court  of  equity ;  and  every 
person  intei-ested  in  the  result, 
whether  as  liable  to  pay  or  as  en- 
titled to  participate,  was  a  proper 
party  thereto  ;  that,  therefoi-e,  an 
equitable  action  for  the  pui*pose 
01  such  an  accounting  was  prop- 


erly brought  by  two  or  more  of 
the  bona  fide  subscribers  claiming 
as  such,  and  also  as  assignora  of 
other  subscribers,  against  the  per- 
sonal representatives  of  D.,  and 
against  his  associates,  all  the  other 
subscribers  being  made  parties 
defendant ;  that  the  estate  of  D. 
was  liable  to  refund  to  the  homa 
fide  subscribers  not  only  their  due 
proportion  of  the  profits  he  had 
himself  realized,  but  also  of  the 
fund  which  he  had  received  as 
trustee  and  misappropriated  by 
paying  it  over  to  those  privately 
interested  with  him.  Getty  v. 
Defdin.  504 

By  executor,  surrogate  may 

appoint  rtferee. 
^ee  Buchan  v.  BintouZ,  1 


ACTS  OP  CONGRESa 

A  final  deciaon  in  interference 
proceedings,  instituted  under  and 
in  pursuance  of  the  patent  laws 
of  the  United  States  (U.  S.  R.  S. 
$$  4904,  et  8eq,)f  so  long  as  it  re- 
mains unrevei*sed  and  unaffected 
by  any  proceedings  authorized  to 
be  instituted  in  equity  ($  4915),  is 
final  and  obligatory  upon  the  par- 
ties.   Pedc  V.  Collins,  376 


ADMISSIONS    AND     DECLARA- 
TIONS. 

In  an  fiction  on  note  where 


defense  vxis  that  note  vxls  given  toith- 
ovt  coTisideration,  when  maker  was 
intoxicatedy  plaintiff ''a  evidence  tend- 
ed to  show  it  was  given  for  a  loan, 
evidence  was  offered  of  acts  and  dec- 
larationjt  of  plaintiff  two  or  three 
years  before  the  loan  inconsistent  with 
the  ownership  of  inoney  by  him, 
See' Nicholson w,  Waful.    (Mem.) 

604 


624 


index: 


ADVERSE  POSSESSION. 

1.  Defendant  went  into  possession  of 
certain  lands  in  1838,  under  an 
oral  aiTan^ement  with  his  father, 
and  occupied  on  the  west  up  to  a 
fence.  In  1841,  his  father  con- 
veyed to  him  by  deed,  describing 
the  premises  conveyed  by  met^ 
and  Dounds,  which  it  was  claimed 
did  not  give  title  up  to  the  fence. 
No  part  of  the  purchase  money 
was  paid  until  the  delivery  of  the 
deed.  In  1858,  defendant,  as  exe- 
cutor of  his  father,  contracted  to 
sell  to  plaintiff's  testator,  R.,  lands 
bounded  on  the  east  by  defend- 
ant's land.  It  was  stated  in  the 
contract  that  the  line  fence  be- 
tween the  two  parcels  of  land 
did  not  stand  on  tne  line.  In  1859, 
defendant  conveyed,  piirsuant  to 
the  contract,  by  deed,  containing 
covenants  of  wan»anty  of  title  by 
him,  both  as  executor  and  individ- 
ually. Beldt  that  defendant  could 
not  claim;  by  advei-se  possession, 
the  land,  if  any,  between  his  true 
west  line  and  the  fence ;  that  he 
could  not  hold  adversely  prior  to 

,  obtaining  his  deed  in  1841,  and,  if 
his  possession  was  adverse  after 
that  time,  the  advei*se  possession 
terminated  upon  his  conveyance 
to  R.,  and  he  could  not  claim  thei*e- 
after  to  hold  in  hostility  to  his 
deed.    Bobinaon  v.  Kime.       147 

What  i8. 

JSee  Towle  v.  Semaen.  803 


ALLEN,  HON.  WM.  F. 
Proceedings  on  death  of.  617 


AMENDMENT. 

1.  It  seems  that,  under  the  Code,  $ 
173,  the  only  limit  to  the  power  of 
amending  the  pleadings  in  an 
action  on.  trial  is,  that  it  shall  not 
bring  in  a  new  cause  of  action. 
Reeder  y.  JSayre.  181 

2.  Where  an  amendment  to  a  com- 
plaint to  sustain  a  judgment  could 
nave  been  made  on  the  trial,  it  can 
be  done  here  nunc  pro  tunc     Id, 


APPEAL. 

1.  An  application  hy  an  insolvent 
debtor  for  exoneration  or  discharge 
fix)m  imprisonment,  under  the 
provisions  of  article  5,  title  1, 
chapter  5  of  part  2  of  the  Revised 
Statutes  (2  R.  6.,  p,  2S  et  seq.) 
must  be  made  to  one  of  t  he  officers 
specified  (2  R.  S.,  34, }  1) ;  it  cannot 
be  made  to  any  couH.  In  re 
Moberts.  5 

2.  An  order  made  by  the  proper 
officer  upon  such  application  is  not 
appealable  to  the  Genex^al  Term 
or  to  this  court.  Id. 

3.  The  General  Term  may  reverse 
orders  of  Special  Term  affecting 
substantial  rights — i.  e.,  matters 
of  substance,  not  of  mere  form — 
although  discretionary.  Martin 
V.  Windsor  Hotel  Co.  101 

4.  An  order  of  reference  is  an  onler 
affecting  a  substantial  right,  as  the 
mode  of  trial  of  an  action,  whether 
by  jury  or  by  refei*ee,  is  a  matter 
01  substance,  and  such  an  order  is 
appealable  to  the  General  Term. 

Id. 

5.  Where  an  action  is  referable* 
whether  it  shall  be  referred  or  not 
is  a  matter  of  discretion,  and  an 
order  refusing  a  reference  is  not 
reviewable  here.  Id. 

6.  The  costs,  in  an  action  for  the  con- 
struction of  a  will,  are  in  the  dis- 
cretion of  the  court  below,  and  its 
determination  is  not  reviewable  in 
this  court.  (Code,  $  306.)  I^row>si 
V.  Provost.  141 

7.  Whei*e  the  record  on  appeal  from 
a  judgment  contains  no  case  or 
exceptions,  and  no  evidence  that 
a  trial  was  had  save  an  order 
reciting  that  the  action  waa 
brought  to  tiial  at  Special  Term, 
and  a  motion  made  to  dismiss  the 
complaint,  and  directing  that  the 
same  be  dismissed,  such  record 
prasents  nothing  for  review ;  an 
appeal  from  the  order  difimisHing 
the  complaint  does  not  bring  up  for 
review  the  proceedings  on  the 
trial.    JSmith  v.  JStarr.  155 

8.  Upon  trial  of  an  action  upon  a 
policy  of  fire  insurance  brought 
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by  the  perocmal  repreflentative  of 
an  aasi^ee  to ,  whom  the  policy 
.  was  aasigned  after  loes,  defendant 
moved  for  a  nonauit,  on  the  around 
that  thei-e  was  no  proof  of  plain- 
tiff *8  right  or  title  to  recover  the 
amount  of  the  loes.  Sdd,  that 
the  ground  stated  did  not  cover 
a  deroct  in  the  title  of  the  insured, 
or  any  breach  of  a  condition  of 
the  policy  by  reason  of  such  defect, 
if  any  existed ;  and  that  as  such 
an  objection,  if  it  had  been  taken, 
might  have  been  obviated,  it  was 
not  available  here.  Adama  v. 
Gfre&nwich  Ins.  Cb,  166 

9.  One  of  the  plaintiffs  who  were 
joint  tenants  having  died,  his  per- 
sonal representatives  were  made 
parties  plaintiffs,  the  complaint 
was  dismissed  as  to  them,  and 
judgment  was  entered  for  the  sur- 
vivors without  its  being  stated 
that  it  was  for  them,  as  survivors. 
Hddf  that  this  was  an  irregularity 
to  be  taken  advantage  of  on  mo- 
tion, and  not  a  giH)und  of  appeal. 
Heeder  v.  tSayre,  181 

10.  Also  hddr  that  the  complaint 
should  have  been  amended  by 
averring  the  character  or  rights  in 
which  the  surviving  plaintira  con- 
tinued the  action,  i.  e.,  as  surviv- 
ors ;  but  that  as  this  amendment 
could  have  been  made  on  the  trial, 
it  could  be  done  here  nunc  pro 
tunc.  Id, 

11.  The  granting  of  a  writ  of  man- 
damus is  in  the  discretion  of  the 
coui-t,  and  an  ortler  I'efusing  it  is 
not  reviewable  hei*e.    In  re  Sage. 

220 

12.  Upon  appeal  to  this  court  from 
an  order  of  General  Term  grant- 
ing a  new  trial,  the  court  is  not 
confined  to  the  grounds  upon 
which  the  decision  below  was 
based;  but  if  any  other  ground 
appears  sufficient  to  sustain  the 
order,  it  will  be  upheld.  People 
ex  rel.  v.  JSupre.  Essex  Co.       228 

13.  An  alternative  writ  of  man- 
damus was  issued  in  pi*oceeding8 
against  a  board  of  supervisors  for 
refusal  to  act  under  the  statute 
(Chapter  119,  Laws  of  1873),  au- 
thorizing boards  of  supervisors  to 

SiCKELs.— Vol.  XXV.       79 


ascertain  the  amount  a  person  is 
entitled  to  recover  back  whose 
real  estate  has  been  assessed  in 
two  towns ;  the  petition  presented 
by  the  petitioners  to  th^  board, 
was  incorporated  in  and  made 
pai*t  of  the  writ,  the  defendants 
took  issue  upon  the  allegations  of 
fact  in  the  petition,  and  a  trial  was 
had  thereon.  Bdd,  that  upon 
appeal,  the  allegations  of  the  pe- 
tition  were  to   be  considered  as 

averments  of  the  writ,  and  if, 
with  the  other  aveiments,  they 
were  sufficient  to  make  out  a  case, 

the  wnt  would  be  sustained. 

Id. 

14.  Upon  an  appeal  from  an  ord^r 
in  an  application  under  the 
Rapid-Transit  Act  by  a  street  rul- 
roaa  company,  to  condemn  lands 
neceseary  for  the  constiniction  of 
and  forming  part  of  its  route, 
this  court  cannot  inquire  whether 
the  applicant  has  acquired,  or 
can  acquire,  the  light  to  build 
its  road  through  the  other  parts  of 
its  route.  In  re  &il.  EL  A  IL 
Co.  362 

15.  A  decree  of  a  surrogate  granting 
an  allowance  in  lieu  of  costs  may 
be  reviewed  upon  the  merits  bv 
the  Genei'al  Term.  Noyes  v.  Chv^ 
dren*s  Aid  Society.  48l 

16.  ll^iere  an  order  of  General  Term 
reversing  a  surrogate's  decree, 
gi'anting  an  allowance  in  a  casft 
where  the  surrogate's  court  had 
power  to  make  thfi  allowance,  is. 
silent  as  to  the  ground  of  reversal^ 
it  may  be  assumed,  in  support  of 
the  order  on  appeal  to  this  court» 
that  the  decree  was  reversed  uponi 
the  merits ;  the  opinion  of  the  Cfen- 
eral  Term  will  not  be  resorted  t» 

.  for  the  purpose  of  showing  that 
the  reversal  was  for  a  supposed 
want  of  power  in  the  surrogate's 
court  to  give  the  allowance.  %aiAk 
order,  therefore^  ia  not  revievable 
here.  Id^ 

17.  An  order  aettiiig'  aside  a  Judg* 
ment  taken  by  defkult  in  a  fore- 
closure suit  and  a  sale  thereunder, 
and  allo^ng  defendant  to  put  in 
a  defense,  is  discretionary  witli 
the  court  below^and  is  not  refHew^ 
able  here.    AUing  v.  FWiy.     571 
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18.  It  BeanSf  that,  in  such  case,  the 
General  Term  may  review  the  ex- 
ercise of  discretion  by  the  Special 
Term.  Id. 

19.  It  Is  a  matter  for  the  discretion 
of  the  General  Term  whether  or 
not  to  set  aside  a  verdict  as  exces- 
sive. The  exercise  of  this  discre- 
tion is  not  reviewable  hei-e.    Peck 

.  \.N.  F.  CitH.  M.  R.  R.  Co.    687 

Where  reception  of  evidence 

harmless  to  appellantt  no  ground  for 
teveraal, 

JSee  Oushman  v.  U.  JS.  L.  Ins.  Co. 

72 

Time  for  hearing  brfore  com- 

fnissionen  appointed  under  Rapid- 
Traiisit  Act,  inaUer  of  dXscretUm, 
and  thdr  decision  not  suit^ect  to 
review* 

SesInreN.Y.El.R.R.Co.    827 

Astovlhetherthe(J^eneral  Tenn 

may  reverse  a  judgment  rendered  for 
drfendants  because  other  persons  were 
necessary  parties,  and  inay  require 
the  necessary  parties  to  he  brought  in, 
qruBre^  this  court  has  no  such  power. 

See  People  ex  rd.  v.  Clark.      518 

General  Term  cannot  sustain 


judgment  dismissing  complaint  on 
ground  cause  of  action  was  equitable, 
not  legal,  where  point  Tiot  raised  be- 
low, and  where  the  relief  of  plaintij^, 
if  he  succeeded,  would  be  the  saine  in 
either  case. 
See  Williams  v.  Slots.      (Mem.) 

601 

The  fact  that   the  General 

Term,  in  passing  upon  the  correct- 
ness of  a  nonsuit,  overlook  an  amend- 
ment to  the  pleadings,  is  not  ground 
for  reversal,  as  the  court  can  pass 
upon  the  question. 

See  Van  Vctlkenburgh  y.  Am,  Pop. 
L.  Ins.  Co.    (Mem.)  606 

Appeal  to  this  eonrt  not  proper 

in  action  tried  by  3ury^  where  facts 
were  btfore  General  Term,  or  where 
judgfnent  of  General  Term  reverses 
judgtnent  for  less  than  9500. 

See  Wagner  v.  S.  L  R.  R.  Go. 
(Mem.)  614 


ARREST. 

1.  Defendant  D.,  bv  the  representa- 
tion that  defendants,  who  were 
sugar  brokers,  had  made  sales  of 
su^rs  upon  terms  proposed  by 
plaintiff,  induced  it  to  ship  the  su- 
gars to  the  purchasers  and  to  send 
to  defendants  the  invoices  of  bills 
of  lading,  they  undertaking  to  col- 
lect and  pay  over  the  proSseds  of 
sales.  Defendants,  m  fact>  had 
made  sales  upon  different  terms, 
lliey  made  out  new  invoices  in 
defendants*  firm -name,  received 
the  proceeds,  and  refused  to  pay 
them  over.  Held,  that  the  trans- 
action was,  in  effect,  the  same  as 
if  plaintiff  had  intrusted  defend- 
ants with  possession  of  the  sugars* 
with  authority  to  sell  and  to  col- 
lect the  price,  and  they,  therefore, 
occupiea  the  position  of  factors, 
not  of  brokers ;  and  that  in  an  ac- 
tion to  recover  the  proceeds  of  the 
sale  an  order  of  arrest  was  prop- 
er, either  under  the  provision  of 
the  Code,  §  179,  sub.  %  authonz- 
ing  an  ari'eet  in  an  action  for  mo- 
neys received  in  a  iiduciary  ca- 
pacity, or  that  authorizmg  tt  when 
the  debt  was  fraudulently  con- 
tracted (sub.  4).  Standard  Sugar 
Rtf.  V.  Dayton.  486 

2.  Also,  that  it  was  no  defense  that 
sales  wei^  made  on  diffei'ent  terms 
from  those  authorized  by  plain- 
tiff; that  D.  could  not  set  up  his 
own  fraud  to  shield  him  from  re- 
sponsibility as  factor,  and  plain- 
tiff could  adopt  the  sales  made 
and  claim  the  proceeds.  Id. 

3.  An  order  of  arrest,  in  an  action  to 
recover    possession    of    personal 

Sroperty,  is  authorized  under  sub- 
ivision  3  of  section  179  of  the 
CkKie,  as  amended  in  1851,  when  it 
appears  that  possession  of  the 
property  was  acquired  by  defend- 
ant, as  purchaaer,  fraudulently 
and  under  circumstances  justify- 
ing a  reclamation  by  the  vendor, 
and  that  defendant  has  sold  the 
property  with  intent  to  perfect  the 
fraud,  and  to  put  the  property 
beyond  the  reach  of  the  owner; 
such  a  sale  is  a  disposition  of  the 
'  pix>pert^  "  with  intent  to  deprive 
the  plaintiff  of  the  benefit  there- 
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ofy"  within  the  meaninr  of  said 
section.    Barnett  v.  JSelTing,    492 


ASSESSMENT  AND  TAXATION. 

1.  Under  the  provision  of  the  act  of 
1861,  relating  to  contiacts  by  the 

corporation  of  the  ciiy  of  New 
Yoi^  (}  1,  chap.  308,  Laws  of  1861), 
subetitutingthe  comptroller,  coun- 
sel to  the  corporation  and  recorder 
of  said  city  as  a  Board  of  Revision 
and  Correction  of  assessments  for 
local  improvements  in  place  of  the 
common  council,  and  devolving 
upon  the  new  board  the  power 
and  authority  then  vested  m  the 
common  council  in  reference  to 
such  assessments,  the  said  boaitl 
had  the  same  authority  as  was 
conferred  upon  the  common  coun- 
cil by  the  act  of  '1859,  relating  to 
taxes  and  assessments  in  said  city 
(}  17,  chap.  302,  Laws  of  1859),  to 
refer  back  the  assessment-lists  to 
the  board  of  assessors  for  revisal 
and  correction ;  and  in  case  of 
such  I'eference  the  provision  of 
said  act  of  1861,  pi*oviding  that  if 
the  assessment-lists  shall  not  be 
confii-med  within  thirty  days  by 
said  Board  of  Revision  and  Cor- 
rection, they  shall  be  deemed  to 
be  confirmed,  does  not  apply; 
after  they  are  i-efeiTed  back  they 
cannot  be  confirmed  in  any  way 
until  thev  are  again  certified  and 
presented  to  the  board  for  confir- 
mation.    T<me  V.  Mayor,  etc.    157 

2.  The  thirtv  days'  limitation  con- 
tained in  the  act  of  1861,  was  not 
repealed  by  the  provisions  of  the 
act  of  1872  (chap.  580,  Laws  of 
1872),  defining  the  powers  of  said 
Board  of  Re\i8ion  and  Correction. 

Id. 

S.  In  liay,  1871,  T.,  plaintifiT's  intes- 
tate, contracted  to  do  certain  work 
upon  a  street  of  said  city.  The 
contract  referred  to  and  made  a 
pai-t  thereof  a  city  ordinance  I'eg- 
ulating  the  mode  of  making  pay- 
nients  for  work  done  under  such 
contracts,  which  provided  that  the 
final  payment  should  not  be  made 
until  the  assessment  for  the  work 
shall  have  been  confirmed.  The 
work  was  completed  by  T.  in  De- 
cember, 1872:  in  March,  1874,  the 


board  of  assessors  completed  the 
assessment  -  lists,  and  presented 
them  to  the  Board  of  Revision  and 
Correction,  by  whom  they  were 
returned  for  revision  and  correc- 
tion. The  lists  had  not  been  cor- 
rected or  again  pi-esented  to  the 
board  for  confirmation  when  this 
action,  which  was  brought  to  re- 
cover the  final  payment,  was  com- 
menced. JffM,  that  the  action 
was  prematurely  brought,  and 
plaintiff  was  not  entitled  to  recov- 
er; that  it  was  immaterial  whether 
said  Board  of  Revision  and  Cor- 
rection acted  legally  or  illegally 
in  refusing  to  confirm  and  in  re- 
turaing  the  assessment-lists ;  they 
not  having  been  again  certified  to 
the  boai*d,  were  not  confirmed. 

Id, 

4.  The  ordinance  referred  to  and 
made  part  of  the  contract  was 
passed  prior  to  the  passage  of  the 
act  of  1861,  and  pi*ovided  for  a 
confirmation  ''by  the  common 
council."  Hddf  that  the  condi- 
tion as  to  confirmation  was  not 
rendered  inoperative  by  the  fact 
that  when  the  contract  was  made 
the  common  council  could  not  con- 
firm; that  the  words,  '*by  the  com- 
mon council,"  in  the  oixli  nance 
wei*e  made  inopemtive  by  the  act 
of  1861,  and  as  the  parties  con- 
ti*acted  with  refei'ence  to  that  act, 
the  ordinance  and  the  conti'act  are 
to  be  read  as  if  these  words  were 
stricken  out;  and  the  condition  re- 
quired a  confiiination  by  compe- 
tent authority.  Id. 

5.  Also  kdd,  that  in  the  dischar^  of 
their  duty  the  Board  of  Revision 
and  Correction  were  independent 
public  ofidcers,  acting  not  for  the 
peculiar  benefit  of  the  corpoiii- 
tion,  but  for  the  public  good,  in 
obedience  to  the  mandate  of  the 
Legislature;  and  that  therefore 
the  city  corporation  was  not  I'e- 
ponsible  for  negligence  or  omis- 
sion on  their  part  in  the  discharge 
of  their  duties,  and  so  was  not  lia- 
ble because  of  a  failura  to  confirm 
the  assessment  Id. 

6.  Where  application  is  made  to  set 
aside  an  assessment  for  a  local  im- 
provement in  the  city  of  New  York, 
upon  the  ground  that  it  is  violative 
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of  the  provifion  of  the  act  of  1840 
($  7,  chap.  326,  Laws  of  1840),  pro- 
hibiting an  aasessment  exceeoing 
half  the  value  of  the  property,  as 
valued  by  the  general  tax  aflseas- 
ors,  if  it  appears  that  there  was  a 
prior  valuation  of  the  property,  it 
18  not  incumbent  upon  the  city  to 
show  that  in  making  the  aasess- 
ment it  kept  vdthin  the  limit  pre- 
scribed by  the  act ;  but  the  bur- 
den of  proof  is  upon  the  petitioner 
to  show  that  such  limit  has  been 
exceeded.  The  presumption  in 
such  case  is  in  favor  of  the  regu- 
larity of  the  assessment.  In  re 
HA.  £,  0.  Asylvm,  476 

7.  Where,  therefore,  it  appeared 
that  the  premises  in  question  had 
been  included  with  other  lots  in, 
and  valued  upon  a  prior  assess- 
ment roll,  as  one  parcel;  Hddt 
that,  in  the  absence  of  evidence 
thaJb  the  lots  in  question  were  not 
of  equal  value  with  those  included 
with  them  in  the  prior  valuation. 
An  assessment  not  exceeding  one- 
half  the  value  of  the  lots,  as  ascer- 
tained by  apportioning  the  assess- 
ed valuation  of  the  whole  parcel 
equally  on  the  lots  included  there- 
in, was  valid.  Id. 

8.  But  where  it  appears  that  the 
assessment  exceeds  half  the  valua- 
tion, the  power  of  the  court  to  re- 
duce the  assessment  to  one-half 
the  valuation  cannot  be  exeixnsed, 
and  the  assessment  must  be  set 
aside  wholly,  unless  the  precise 
valuation  appears ;  the  burden  of 
proof  in  such  case  is  upon  the 
city,  and  the  Correct  amount  must 
be  clearly  shown.  Id, 

9.  When  the  proceedings  in  the  case 
of  an  assessment  for  a  Ipcal  im- 
provement are  regular  upon  their 
lace,  and  on  presentation  make  out 
a  right  to  levy  and  collect  the 
amount,  in  due  course  of  law,  by 
municipal  lease  of  real  estate,  they 
have  the  force  of  a  judgment,  and 
a  party  paving  on  presenUirtion 
and  demand  may,  upon  a  subse- 
quent setting  aside  of  the  asses- 
sment, maintain  an  action  against 
the  municipal  corporation  to  re- 
cover back  the  amount.  The  pay- 
ment in  such  case  is  not  voluntaiy, 
but  under  coercion  by  law.  i^- 
eer  v.  Mayor,  etc,  497 


10.  Under  the  provision  of  the  act 
of  1872,  relating  to  local  improve- 
ments in  the  city  of  New  Yorii  (§  7, 
chap.  580,  Laws  of  1872),  which,  in 
the  absence  of  fraud,  prohibits  the 
vacating  of  an  assessment  for  ir- 
regularity save  for  i«-paving  & 
street,  where  an  assessment  upon 
the  property  for  paving  the  same 
street  has  once  been  paid,  to  sus- 
tain proceedings  to  vacate  an 
assessment  for  i-e-paving,  actual 
payment  of  a  prior  assessment 
must  be  provea;  the  applicant 
cannot  rely  uix)n  a  presumption  of 
payment  arising  from  lapse  of 
time.    InrePet^  WUleU  490 

When  deed  does  not  operate 

as  an  assignment  of  parcl  agreanent 
topay  off  eTumwbranees  mads  by  a 
third  person  with  grantor. 

See  Miller  v.  JVincheU.  437 


ATTORNEY. 

1.  An  attorney  employed  to  draw  & 
deed  is  competent  to  testify  aa  to 
the  dii-ections  received  by  him 
from  the  parties,  and  as  to  the 
transaction  between  them  at  the 
time.  Knowledge  acquired  under 
such  circumstances  is  not  within 
the  class  of  privileged  communi- 
cations. Hebbard  v.  Haughian,  55 

2.  Before  the  commencement  of  this 
action,  plaintiff  agreed  with  his 
attorney  that  the  latter  should  be 
paid  out  of  the  amounts  collected 
a  fee  contingent  upon  the  recov- 
eiy.  Duiing  the  proffress  of  the 
trial  the  pai*ties  settled,  and  plain- 
tiff gave  to  defendant  a  rel^ise  of 
the  cause  of  action,  and  an  agree- 
ment that  the  action  might  be  dis- 
continued without  costa.  Defend- 
ant, however,  at  the  time  prom- 
ised to  pay  aXL  costs  to  plamtiff 's 
attorney.  On  motion,  an  order 
discontinuing  the  action  on  pay- 
ment of  plamtiff 's  costs  and  dis- 
bursements, to  be  taxed  waa 
granted.  On  appeal  from  an  order 
of  Greneral  Tei*m  afiii*ming  said 
order.  Held,  that  plaintiff's  attor- 
ney had  no  lien  upon  the  cause  of 
action,  and  the  parties  had  t|ie 
right  to  settle  without  providing 
for  his  costs ;  that,  it  not  app^ai'- 
ing  that  defendant  had   refused 
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to  pay  said  costs,  or  that  a  bill 
thereof  had  ever  been  presented 
to  or  demanded  of  him,  or  that  he 
iras  unable  to  pay  them,  and  as 
it  was  no  part  of  the  agreement 
that  the  costs  should  be  paid  be- 
fore or  as  a  condition  of  the  discon- 
tinuance, an  unconditional  order 
of  discontinuance  might  have  been 
gmnied,  but  that  plaintiff  could 
not  complain  of  a  condition  im- 
posed' for  his  benefit,  and  if  the 
taxable  costs  were  not  a  sufficient 
compensation  to  his  attorney,  he 
or  his  attorney  still  had  a  remedy 
upon  the  agreement.  Wright  v. 
Wright.  96 

S.  An  attorney  has  a  lien  upon  a 
judgement  obtained  by  him  for  the 
amount  of  his  costs  and  agreed 
compensation,  and  to  that  extent 
may  be  regarded  as  equitable  as- 
signee of  the  judgment;  but,  in 
the  absence  of  notice  of  such  Hen, 
the  defend&nt,  acting  in  good  tiuth, 
has  the  right  to  pay  the  judgment 
to  the  plaintiff.   WrigHv*  Wright. 

98 

4.  As  to  whether  a  notice  to  de- 
fendant's attorney  of  the  lien  is 
sufficient,  qunBre.  Id. 

5.  Where  a  notice  was  incorporated 
in  a  stipulation  extending  time  to 
answer,  which  stipulation  was  not 
acted  upon  by  defendant's  attor- 
ney, but  was  I'etumed,  and  where 
it  did  not  satisfactorily  appear  that 
it  came  to  the  attention  of  said 
attorney,  held,  that  the  proof  of 
notice  was  not  sufficient  to  nuUifv 
a  settlement  made  in  pfood  faith 
by  defendant  with  plaintiff.    Id. 

WhengtatementJtf  to  are  priv- 
ileged coiwiMimioationJi. 
aee  Amutrong  v.  People.  88 


BEQUESTS. 
iSee  Wills. 

BETTING  AND  GAMINQ. 

1.  A  contract  whereby  A.,  for  a  val- 
uable consideration,  agi'ees  to 
purchase  of  B  gold  coin  at  a  spe- 
cilied  price  within  a  s^^eciiied  time. 


B  having  the  option  to  deliver  or 
not,  is  not  upon  its  face  a  wager 
contract  within  the  meaning  of  the 
statutory  provision  declaring  such 
contracts  void.  (1  R.  S.  662,  $  8.) 
Bigdow  V.  Benedict,  202 

2.  In  the  absence  of  evidence  to  the 
contrary  it  will  be  presumed  that 
the  contract  was  made  in  good 
faith ;  with  intent  on  the  part  of 
both  parties  to  peiform.  Id, 

8.  It  BeemSt  that  when  an  optional 
contract  for  the  sale  of  property 
is  made  and  there  is  no  mtent  on 
the  one  side  to  sell  or  on  the  other 
to  purchase,  but  merely  that  the 
difference  shall  be  paid  according 
to  the  fluctuations  m  the  market, 
the  contract  is  a  wager  within  the 
meaning  of  the  statute  and  so  void. 

Id, 


WUA,  NOTES  AND  CHECKS. 

1.  Where,  in  an  action  to  recover 
a  balance  of  account  for  ad- 
vances made  by  plaintifls  by 
means  of  acceptances  and  pay- 
ments through  their  bankera  of 
drafts  drawn  upon  them  by  de- 
fendant, it  apiHsared  that  plain- 
tiffs, upon  receivintip  from  the 
bank  the  cancelled  drafts,  in  ac- 
cordance with  their  usual  custom 
and  without  fraudulent  intent, 
and  before  any  question  or  vari- 
ance had  arisen  between  them  and 
defendants,  voluntarily  destroyed 
them',  with  other  vouchers  I'eceived 
at  the  same  time,  fiis/d,  that  this 
did  not  deprive,  plaintiffs  of  the 
right  of  pi'oving  acceptance  and 
payment  of  the  drafto,  without 
producing  them.    Stede  v.  Lord. 

280 

2.  The  drafts  were  useful  only  as 
vouchers,  and  their  destruction 
without  fraudulent  intent  did  not 
absolve  the  debtor  tvom  his  obli- 
gation to  repay,  or  preclude  other 
proof  of  the  advances.  Id, 

3.  Where  a  married  woman,  having^ 
a  separate  estate,  borrows  money 
for  the  avowed  purpose,  on  her 
part,  of  applying  the  same  to  the 
oenefit  of  her  estate,  and  the  loan 
is  made  and  her  promissory  note 
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taken  for  the  amount,  in  reliance 
npon  such  representation,  her  es- 
tate is  liable,  and  an  action  may 
be  maintained  ag'ainst  her  upon 
the  note,  although  the  money  bor- 
i*owed  was  not  in  fact  applied  for 
the  benefit  of  such  estate.  Mc- 
Vey  y.  CantreU,  295 

4.  In  an  action  brought  by  the  per- 
sonal representatives  of  a  deceased 
person  upon  a  promissory  note 
against  maker  and  indorser,  nei- 
ther of  the  defendants  can  be 
called  as  a  witness  in  favor  of  the 
other,  as  to  personal  transactions. 
vnih  the  deceased,  although  they 
have  put  in  separate  answers. 
Alexander  v.  Dutcher.  885 

6.  The  act  of  1823  (chap.  276,  Laws 
of  1823),  authorizing  maker  and 
indorser  to  be  joined  in  one  action, 
and  declaring  that  a  defendant  in 
such  action  shall  be  entitled  to 
the  testimony  of  a  co-defendant 
in  those  cases  where  he  would 
have  been  entitled  to  it,  had  the 
suit  been  brought  in  the  form 
theretofore  used,  was  superceded 
by  sections  120  and  397  of  the 
Code.  Jd. 

6.  An  action  of  replevin  bv  the 
maker  will  not  lie  for  a  check, 
after  it  has  been  presented  to  and 
paid  by  the  drawee,  and  returned 
as  a  voucher  to  the  maker.  JSar- 
nett  V.  SeUing.  492 

7.  8.  W.  U  Co.  were  engaged  in  the 
manufacture  of  goods,  which  they 
consigned  to  plaintiffs  for  sale, 
with  liberty  to  draw  for  a  certain 
proportion  of  their  value,  the 
drafts  being  sold  and  pi*oceeds 
credited  to  the  drawera.  On  the 
23d  of  June,  1870,  said  8.  W.  k  Co. 
borrowed  of  plaintiff  $5,000,  giving 
as  secuiity  two  notes,  one  at  four 
and  the  other  of  five  months,  in- 
dorsed by  defendant,  for  their 
accommodation.  In  August,  1870, 
8.  W.  &  Co.  gave  their  note,  dated 
June  23,  for  the  amount  of  the 
loan,  payable  one  day  from  date. 
After  the  notes  endorsed  by  de- 
fendant becAme  due,  an  agree- 
ment was  made  between  plaintiffs 
and  the  makers,  without  defend- 
ant's consent  or  knowledge,  that 
said  makers   should    di-aw  time 


drafts  on  plaintiffs  to  cover  the 
loan,  which  plaintiffs  agreed  to 
accept  and  sell,  and  thus  be  kept 
in  funds  to  the  amount  of  the  loan. 
In  pursuance  of  the  agi-eement, 
druts  were  drawn,  accepted  and 
sold.  In  an  action  upon  the  notes, 
heldf  that  by  the  new  agreement 
there  was  a  deai*  intention  on  the 
pai't  of  both  pai'ties  to  extend  the 
time ;  that  the  agreement  was  for 
a  sufficient  consideration,  and  was 
valid ;  and  that  thereby  defendant 
was  discharged.  Also,  that  the 
loan  was  not  made  on  the  one-day 
note  but  that  it  was  immaterial 
whether  the  liotes  in  suit  were 
^ven  for  the  loan  or  as  collateral ; 
in  either  casi^i^.a  valid  agreement 
extending  the  time  of  payment 
operated  to  suspend  the  right  to 
prosecute,  and  so  discharged  the 
mdorser.  Pmneroy  v.  Tomner.  547 


BOARD  OF  SUPERVISORS. 
See  Supervisors  (Board  of). 


BONDS. 
See  TowK  Bovniiro. 


BOUNDARIES. 

Where  monuments  existing  at  the 
time  of  a  conveyance  are  referred 
to  therein,  which  have  since  dis- 
appeai'ed,  parol  evidence  of  their 
location  is  competent.  RMnson 
v.  KiiM,  147 


BRIDGES. 

1.  As  to  whether,  where  two  towns 
are  divided  by  a  stream,  a  bridge 
over  which  would  connect  a  high- 
way existing  in  each  of  the  towns, 
an  implied  liability  upon  the 
towns  to  erect  the  bridge  at  joint 
expense  is  created,  qxasre.  Beck- 
with  V.  Whalen.  430 

2.  No  such  joint  liability  exists,  un- 
less there  is  at  the  time  a  lawful 
highwav  in  each  town,  which 
would  be  connected  by,  and  of 
which  the  bridge  would  form  a 
part.  Idm. 
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8.  The  mere  fact  that  a  hu^hway 
has  been  laid  out  is  not  sufficient ; 
there  must  be  an  exiatintf-  thor- 
oughfare»  suitable  for  travel.    Id. 


BROKER. 

1.  Where  in  an  action  by  a  real  es- 
tate broker  against  the  personal 
representatives  of  a  deceased  cus- 
tomer to  recover  an  alleged  agreed 
compensation  for  effecting  a  sale, 
the  only  witness  as  to  the  contract 
was  the  son  of  the  plaintiff  whose 

•  own  compensation  depended  upon 
plaintiff's  success,  and  where  the 
compensation  alleged  to  have  been 
agi'eed  upon  was  more  than  double 
the  usual  compensation,and  where 
other  circumstances  rendered  the 
statement  of  the  witness  not  en- 
tirelv  free  from  improbability; 
Hda,  that  the  cate  was  a  proper 

'  one  for  the  jury ;  and  that  a  refu- 
sal to  submit  tne  question  to  the 
jury,  and  a  direction  of  a  verdict 
for  the  amount  claimed  was  error. 
Kavanaghy,  WiUon.  177 

2.  Defendant  D.,  bv  the  representar 
tion  that  defendants,  who  were 
sugar  brokers,  had  made  sales  of 
sugars  upon  terms  proposed  by 
plaintiff,  induced  it  to  ship  the 
sugars  to  the  purchasers  and  to 
send  the  defendants  the  invoices 
of  bills  of  lading,  they  undertiik- 
ing  to  collect  and  pav  over  the 
proceeds  of  sales.  Defendants,  in 
fact,  had  made  sales  upon  differ- 
ent terms.  Thev  made  out  new 
invoices  in  defendant's  firm-name, 
received  the  proceeds,  and  refused 
to  pay  them  over.  Held,  that  the 
transaction  was,  in  effect,  the  same 
as  if  plaintiff  had  intrusted  de- 
fendants with  possession  of  the 
sugars,  with  authority  to  sell  and 
to  collect  the  price,  and  they, 
therefore,  occupied  the  position 
of  factors,  not  of  bi'okei's;  and  that 

'  in  an  action  to  i*ecover  the  pro- 
ceeds of  the  sale  an  order  of  arrest 
was  proper,  either  under  the  pro- 
vision of  the  Co<le,  $  189,  sub.  2, 
authorizing  an  arrest  in  an  action 
for  moneys  received  in  a  iiduciaiy 
capacity,  or  that  authorizing  it 
when  the  debt  was  fraudulently 
contracted  (sub.  4).  Standard 
/Sugar  JUf.  v.  DayUm.  486 


BURDEN  OF  PROOF. 

1.  An  acknowledgment  of  payment 
in  the  consideration  clause  of  a 
deed  does  not  conclude  the  grant- 
or. In  an  action  to  recover  the 
purchase  price,  he  may  show  the 
actuid  consideration  (  that  it  was 
not  paid,  and  the  time  when  and 
manner  in  which  it  was  to  be 
paid.    Eebbcnrd  v.  Haughian.    54 

2.  The  onua,  however,  is  upon  hin» 
of  showing  these  facts,  and  that 
defendant  was  in  default  at  the 
time  of  bringing  the  action,  and 
any  evidence  tending  to  disprove 
the  allegations  and  proof  of  plain- 
tiff, is  competent  under  a  general 
denial,  althoup^h  consisting  entire- 
ly of  affirmative  proof  of  a  con- 
tract different  from  that  alleged 
by  plaintiff.  /cL 

3.  Accordingly  held,  where  in  an 
actioiL  to  recover  the  considei^tioa 
for  an  assignment  of  certain  let- 
ters patent,  plaintiff  alleged  that 
the  consideration  was  agreed  to 
be  paid  in  one  year,  while  defend- 
ant^ evidence  was  to  the  effect 
that  the  consideration  was  to  be 
paid  conditionallv,  not  abeolutelv ; 
tiiat  a  decision  of  the  referee  to  the 
effect  that  the  burden  of  proof  waa 
upon  plaintiff  to  show  that  the 
agreement  waa  not  conditional* 
but  absolute,  was  correct.        Id. 

4.  A  contract  between  a  commission 
merchant  and  a  dealer  in  produce, 
by  which  the  foi*mer  agrees  to  ad- 
vance money  at  the  legal  rate  of 
interest  to  enable  the  dealer  to 
purchase  or  cany  his  produce* 
and  is  also  to  receive  a  percentage 
upon  the  monev  advanced  as  a 
commission  for  tne  care,  manage- 
ment and  sale  of  the  pntfierty,  is 
not  per  ae  usui-ious;  the  onus  is 
uix)n  the  party  seeking  to  impeach 
the  transaction  to  show  a  guilty  in- 
tent and  that  the  contract  was  a 
cover  for  usui*y.  Mattkewt  v. 
Cue.  239 

5.  The  act  which  will  deprive  a 
canner  of  the  benefit  of  a  contract 
for  limited  liability  fairly  'made* 
must  be  an  affii*mative,  but  not 
necessarily  an  intentional,  act  of 
wrong-doing;   and    the  <mu9   of 
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proving  this  is  upon  the  party 
claiming  it.  Maffnin  v.  Dins^ 
more,  410 

6.  Where  application  is  made  to  set 
aside  an  assessment  for  a  local  im- 

?rovemeat  in  the  dty  of  New 
ork,  upon  the  ground  that  it  is 
violative  of  the  provision  of  the 
act  of  184D  ($  7,  chap.  326,  Laws 
of  1840),  prohibiting  an  assess- 
mient  exceeding  half  the  value  of 
th<6  property,  as  valued  by  the 
g^nml  tax  assessors,  if  it  appears 
that  there  was  a  prior  valuation 
of  the  property,  it  is  not  incum- 
bent upon  the  city  to  show  that  in 
making  the  assessment  it  kept 
within  the  limit  prescribed  by  the 
act ;  but  the  burden  of  proof  is 
upon  the  petitioner  to  show  that 
such  limit  has  been  exceeded. 
The  presumption  in  such  case  is 
in'  favor  of  the  regularity  of  the 
assessment.  In  re  Bed.  B.  0. 
Agylwnu  476 

7.  But  where  it  appears  that  the 
aseoBsment  exceeds  half  the  valu- 
ation, the  power  .of  the  court  to 
reduce  the  assessment  to  one-half 
ihe'valuation  cannot  be  exercised, 
and  the  assessment  must  be  set 
aside  wholly,  unless  the  precise 
valuation  appears ;  the  burden  of 
proof  in  such  case  is  upon  the  city, 
and  the  correct  amount  must  be 
clearly  shown.  Id. 

&  Where  a  policy  of  life  insurance 
contains  a  clause  declaring  it  null 
and  Void,  in  case  the  insured  dies 
by  his  own  hand,  and  the  insured 
commits  suicede.  it  is  incumbent 
upon  a  party  seeking  to  enforce 
the  policy  to  prove  that  the  self- 
destruction  was  not  the  conscious, 
voluntary  act  of  one  responsible 
for  his  actions,  but  the  involuntary 
act  of  an  insane  person.  Weed  v. 
M.  B.  L.  Ine.  Co:  661 

9.  Where  a  policy  of  life  insurance 
contains  a  condition  forfeiting  it  in 
case  the  insured  dies  of  a  disease 
induced  or  aggravated  by  intem- 
perance, it  is  a  condition  subse- 
quent, and  in  an  action  upon  the 
policy;  plaintiff  is  not  required  to 
prove  that  the  policy  was  not  thus 
forfeited ;  but,  if  a  foifeiture  is 
claimed*  the  burden  is  upon  de- 


fendant to  show  a  breach  of  the 
condition.  Van  Vdlkenburgh  v. 
Am,  Pop.  L,  Ina.  Co.  605 


CASES  REVERSED,  MODIFIED, 
DISTINGUISHED,  LIMITED 
AND  QUESTIONED. 

Bamett  v.  Selling  (9  Hun,  236)  mod- 
ified.   BameU  v.  SeUing.        4d3 

Barto  V.  Himrod  (8  N.  Y.,  483)  dis- 
tinguished.   In  re  QU.  EL  B.  R. 

Co.  364 

• 

BeehiDith  v.  WhaLm  (66  N.  T.,  322) 
distinguished.  BedwUh  v.  Wha- 
Im.  430 

Besdr.  N.  T.  C.  cfr  H.  B.  R.  R.  (9 
Hun,  457)  reversed.  Bead  v.  N. 
F.  C.AH.ILR.B.  171 

Blade  v.  Noland  (12  Wend.,  173) 
distinguished.  Stedev.  Lord.  283 

Brown  v.  Nididls  (42  N.  Y.,  26)  dis- 
tinguished.  Firgu8on  v.  Craw- 
ford. 255 

Ccmpbdl  V.  Foeter  (35  N.  Y.,  861) 
limited  and  distinguished.  WU- 
ZiofM  V.  Thorn.  374 

Clnte  V.  Bool  (8  Paige,  88)  limited 
and  distinguished.  WULiamt  v. 
Tlwm.  279 

Cox  V.  Spriggs  (6  Md.,  286)  distin- 
guished and  questioned.  Cwrry  v. 
P&ioere.  217 

Dewton  v.  N<yye8  (6  J.  R.,  296)  dis- 
tinguished. FerguBon  v.  CraW' 
ford  266 

EtnJtmry  v.  81usldon  (68  N.  Y.  227) 
distinguished.  Btul  v.  Southuiek. 

586 

Ferguson  v.  Cravford  (7  Hun)  re- 
versed.     Fergusoih  v.  Crawford. 

253 

Fleetwood  v.  Mayor,  etc  (2  Sandf.* 
475)  distinguished.  Peyser  v. 
Mayor,  etc.  502 

Flike  y.B.&A.R.R.  Co.  (63  N.  Y. 

549)  dlBtinguished.     Bead  v.  N. 

Y.C.<tH.B.B.B.Co.         174 
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JFMer  y.  Van  Bwd  (5  Han  821)  re- 
versed.   FoffUry,  Van  Meed.    19 

JPbx  V.  Mayer  (54  N.  Y.  130)  distin- 
giuBhed.     Miller  y.  Hall.        252 

,Fh}8t  y.  7bnA«r9  Svgs,  Bk.  (8  Hun, 
^)  reversed  in  pai*t.  JF^rast  v. 
Yankers  /Svffs.  Bk,  553 

Graff  V,  BawMtt  (31  N.  Y.  9)  distin- 
fiToished.    WULiavM  v.  TAont.  274 

Bonn  V.  Fan  Foorfti«  (15  Abb.  Pr. 
[N.  8.]  79)  overruled.  WiUiams 
v.  Thorn.  278 

Beuph  V.  Jones  (32  Penn.  St.  432) 
distlng^nifihed.  MeVey  v.  Oxn- 
ere^^.  298 

Jfi  re  Heb.  Orphan  Aeylum  (10  Hun, 
1X2)  reversed  in  part.  In  re  Heb. 
Orphan  Aeylam.  476 

Jn  re  Boberts  an  Insolvent  (10  Hun, 
253)  revei*8ed,  but  not  on  points 
dificuaeed  below.    In  re  Boberts. 

5 

In  re  Sec  Ave.  M.  E.  Ch.  (66  N.  Y. 
395)  distin^ruished.  In  re  Heb. 
Ben,  Orphan  Asylum,  478 

Kerfe  V.  Milwaukee  (21  Minn.  209) 
distinguished.  McAVpHne  v.  Pow- 
eU.  134 

Zaninfi  v.  N.  Y.  C.  (49  N.  Y.  533) 
distinguiflhed.    Besel  v.  N,  Y.  C. 

173 

XiiTin^Afon  v.  lAvingston  (52  N.  Y. 
118) distinguished.  Budv.  South- 
wick.  586 

Xodte  v.  Mal)beU  (2  Keyes,  457;  3 
Abb.  Ct.  of  Appe.  Dec.  68)  distin- 
guished.     Williams    v.     Thorn. 

276 

Lyndi  V.  iVorciin  (1  Ad.  h  El.  [N. 
B.]  29)  distinguished.  Me  Alpine 
v:  F&aeU.  132 

Maekay  v.  iV:  F.  C.  ^.  i?.  O).  (55 
N.  Y.  75)  distinguished.  Corddl 
V.  iV:  r.  C.  &H.  B.  B.  B.  Co.    123 

MarbU  v.  fTAUnei^  (28  N.  Y.  297) 
distinguished.  JBsciinoiMv.  Wha- 
len.  336 


Morgan  v.  /Simi^A  (6  Han»  320)  dis- 
tinguished.   Morgan    v.    jS^i^ii. 

544 

N.  Y.  SH  B.  B.  Co.  V.  Marsh  (12 
N.  Y.  308)  distinguished.  ^^ 
V.  Mayor,  etc.  502 

iVitf Ao2m>9»  v.  Wqful  (6  Hun  655)  re- 
versed.  Nicholsany.  WafuL.    604 

Peyser  v.  Mayor,  etc.  (8  Hun  413)  re- 
versed. Pej^MTv.  j£ra3^or,eto.    497 

Peo.  ex  rel.  Babeock  v.  Mwrray  (8 
Hun  579)  reversed.  Peo.  ex  rel. 
Babooek  v.  Murray.  527 

JRbo.  ez  re?,  v.  JP^tzsimmons  (68  N.  Y. 
514)  distinguished.    Pso.  ex  rel 


V.  Murray. 
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iVo.  «r  rel.  v.  Van  Sly<A(4Coyr.  297) 
distinguished.  Peo.  ex  rel,  v. 
Murray.  527 


i2.  i2.  Cb.  V.  Stout  (17  Wal.  658)  dis- 
tinguished.   McAlpin  V.  Powell. 

184 

Biduxrdson  v.  iV.  F.  C.  B.  B.  Ch. 
(45  N.  Y.  848)  distinguished.  Ot^ 
deay.N.Y.C.4tH.B.B.B.  Go. 

128 

Soott  V.  Nevins  (6  Duer  673)  distin- 
guished. WUliamsv.Thom.    274 

iSfZeo^  V.  Flagg  (5  B.  &  A.  342)  dis- 
tinguished.   Magnin  v.  IHnsmore. 

417 

iS^i^  V.  Pse^  (7  Hun  834)  reversed. 
Smith  V.  Pettee.  13 

/STtttton  V.  N.  Y.  a  S  H.  B.  (66  N. 
Y.  243)  distinguished.  Oordell  v. 
N.  Y.  C.  it  H.  B.  124 

WUds  V.  PicH^ord  (8  M.  &  W.  443) 
distinguished.  Magnin  v.  i>i4M- 
more.  418 


CAUSE  OP  ACTION. 

1.  By  the  terms  of  a  lease  the  les- 
sor reserved  the  right  to  sell  the 
demised  premises,  and  it  was 
agreed  that  upon  such  sale  the 
lease  should  be  determined  and 
the  tei*m  ended,  the  lesBor  to  pay 
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the  le88f^«  for  all  permanent  im- 
provements  ^rectea  by  him  on  the 
premises,  the  value  thereof  to  be 
determined  by  arbitration^  in  case 
the  parties  could  not  agree.  The 
lessor  sold,  without  reservation  or 
exception.  Held^  that  upon  the 
sale  the  term  ended,  and  the  right 
of  the  lessee  to  compensation  for 
improvements  became  absolute; 
that  he  was  not  bound  to  attorn  to 
the  grantee  and  occupy  under  him 
even  if  the  latter  was  willinf^  to 
regard  the  tenancy  as  continumg; 
and  that  upon  ref lusal  of  the  lessor 
to  submit  the  value  of  the  improv- 
ements to  arbitration,  an  action 
was  maintainable  against  him. 
Morton  y.  Weir.  247 

2.  Where  a  judgment  debtor  is  the 
beneficiary  of  a  trust  under  and 
by  which  the  trustees  are  re- 
quired to  receive  and  pay  over 
to  him  the  income  of  the  trust 
estate,  an  action  may  be  main- 
tained by  a  Judgment  creditor, 
after  the  return  of  an  execution 
unsatisfied,  to  reach  the  surplus 
income  beyond  what  is  necessary 
.  for  th^  suitable  support  and 
maintenance  of  the  osstfU  que 
trust  and  those  dependent  upon 
him.     WiUiaittS  v.  Thorn.       270 

8.  The  right  of  the  creditor  to  main- 
tain such  an  action  exists,  as  well 
where  the  trust  estate  is  personal, 
as  where  it  is  real  property.    Jd. 

4.  The  remedy  of  the  creditor  is  not 
confined  to  a  suiplus  which  has 
accrued  and  accumulated  in  the 
hands  of  the  trustees;  provision 
may  be  made  in  the  judgment,  de- 
termining what  will  be  a  reason- 
able allowance  for  the  cestui  que 
trustf  and  directing  the  applicar 
tion  toward  the  payment  of  the 
judgment,  of  any  future  surplus, 
untu  the  same  is  fully  paid.    Id, 

6.  Where  a  married  woman,  having 
a  separate  estate,  borrows  money 
for  the  avowed  purpose,  on  her 
part,  of  applying  the  same  to  the 
oen^t  of  her  estate,  and  the  loan 

'  is  made  and  her  promissory  note 
taken  for  the  amount,  in  reliance 
upon  such  representation,  her  es- 
tate is  liable,  and  an  action  may 
b^  maintained  against  her  upon 


the  note,  although  the  money  boi^ 
rowed  was  not  in  fact  applied  for 
the  benefit  of  such  estate.  Jbfe- 
Vey  v.  CantrdL  295 

6.  Where,  prior  to  the  passage  of 
the  act  of  1874  <chap.  804,  Laws 
of  1874),  consolidating  the  city  and 
county  fovernmente,  a  claim 
a^fainst  the  county  of  New  York 
had  been  audited  and  allowed  by 
the  board  of  supervisors,  all  that 
the  city  auditor  had  to  do,  in  ref- 
erence to  such  claim,  was  to  ex- 
amine the  voucher,  and  see  that 
it  was  in  proper  form ;  he  had  no 
right  to  revise  the  action  of  the 
supervisors  and  re-adjust  the 
claim.  Lantgan  v.  Mayorpete.  454 

7.  Such  a  claim  having  been  pre- 
sented to  the  auditor,  he  certified 
to  the  comptroller  that  he  had 
"  examined,  revised,  allowed  and 
settled  "  the  account  at  a  reduced 
sum;  the  comptroller  received 
and  filed  the  voucher  in  his  de- 
partment, paid  most  of  the  sum 
certified  to  b^  the  auditor,  and 
without  objection  to  the  voucher, 
offered  to  pay  the  balance.  In  an 
action  against  the  city  to  recover 
the  balance  of  the  claim,  as  audited 
by  the  board  of  supervisors,  Ae2d, 
that  the  certificate  of  the  auditor 
was,  in  effect,  a  statement  that  he 
had  ''examined  and  allowed**  the 
voucher  as  required  by  the  act  of 
1873  (chap.  335,  Laws  of  1873),  but 
that  he  disapproved  of  the  amount ; 
and  the  action  of  the  comptroller 
was,  in  effect,  an  approval  of  the 
voucher  as  required  by  said  act  ^ 
that  the  action  of  the  auditor,  in 
reducing  the  amount,  was  nuga- 
tory, and  in  the  absence  of  any 
other  defense,  that  plaintifis  were 
entitled  to  recover.  Id, 

8.  When  the  proceedings  in  the  case 
of  an  assessment  for  a  local  im- 
provement are  regular  upon  their 
face,  and  on  presentation  make  out 
a  right  to  levy  and  collect  the 
amount,  in  due  course  of  law,  by 
municipal  lease  of  real  estate,  Uiey 
hare  the  force  of  a  judgment,  and 
a  party  paying  on  presentation 
and  demana  may,  upon  a  subse- 
quent setting  aside  of  the  asses- 
sment, maintain  an  action  against 
the  municipal  corporation  to  re- 
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cover  back  the  amonnt.  The  pay- 
ment in  Buch  case  is  not  voluntai'y, 
but  under  coercion  by  law.  Pey- 
ser V.  Mayor,  etc.  497 

9.  It  seems,  that  to  warrant  an  ac- 
tion to  i*ecover  back  moneys  paid 
by  coercion  of  law,  upon  a  judg- 
ment, tax,  or  assessment,  it  must 
appear  that  the  judgment  pro- 
ceedinea  were  ^»mi /ocie  regu- 
lar, and  that  the  i-ighta  and  posi- 
tions of  the  parties  have  been 
changed  since  the  payment,  as  by 
a  reversal  for  error,  or  a  setting 
aside  for  irregularity  or  illegality. 

Id. 

10.  Plaintiffs'  complaint  alleged,  in 
substance,  that  D.  and  three  others 
owning  interests  in  oil  lands,  which 
had  cost  them  about  $36,000,  in 
pursuance  of  a  scheme  to  dispose 
of  their  interests  at  a  greatly  en- 
hanced price,  prepared  a  sub- 
scription agreement,  bv  which 
those  subscribing  affreed  to  pay 
the  sums  subscribed  by  them  re- 
spectively, to  be  used  for  the  pur- 
chase of  such  interests,  at  the  price 
of  9125,000,  the  subscribers  there- 
after to  organize  a  corporation. 
D.  undertook  to  receive  the  sums 
subscribed,  as  trustee  for  the  pur- 
pose of  making  the  purchase. 
£ach  of  them  subscribed  $5,000, 
and  caused  others  to  sign,  whose 
subscriptions  were  mailed  paid, 
but  which  were  not  intended  to  be 
and  were  not  paid.  Plaintiffs  and 
others  were  induced  to  subscribe 
and  to  pay  their  subscriptions  in 
ignorance  of  the  facts,  and  by  rep- 
resentations and  in  the  belief  that 
the  devisers  of  the  scheme  intend- 
ed to  become  joint  purchasers  with 
them.  The  moneys  paid  in  by  the 
bonafldeauhecnbers  were  received 
by  D.  and  divided  with  his  associ- 
ates A  corporation  was  after- 
wards organized,  the  property 
transferred  to  it  and  stock  issued 
to  the  subscribers  in  proportion  to 
the  amount  subscribed.  Held, 
that  the  associates  in  the  fraudn- 
lent  scheme  were  at  least  liable  to 
account  to  the  btmajlde  subscrib- 
ers for  the  profits  made  by  them 
upon  the  sale  to  the  corporation  ; 
that  such  an  accounting  was  a 
proper  subject  for  the  cognizance 
of  a  court  of  equity ;  and  every 


person  interested  in  the  result^ 
whether  as  liable  to  pay  or  as  en- 
titled to  participate,  was  a  proper 
party  thereto ;  tha^  therefore,  an 
equitable  action  for  the  purpose 
of  such  an  accounting  was  prop- 
erly brought  by  two  or  more  of 
the  boiiaJUie  subscribers  claiming 
as  such,  and  also  as  assignors  of 
other  subscribers,  against  the  per- 
sonal representatives  of  D.,  and 
against  his  associates,  all  the  other 
subscribers  being  made  parties 
defendant ;  that  the  estate  of  D. 
was  liable  to  refund  to  the  bona 
fide  subscribers  not  only  their  due 
proporiion  of  the  profits  he  had 
himself  reiUized,  but  also  of  the 
fund  which  he  had  received  as 
trustee  and  misappropriated  by 
paying  it  over  to  those  privately 
interested  with  him.  Chtty  v. 
I>et)lin.  604 

11.  Plaintiffs  also  claimed  to  rescind 
the  agi*eement  and  to  recover  back 
the  whole  sum  paid  by  them  and 
their  assignors.  Hdd,  that  an  ac- 
tion simply  for  that  purpose  might 
be  subject  to  the  objection  of  a 
misjoinder  of  parties  and  causes 
of  action.  /d. 

12.  Where  a  party  has  established  a 
right  to  the  use  of  '*  a  name,  sym- 
bol, letter,  form  or  device,"  aa  a 
trade-mark  to  distinguish  goods 
manufactured  and  sold  bv  him 
fi^m  those  of  other  manufactur- 
e]*s,  it  is  an  infraction  of  that  right 
for  another  to  print  or  manuxac- 
ture,  or  put  on  the  market  for  sale 
for  use  upon  articles  of  merchan- 
dise of  the  same  kind  any  device 
or  symbol  which,  by  its  resem- 
blance to  such  trade-mark,  wUl 
be  liable  to  deceive  the  public.  It 
is  not  necessary  that  the  symbol 
or  device  complained  of  should  be 
a/otf  simile  of  the  genuine  trade- 
mark, or  so  close  an  imitation  as 
to  be  distinguished  only  by  an 
expert,  or  upon  critical  examina- 
tion by  one  familiar  with  the  orig- 
inal ;  if  the  resemblance  is  such  as 
to  deceive  a  purchaser  of  ordina- 
ry caution,  or  if  it  be  calculated 
to  deceive  the  careless  and  unwa- 
ry, and  thus  to  injure  the  sale  of 
the  goods  of  the  proprietor  of  the 
trade-mark,  it  is  a  violation  of  his 
property  rights  therein,  and  he 
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may  maintfun  an  action  to  restrain 
Bucii  violation  and  to  recover  dam- 
ans therefor.     Ck>hnan  v.  Crwmp, 

573 

13.  To  sustain  such  an  action  it  is 
necessary  to  establish  a  guilty 
knowledge,  or  fraudulent  intent  on 
the  part  of  defendant.  It  is  suffi- 
cient to  show  the  proprietary  right 
of  the  plaintiff,  and  its  actual  in- 
fringement. Id, 

Oumer    of   vessel    who   has 

pledged  it  to  secure  a  dd)t  may 
maintain  action  to  recover  damages 
/or  negligent  injury  thereto* 

See    Wilson  v.   Knapp.    (Mem.) 

596 

Prayer  for  relief  not  oondU" 

sive  at  to  whether  cause  of  action 
stated  in  complaint  is  legal  or  equit- 
ablSf  and  when  cause  qf  action  is 
legcit  not  equitaMe. 

See    Williams  v.  JSlote,    (Mem.) 

601 

Plaintiff  sued  to  recover  dack 

mcney  paid  by  him  as  surety  for  a 
dtfaulting  tajc  coUecter^  on  the  ground 
thai  a  tax  for  the  deijlciencyhixdbeen 
reimposed  and  collected.  Held,  that 
plaintiff  was  not  entitled  to  recover; 
t?iat  repay^nent  of  the  tax  would  not 
enure  to  Vie  benefit  of  the  dtfauUing 
collector  or  his  sureties. 

See  Oakley  v.  Mayor,  etc,    (Mem.) 

612 

CHATTEL  MORTGAGE. 

WTien  instrument  amounts  to 


pledge,  not  chattel  inortgage. 
See    WUson  v.  Knapp.    (Mem.) 

596 


CLAIM  AND  DELIVERY  OP 
PERSONAL  PROPERTY. 

1.  A  requisition  to  a  sheriff  in  an  ac- 
tion for  the  claim  and  delivery  of 
personal  property,  only  authorizes 
the  taking  of  the  chattels  specified, 
from  the  defendant  named  in  the 
action  or  his  agent;  it  is  no  pro- 
tection, when  he  takes  them  n*om 
another,  in  an  action  of  trespass 
brought  by  the  latter.  Otis  v. 
WHmms.  208 

2.  The  facts  that  the  owner  is  a 
married  woman  and  that  the  de- 


fendant is  her  husband  and  agent, 
do  not  affect  the  legal  status  of 
such  owner.  Id, 

8.  Nor  does  the  fkct  that  in  the  re- 
plevin suit  the  defendant  sets  up 
title  and  possession  ii^  his  wife, 
and  succeeds  on  that  issue ;  the 
wife  is  not  bound  by  the  judgment 
thei^in.  Id, 

4.  As  to  whether  the  court,  wherein 
the  judgments  in  the  replevin  suit 
and  in  the  action  for  trespass  were 
rendered,  can  control  action  there- 
on so  that  no  more  than  full  in- 
demnity may  be  obtained  by  the 
owner  qucere.  Id. 

5.  An  order  of  arrest,  in  an  action  to 
recover  possession  of  personal 
propei*ty,  is  authorized  imder  sub- 
division 3  of  section  179  of  the 
Code,  as  amended  in  1851,  when  it 
appears  that  possession  of  the 
property  was  acquired  by  defend- 
ant, as  purchaser,  fraudulently 
and  under  circumstances  justify- 
ing a  reclamation  by  the  vendor, 
and  that  defendant  has  sold  the 
property  with  intent  to  perfect  the 
fraud,  and  to  put  the  pr(^)erty 
beyond  the  reach  of  the  owner; 
such  a  sale  is  a  disposition  of  the 
property  "  with  intent  to  deprive 
the  plaintiff  of  the  benefit  tnere- 
of,'*  within  the  meaning  of  said 
section.    Baniett  v.  Selling,    492 

6.  An  action  of  replevin  by  the 
maker  will  not  lie  for  a  check, 
after  it  has  been  presented  to  and 
paid  by  the  drawee,  and  returned 
as  a  voucher  to  the  maker.       Id. 


\ 


CODE  OP  PROCEDURE, 

6  120.    See   Alexander  v.  Dutcher, 
885. 
173.    ^S^  Reeder  v.  Savre,  180. 
179,  sub.  2.    S.    S.  £^finery    v. 
DavtoTt,  484. 
$  179,  sub.  3.     Bamett    v.  Setting, 

492. 
(  306.    Provost  V.  Provost,  141. 
66  308,  309.  Noyes  v,  C.  A.  Society, 

481. 
6  397.    Alexander  v.  Dutcher,  885. 
}  398.    C.  A.  Society  v.  Loveridgcj 
387. 
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Tooley  v.  Baeon^  34. 
399.    Alexander  v.  JOuteher,  885. 
C.  A.  Society  v.  Loveridge, 
387. 


COMMISSIONERS  OF  EXCISE. 

In  cities  cannot  be  ajipointed 

verbally  under  excise  act  of  1870. 
(Chap.  170.) 

See  I^eople  ex  rel,  v.  Murray,  521. 


COMMISSIONERS  (R.  R). 

Appointrnewt  of  and  authority 

vmder  Rapid'  Tranevt  Act. 
See  In  re  N.  T.  EL  R.  -R.  Cb., 

327 


COMMON  CARRIER. 

1.  The  rule  laid  down  upon  a  former 
appeal  in  this  case  reiterated  (62 
N.  Y.,  35),  to  wit.:  That,  where  a 
carrier,  by  his  contract,  limits  his 
liability  to  a  specified  amount  in 
case  the  value  of  goods  delivered 
for  carriafi^e  is  not  stated  by  the 
shipper,  if  goods  of  greater  value 
are  so  delivered,  silence  on  the 
part  of  the  shipper  as  to  the  real 
value,  although  there  is  no  inqui- 
ry by  the  carrier,  and  no  artifice 
to  conceal  the  value  or  to  deceive, 
is  a  legal  fraud,  which  discharges 
the  carrier  from  liability  for  oroi- 

'  nary  negligence  for  an  amount  ex- 
ceeding the  limitation  of  the  con- 
tract.   Magnin  v.  DiiiSTnore.   410 

2.  The  disclosure  of  value,  in  such 
case,  is  a  condition  precedent  to 
liability  on  the  part  of  the  carrier 
for  mere  ordinary  negligence  un- 
accompanied with  any  misfeas- 
ance or  willful  act.  Id. 

3.  An  omission  upon  the  part  x)f  the 
carrier  to  make  inquirv  as  to  the 
value  is  not  a  waiver  oi  the  limi- 
tation in  the  contract.  Id, 

4.  To  constitute  a  convemon  of 
goods  by  a  carrier,  there  must  be 
a  wrongful  disposition  or  with- 
holding thereof;  a  mere  non-deliv- 
ery wiU  not  suJftice,  nor  will  a  i^- 


fosal  to  deliver  on  demand  if  the 

goods  have  been  lost  through  neg>- 
gence  or  have  been  stolen.     Id, 

5.  Negllgfence  <  alone  is  not  misfeas- 
ance or  an  abandonment  of  the 
character  of  carrier,  which  will 
deprive  him  of  the  benefit  of  the 
limitation.  Id, 

6.  The  act  which  will  deprive  the 
carrier  of  the  benefit  of  a  contract 
for  limited  liability  fairly  made, 
must  be  an  affirmative,  but  not 
necessarily  an  intentional,  act  of 
wrong-doing;  and  the  ontLS  of 
proving  this  is  upon  the  party 
claiming  it.  Id. 

7.  Where  goods  have  been  shipped 
for  transportation,  the  master  or 
ship-owner  has  a  lien  for  freight, 
expenses  and  charges,  and  for  his 
liability  upon  outstanding  bills  of 
lading,  and  a  sheriff  cannot,  by 
virtue  of  an  attachment  or  other 
process  against  the  shipper,  take 
the  goods  without  first  giving  in- 
demnity (chap.  242,  Laws  of  1841 ). 
Campbell  v.  ConiieT.  424 

8.  In  case  the  goods  are  seized  by  a 
sheriff  without  furnishing  indem- 
nity, in  an  action  by  the  ship-own- 
er for  the  unlawful  taking,  he  is 
entitled  to  recover  the  fuU  value 
of  the  goods.  Id. 

9.  The  rights  of  the  parties  are  not 
the  same  as  if  the  action  had  been 
upon  a  bond  of  indemnity  if  one 
had  been  given  ;  without  furnish- 
ing the  indemnity,  the  sheriff,  in 
the  absence  of  bad  faith  on  the 
part  of  the  carrier,  is  a  trespasser, 
and  the  latter  is  entitled  to  recover 
the  full  value  and  hold  the  same 
as  his  security  in  lieu  of  the  prop- 
erty, id. 

10.  As  a  vessel  was  ready  to  sail  a 
sheriff  seized  a  portion  of  its  cargo, 
by  virtue  of  attachment  against 
the  shipi)er,  detained  the  vessel 
and  unloaded  the  goods  levied  on. 
In  an  action  by  the  ship  owner  for 
the  unlawful  taking,  demurrage 
was  allowed  from  the  time  of  the 
seizure.  Held,  no  error ;  that  the 
time  commenced  when  the  seizure 
was  made,  not  when  the  woi'k  of 
unloading  began.  Id. 
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COMMON  SCHOOLS. 

The  department  of  public  instruc- 
tion of  the  city  of  New  York,  cre- 
ated under  and  by  the  act  of  1871 
($  7,  chap.  574,  Laws  of  1871),  re- 
organizing- the  local  government 
of  that  city,  although  formally 
constituted  a  pai*t  of  the  city  gov- 
ernment, is  charged  with  the  per- 
formance of  duties,  not  local  or 
corporate,  but  relating  and  be- 
longing to  an  administrative 
branch  of  the  State  government. 
The  commissioner  of  said  deuart- 
ment  have  also  exclusive  autnori- 
ty  BB  to  the  employment  and  con- 
trol of  subordinates  and  servants. 
The  city  corporation,  therefore,  is 
not  liable  for  negligence  or  un- 
skillfulness  in  the  discharge  of 
their  duty  on  the  part  of  subordi- 
nates or  servants  employed  by  the 
commissioners.  Ham  v.  Mayor^ 
eU.  459 

CONDITIONS. 

Where  a  policy  of  life  insurance 
contuns  a  condition  forfeiting  it  in 
case  the  insured  dies  of  a  disease 
induced  or  aggravated  by  intem- 
perance, it  is  a  condition  subse- 
quent, and  in  an  action  upon  the 
policy,  plaintiflf  is  not  required  to 
prove  that  the  policy  was  not  thus 
loirfeited;  but,  if  a  forfeiture  is 
claimed,  the  buitlen  is  upon  the 
defendant  to  show  a  breach  of  the 
condition.  Van  Valkenbwrgh  v. 
Am,  Pop,  L,  Iris.  Co,  605 

«— PfveedM    CMd    ^vbaeqiLentj 
vihatare. 
See  TowU  r.  Hemeen,  803 


CONSTITUTION. 

The  constitutional  amendment  which 
went  into  effect  January  1, 1875, 
(art.  8,  }  11),  providing  that  no 
village,  etc,  shall  ''give  any  money 
or  property  or  loan  its  money  or 
credit^  to  any  individual  or  cor- 
poration, prevented  further  action 
in  proceedings  not  then  completed 
to.  bond  a  viUage  for  the  be^fit  of 
a  railroad,  and  rendered  all  prior 
proceedings  null  and  void.  PeopU 
exrd.y.  Trusteea  I^,  Bdieard, 

48 


CONSTITUTIONAL  LAW. 

1.  The  act  of  1873  (chap.  119,  Laws 
of  1873)  authorizing  boards  of  su- 
pervisors to  ascertain  the  amount 
a  person  is  equitably  entitled  to 
receive  back,  whose  real  estate  has 
been  assessed  in  two  towns,  is  not 
violative  of  any  provision  of  the 
Federal  or  State  Constitutions. 
People  ex  rel.  v.  Supre,  Essex  Co, 

229 

2.  Due  process  of  law  amply  re- 
quires that  a  party  shall  be  prop- 
erly brought  mto  couil  and  shall 
there  have  an  opportunity  to  prove 
any  fact  which,  according  to  the 
constitution  and  the  usages  of  the 
common  law,  would  be  a  protect- 
ion to  him  or  his  propeily.  The 
Legislature  has  the  nght  to  take 
away  a  particular  form  of  remedy, 
and  to  give  a  new  one.  Id, 

3.  Provisions  regulating  the  grant- 
ing of  licenses  for  the  sale  of  intox- 
icating liquors,  and  the  suing  for 
penalties  for  selling  without  a  li- 
cense, in  an  act  the  subject  of 
which,  as  expressed  in  its  title,  is 
the  reorganization  of  a  village,  are 
not  violative  of  the  constitutional 
provision  (art.  3,  $  16)  requiring 
that  a  private  or  local  bill  shall 
embrace  but  one  subject,  which 
shall  be  expressed  in  the  title ; 
such  provisions  relate  to  police 
regulations  which  are  embraced 
in  the  organization  or  reorganiza- 
tion of  a  village.  Village  q/  Glov- 
ersvUle  v.  Bcwell,  28^ 


4.  A  provision  in  a  villaf^  charter 
providing  for  submission  of  the 
question  of  license  or  no  license  to 
a  vote  of  the  electors  is  not  uncon- 
stitutional} that  <;^uestion  relates 
to  a  local  regulation  which  it  is 
competent  for  the  Legislature  to 
submit  to  the  people  of  the  dis- 
trict. Id, 

5.  It  seems,  that  the  act  of  1868 
(chap.  855,  Laws  of  1868),  entitled 
'*  An  act  supplemental^  to  chap- 
ter 489  of  the  Laws  of  1867,  and 
to  provide  for  the  coUection  and 
application  of  revenue  in  the 
county  of  New  York*  in  certain 
casev*  u  violative  of  the  constitu- 
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tional  provision  (art.  8» }  16)  requir- 
ing that  a  private  or  local  bill 
shall  embrace  but  one  subject, 
which  shall  be  expressed  in  its 
title.  In  re  Pet.  N.  Y.  El.  JL  R, 
Co.  327 

6.  Any  defect  in  that  act,  however, 
was  obviated  by  the  act  of  1875 
(chap.  595,  Laws  1875),  which 
secured  to  the  N.  Y.  £.  R.  R.  Co. 
the  rigrhis,  privileffes  and  fran- 
chises of  the  W.  S.  £  Y.  P.  R.  Co., 
and  ffave  to  the  former  company 
the  right  to  use  any  motor  power 
for  the  propulsion  of  its  cars  which 
the  commissioners  should  author- 
ize or  approve.  Id. 

7.  The  act  last  mentioned  conferred 
no  new  franchises,  but  simply  con- 
firmed and  regulated  franchises 
previously  possessed  by  the  W. 
8.  &  Y.  P.  R.  Co.,  to  which  the  N. 
Y.  £.  R.  R.  Co.  had  succeeded. 
Said  act,  therefore,  was  not  viola- 
tive of  the  constitutional  provisions 
(art.  3,  &  IS),  prohibiting  a  private 
or  local  bill  fluting  to  any  cor- 
poration the  light  to  uiy  down  rail- 
road tracks,  or  any  exclusive  priv- 
ilege or  franchise.  Id. 

8.  Said  constitutional  provisdons  do 
not  prohibit  legislation  amending 

.  the  cnartor  of  a  private  corporation 
by  regulating  powers,  privileges 
and  franchises  which  it  possessed 
prior  to  the  going  into  effect  of 
said  provisions  (January  1,  1875); 
but  as  to  such  a  corporation,  sim- 
ply prohibit  a  bill  giving  to  it  any 
new  right  to  lay  down  nulroad 
tracks,  or  any  new  exclusive  priv- 
ileges or  franchises.  Id. 

9.  Under  said  provisions  a  bill  may 
be  passed  waiving  a  forfeiture  of 
corporate  rights,  or  extending  the 
term  within  which  corporate  rights 
may  be  exercised ;  such  a  bill 
would  confer  no  new  substantial 
rights.  Id. 

10.  So  also,  a  bill  may  be  passed 
^vin^  a  private  raih-oad  corpora- 
tion uie  ri|^ht  to  use  a  new  or  dif- 
ferent motive  power,  provided  the 
right  be  not  exclueive.  Id. 

11.  The  act  providing  for  the  con- 
struction of  elevat^  and  under- 


ground railroads,  known  as  the 
Rapid  Transit  Act  (chap.  606,  Laws 
of  1875),  is  not  violative  of  said 
constitutional  provision ;  it  is  not 
a  local  or  private  bill  within  the 
meaning  of  the  Constitution,  but 
is  a  general  act.  Id. 

12.  The  provisions  of  the  act  last 
mentioned,  confening  upon  com- 
missioners appointed  as  specified 
in  the  act,  power  to  determine 
upon  the  necessity  of  such  rail- 
way to  fix  the  routes  and  pre- 
scribe the  plan  of  their  construc- 
tion, confer  no  legislative  powers 
upon  the  commissioners.  Corpor- 
ations organized  under,  the  act 
derive  their  franchises  from  the 
Legislature,  not  ftSom  the  commis- 
sioners, who  simply  perform  ad- 
ministnttive  acts  in  carrying  the 
law  into  effect  and  applying  it.  Id. 

13.  The  Legislature  has  authority  to 
confer  these  powers  upon  a  com- 
mission. It  cannot  in  a  ^neral 
law  determine  the  necessity  of  a 
railroad  in  any  particular  locality 
or  its  route,  or  tne  amount  of  cap- 
ital of  a  railroad  corT)oration ;  but 
it  may  provide  the  machinery  for 
the  determination  of  these  mat- 
ters, and  what  that  machinery 
shall  be,  depends  upon  ite  will.  Id. 

14.  The  provision  of  said  Rapid- 
Transit  Act  (§  36)  authorizing  ele- 
vated roads  m  actual  operat|pn  at 
the  time  of  the  passage  of  the  act, 
to  construct  connections  with  other 
roads,  and  with  depots  and  ferries, 
upon  routes  designated  b^  the 
commissioners,  is  not  violative  of 
said  constitutional  provisions;  it 
does  not  grant  any  excluedve  pri- 
vilege or  franchise  to  any  corpor- 
ation, and  is  not  a  local  or  private 
bill,  granting  the  right  to  lay 
down  railroad  tracks.  Id. 

15.  The  right  lirould  not  be  ezdnsive 
within  the  meaning  of  the  Consti- 
tution, even  if  but  one  railroad 
could  be  built  in  any  street,  so 
long  as  other  routes  were  per- 
mitted. Id. 

16.  The  fact  that  said  provision 
applies  only  to  existing  companies 
docs  not  make  it  private  or  local ; 
nor  would  the  fact  that  there  was 
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bat  one  elevated  railway  in  actual 
operation  at  the  time  of  ite  pass- 
age. Id, 

17.  The  courts  cannot  take  proof  of 
facts  aliunde  for  the  purpose  of 
showing*  a  statute,  valid  and  reg- 
ular upon  its  face,  to  be  unconsti- 
tutional. Jd, 

18.  Said  provision,  so  far  as  it  relates 
to  the  N.  Y.  E.  R.  Co.,  is  not  un- 
constitutional because  of  failure 
to  make  compensation  to  the  own- 
ers of  property  bounded  on  the 
streets  m  tne  city  of  New  York. 
Under  and  by  the  Rapid-Transit 
Act,  the  several  acts  relating  to 
said  N.  Y.  E.  R.  Co.,  and  to  the 
W.  8.  &  Y.  P.  R.  Co.,  to  whose 
rights  and  franchises  the  former 
company  succeeded  na  aforesaid 
(chap.  697,  Laws  of  1866 ;  chap. 
489,  taws  of  1867 ;  chap.  595,  Laws 
of  1875),  ample  provision  is  made 
for  compensation  to  the  owners 
of  every  property,  right  and  inter- 
est in  the  streets  of  the  city  which 
would  be  invaded  or  appropri- 
ated, including  the  rights  and 
interests,  if  any,  of  >the  owners  of 
lots  abutting  on  streets  the  fee  of 
which  is  in  the  city..  (Folgbr, 
Rafallo  and  Ajtdrbws,  JJ.,  dis- 
senting.)] Id, 

19.  The  provision  of  said  act  (}  26), 
authorizing  companies  to  construct 
rai^ays  in  streets  designated  by 
the  commisfdoners,  only  gives  the 
public  consent,  without  which  a 
railway  could  not  be  built  in  a 
street ;  it  does  not  authorize  intei*- 
ference  with  the  rights  of  private 
property.  Id. 

ao.  Section  36  of  the  Rapid-Transit 
Act,  so-called  (chap.  606,  Laws  of 
1875),  authorizing  any  existing  cor- 
poration, which  has  not  forreited 
its  charter,  or  failed  to  comply 
with  its  provisions,  whose  route  or 
routes  coincide  with  those  deter- 
mined upon  by  the  commissioners 
appointed  under  said  act,  to  con- 
struct and  operate  its  railway 
thereon  upon  fulfillment  of  the 
requirements  of  the  act,  is  not 
violative  of  the  constitutional  pro- 
visions (art.  3,  §  18)  prohibiting  the 
passa^  of  a  private  or  local  bill 
granting  to  any  corporation  the 


nght  to  lay  down  railroad  tracks, 
or  granting  to  it  any  exclusive  pri- 
vilege, immunity  or  franchise. 
In  reQil.Sl,M,  R,  Co,  361 

21.  The  clause  prohibiting  the  grant 
of  a  right  to  lay  down  railroad 
tracks  was  designed  to  prohibit  an 
original  and  independent  grant  of 
suchright,  including  the  powers 
incident  Uiereto.  This  right  can* 
not  be  granted  under  the  guise  of 
an  amendment  to  an  existing  char^ 
ter,  any  more  than  by  original 
grant.  But  an  act  restricting  and 
regulating  an  existing  right  to  lay 
down  railroad  tracks,  is  not  a. 
grant  of  that  right,  within  the 
meaning  of  said  provision.        /c{. 

22.  It  is  not  necessary  under  said 
section  of  the  Rapid-Transit  Act 
that  the  routes  designated  by 
the  commissioners  shovdd  coincide 
with  all  the  routes  of  an  existing 
corporation.  If  any  of  the  rout^ 
coincide,  the  corporation  may 
build  thereon.  The  authority  is 
co-extensive  with  the  coincidence 
of  the  routes.  Id. 

23.  Prior  to  the  passage  of  said  act» 
and  prior  to  the  going  into  effect 
of  said  constitutional  provisions, 
the  G.  E.  R.  Co.  was  incorporated 
for  the  purpose  of  constructin  gand 
operating  an  elevated  steam  ral- 
way,  in  and  through  the  streets 
of  the  city  of  New  York.  Its  routes 
had  been  designated,  and  full 
power  was  given  it  to  lay  down 
railroad  tracks  upon  the  desig- 
nated routes,  with  all  the  inci- 
dental powers  necessary  for  that 
purpose.  The  commissoners  ap- 
pointed under  said  Rapid-Transit 
Act  adopted  the  i*outea  of  said 
company,  requiring,  however, 
some  change  in  the  form  of  the 
structure  in  some  of  the  streets. 
Heldy  thpt  assuming  that  said  pro- 
vision of  the  Rapid-Transit  Act 
was  intended  to  apply  only  to  the 
G.  £.  R.  Co.,  such  provision,  as 
so  applicable,  was  not  within  the 
prohibitions  of  said  constitutional 
provisions,  as  it  did  not  grant  to 
said  company  the  right  to  lay 
down  railroad  tracks  within  the 
meaning  of  the  Constitution,  or 
any  exclusive  right  not  then 
possessed  by  it,  but  was  simply 
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Intended  to  protect  the  rights 
it  already  posfleased;  that  the 
chan^^  required  were  simply 
restrictive  in  character,  and  if,  in 
imposingr  such  restnctions,  some 
benefits  accrued,  such  as  an  exten- 
sion of  time  for  construction,  this 
did  not  change  the  character  of  the 
act.  Id, 

24.  Also  hdd,  that  the  provision  of 
the  Constitution  (art.  3,  §  18)  and 
of  said  act  (}  4),  requiring  the 
consent  of  a  majority  of  the  prop- 
erty owners  or  the  certificate  of 
Supreme  Court  commissioners  and 
the  consent  of  the  local  authorities, 
did  not  apply  to  said  corporation. 

Id. 

0 

25.  The  Rapid-Transit  Act  is  not 
subject  to  the  objection  that  it 
delegates  legislative  powers  to  the 
commissioners.  The  manner  of 
exercising  a  franchise  by  a  street 
railroad  corporation  is  not  an 
essential  element  of  the  franchise, 
and  the  legislature  may  authorize 
it  to  be  controlled  by  the  people 
or  officers  of  a  locality  whose  m- 
terests  are  especially  affected  by 
its  exercise.  Id. 

26.  Under  the  power  reserved  to  the 
Legislature  by  the  Constitution 
and  the  laws  of  the  state  (Const., 
art  8,  }  1;  1  R.  S.,  600,  6  8;  $  8, 
chap.  140,  Laws  of  1850),  it  may 
impose  upon  a  railroad  corpora- 
tion created  by  it  such  additional 
restrictions  and  burdens  as  the 
public  good  requii'es.  People  ex 
rel.  Y.  B.  &  A.  R.  B.  Co.         569 

27.  The  act,  therefore,  of  1874  (chap. , 
648,  Laws  of  1874),  requiring  the 
B.  &  A.  R.  R.  Co.  to  consti*uct  a 
bridge  in  the  manner  specified 
over  the  R.  &  C.  turnpike  road  is 
constitutionaL  Id. 

28.  R  seemSf  that  the  Legislature 
which  has  created  them  may  regu- 
late the  mode  in  which  railroad 
cor^rations  may  transact  their 
business,  the  price  they  may 
charge  for  the  transportation  of 
frei^t  and  passengers,  the  speed 
at  which  they  ma^  run  their 
trains,  the  way  in  which  they  may 
cross  or  run  upon  highways  or 
turnpikes  used  for  public  travel, 
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and  may  make  all  appropriate 
i-egulations  to  protect  the  lives  of 
passengers  upon  railroads,  or  up- 
on highways  crossed  by  them, 
although  the  power  to  amend  the 
charters  of  such  corporations  haa 
not  been  reserved.  Id. 

Legislature  has  power  ts  au- 
thorize service  of  sunvnums  tvpon 
officer  of  a  foreign  eorparation  who 
is  temporarily  in  this  States  uhere 
caiise  of  atiion  arose  within  this^ 
JState. 

JSee  HUler  v.  B.  ^  M.  R.  R.  Oo^ 


OONSTRUCTION. 

A  conveyance  is  to  be  construed,  in 
reference  to  its  visible  location 
calls,  as  marked  or  appearing 
upon  the  land,  in  preference  to 
quantity,  coui*se  or  distance ;  and 
any  particular  may  be  rejected, 
if  inconsistent  with  the  other 
parts  of  the  description,  and  suffi- 
cient remains  to  locate  the  land 
intended  to  be  conveyed.  Roinrk^ 
son  V.  Kime.  147 


CONTRACTS. 

1.  Defendants  contracted  to  p^;uv 
chase  of  plaintift  170  tons,  more 
or  less,  of  **  No.  1  wrought  scpap- 
iron,"  100  tons  to  arrive  by  ship 

*  Christopher  j "  103  tons  of  iron 
arrived  by  ship  "St.  Chris- 
topher ; "  about  eight  tons  were 
of  a  qualitv  different  from  that 
stated  in  tne  contract.  Defend- 
ants refused  to  receive  the  iron 
when  t«mdered,  the  only  obiec- 
tion  raised  bein^  that  they  had 
pui-chased  no  iron  on  the  St. 
Christopher.    I^ith  v.  Pettee^  13 

2.  In  an  action  upon  the  contract, 
heidj  that  the  objection  raised 
was  untenable  ;  and  that  defend- 
ants could  not  avail  themselves 
of  the  objection  that,  of  the  iron 
on  the  vessel,  there  were  eight 
tons  which  the^  were  not  bound 
to  accept,  as,  if  the  refusal  had 
been  based  upon  that  ground,  the 
eight  tons  could  have  been  sepa- 
rated, and  a  tender  of  the  balance 
made,  which  would  have  been  a 
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substantial    performance  of  the 
agreement.  Id. 

8.  A  contract  whereby  A.,  for  a  val« 
uable  consideration,  agrees  to 
purchase  of  B  ^Id  coin  at  a  spe- 
cified pnce  within  a  specified  time, 
B  having"  the  option  to  deliver  or 
not,  is  not  upon  its  face  a  wager 
contract  withm  the  meaning  of  the 
statutory  provision  declaring  such 
contracts  void.  (1  R.  S.  662,  $  8.) 
Bigelcv)  v.  Benedict,  202 

4.  In  the  absence  of  evidence  to  the 
contrary  it  will  be  pi'esumed  that 
the  contract  was  made  in  good 
faith*;  with  intent  on  the  part  of 
both  parties  to  pei*form.  Id, 

5.  It  seemSf  that  when  an  optional 
contract  for  the  sale  of  propei'ty 
is  made  and  there  is  no  mtent  on 
the  one  side  to  sell  or  on  the  other 
to  purchase,  but  mei*ely  that  the 
difference  shall  be  paid  accoi*ding 
to  the  fluctuations  in  the  market, 
the  contract  is  a  wager  within  the 
meaning  of  the  statute  and  so  void. 

Id, 

is.  Defendant  contracted  with  P.  to 
pui^chase  certain  interests  in  a  pat- 
ent right,  patented  by  M.,  and 
paid  the  agreed  consideration ; 
subsequently  defendant  executed 
a  contract  which  recited  that  the 
contract  of  purchase  was  given 
after  "  the  letters  patent  had  been 
surrendered  up  for  a  i*e-is8ue,  and 
in  ignorance  of  the  fact  that  under 
certain  ciitsumstances  the  letters 
patent  would  not  be  returned  to 
the  owner ;  **  and  that  P.  desired  a 
release  from  his  obligations,  in 
case  he  should  not  be  able  to  ful- 
fill ;  and  in  consideration  of  a  re- 
turn of  the  pui^chase-money  paid, 
defendant  agreed  that  P.  should 
be  released,  and  that  he  would 
repay  the  purchase-money  when 
P.  should  notify  him  of  his  readi- 
ness to  fulfill  by  deeding  the  inter- 
ests contracted  for  "in  said  patent 
or  any  re-issue  which  may  be 
granted.**  Defendant  also  bad 
contracted  with  P.  and  others  to 
purchase  certain  other  interests 
m  the  same  patent,  and  had  paid 
a  poi*tion  of  the  consideration, 
upon  return  of  which  he  executed 
an  agreement  to  return  it  to  the 


vendors  as  soon  as  Iff.  succeeded 
in  getting  a  re-issue  of  the  patent, 
or  "provided  the  old  patent  is 
returned."  At  the  time  of  the  ex- 
ecution of  these  contracts  interfer- 
ence proceedings  had  been  insti- 
tuted between  M.  and  others,  the 
final  decision  in  which  was  against 
M.,  and  covei'ed  the  whole  mven- 
tion  claimed  by  him.  In  an  action 
upon  said  contracts  it  appeared 
that  subsequent  to  such  decision 
the  attorney  of  M.  had  in  his  pos- 
session the  original  letters  patent 
granted  to  M.  Beld,  that  it  was 
manifest  that  the  last  two  con- 
tracts were  made  in  consequence 
of  the  interference  proceedings; 
that  the  conti*acts  required  i-ei^- 
ness  and  ability  to  fulfill  on  the 
part  of  the  vendors,  and  by  the 
decision  in  the  interference  pro- 
ceedings, they  were  rendered  un- 
able to  fulfill,  as  much  so  as  if  M. 
never  had  a  patent;  that  the 
words  "jirovided  the  old  patent  is 
returned  "  in  the  last  contract  did 
not  contemplate  a  return  after  the 
patent  had  been  declared  void,  but 
the  retui<n  of  a  patent  valid  as  such ; 
and  that  plaintiff  was  not  entitled 
to  recover.    Peck  v.  Colli'M.     876 

7.  One  P.  executed  to  defendant  a 
moi'tgage  upon  certain  premises ; 
defendant  agreed,  by  parol,  to 
pay  two  foimer  mortgages  on  the 
premises,  and,  after  deducting  the 
amount  thereof,  paid  to  P.  the  bal- 
ance secured  by  his  mortgage. 
P.  subsequently  s<^d  and  convey- 
ed the  pi-emises  to  plaintiff,  with 
covenant  of  warrant,  subject  to 
defendant's  mortgage.  In  an  ac- 
tion to  compel  defendant  to  pay 
and  cancel  of  record  the  prior 
mortgages,  or  to  have  the  amount 
thereof  indorsed  upon  his  mort- 
gage ;  held,  that  plaintiff  was  not 
entitled  to  recover ;  that  he  could 
not  i*ecover  upon  the  theory  that 
defendant's  promise  was  made  for 
his  benefit,  as,  at  the  time  it  was 
made,  he  had  no  relation  to  or  in- 
terest in  the  lands;  and  that  plain- 
tiff's deed  did  not  opei-ate  as  an  as- 
signment to  him  of  P's  interest  in 
the  agreement.  MiUery,  Winch' 
dl  487 

8.  It  9eem8,  that  upon  payment  of 
the    prior    mortgages,    plaintiff 
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iFGuld  be  entitled  to  be  Bobro^a- 
ted  to  the  remedy  of  the  mortga- 
gee, and  could  maintain  an  action 
against  defendant  upon  the  agree- 
ment. Id. 

See  CoMMOir  Casbibil 
Specific  Pkrfobmakob 

CONTRIBUTION. 

1.  The  obligation  of  one  of  two  co- 
sureties is  to  pay  the  whole  debt. 
If  he  does  so,  he  mav  recover  of 
his  co-surety  one-hali ;  if  he  pays 
less  than  the  whole  debt,  he  can 
only  recover  from  the  co-surety 
the  amount  which  he  has  paid  in 
excess  of  the  moiety.  Morgan  v. 
SiwUh.  5a7 

2.  ^^en  a  co-surety  has,  by  the  con- 
duct of  the  creditor,  been  released 
from  liability,  another  co-surety 
will  be  held  exonerated  only  as  to 
80  much  of  the  original  debt  as  the 
one  so  discharged  could  have  been 
compelled  to  pay.  Id, 

8.  In  an  action  against  two  joint  co- 
surities  for  cei'tain  lessees,  judg- 
ment was  ordered  against  both, 
which  was  revei'sed  by  the  €(en- 
eral  Term  as  to  one,  and  a  new 
trial  gi'anted  him  on  the  gj*ound  of 
failure  of  consideration,  as  to  him 
and  was  afiirmed  as  to  the  other. 
Meldf  that  it  was  no  ground  of 
reversal  on  appeal  to  this  couH 
by  the  latter  that,  in  case  his  co- 
surety succeeded  on  the  new  trial, 
he  would  lose  his  right  of  con- 
tribution. Id, 

4.  As  to  whether  the  right  would  be 
lost  in  such  case,  qwBre.  Id, 

CONVERSION. 

1.  Where  possession  of  property  is 
obtained  by  a  trustee  as  such 
an4  he  refuses  to  deliver  up  the 
same  on  demand  to  the  eeelvA  que 
trusU  who  is  entitled  to  possession, 
the  trustee  is  liable  in  an  action 
for  conversion.  SinUhy,  Proet,   65 

2.  W.  &  J.  were  the  owners  of  ten 
bonds  of  the  P.  &  O.  R.  R.  Co., 
which  wei*e  pledged  to  C.  as  col- 
lateral to  a  loan,  C.  wrongfully 
pledged  them    to    another    and 


when  the  loan  to  W.  h  J.  was 
paid  could  not  return  them.  The 
mortgage  given  to  secure  the 
bonds  of  said  comnany  was  fore- 
closed, defendant '  Deing  one  of 
the  trustees  for  the  bondholdera. 
The  road  was  sold  and  a  new 
company  organized,  of  which  de- 
fendant was  for  a  time  president. 
The  owners  of  said  ten  bonds 
were  entitled,  upon  surrender 
and  upon  payment  of  certain 
assessments,  to  sixteen  bonds  of 
the  new  company.  W.  &  J.  paid 
the  assessments  and  the  sixteen 
bonds  were  agreed  to  be  held  in 
escrow  awaiting  the  ratum  and 
cancellation  of  the  old  bonds,  and 
defendant  agreed  to  take  the  new 
bonds  and  hold  them  in  trust 
for  the  owners  rapaying  the  in- 
terest to  the  ownera  as  received. 
Defendant  subsequently  purchas- 
ed the  old  bonds  of  the  pledgee, 
.  and  i*eceived  the  new  bonds  on 
sun-ender  thereof.  Plaintiff,  who 
succeeded  to  the  interests  of  W. 
&  J.,  tendered  to  defendant  the 
amount  paid  by  him  for  the  old 
bonds  and  demanded  the  new 
ones,  which  he  refused  to  surren- 
der. In  an  action  for  the  conver- 
sion thereof,  hdd,  that  defendant 
occupied  the  position  of  agent  or 
trustee,  and  was  estopped  from 
claiming  a  benefit  from  the  pur- 
chase and  that  his  refusal  to  sur- 
i<ender  the  new  bonds  was  tor- 
tious, rendering  him  liable  for  a 
conversion.  Id» 

3.  Also  held,  that  the  fact  that  the 
new  bonds  wei-e  not  in  fact  issued 
until  after  the  surrender  of  the 
old  bonds  was  immaterial.        Id,  » 

4.  To  constitute  a  conversion  of  {- 
goods  by  a  carrier,  there  must  be 
a  wrongful  disposition  or  with- 
holding thereof;  a  mere  non-de- 
livery will  not  suffice,  nor  will  a 
refusal  to  deliver  on  demand  if 
the  goods  have  been  lost  through 
negligence  or  have  been  stolen. 
Magnin  v.  IHnetnore,  410 

CORPORATIONS. 

1.  The  L.  S.  &  M.  S.  R.  Co.,  organ- 
ized under  the  Act  of  1869  (chap. 
917,  Laws  of  1869),  by  the  con- 
solidation of  various  foreign  and 
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domestic  railroad  companies,  is  a 
domestic,  not  a  foreign  corpora- 
tion, and  thei'efore  the  provisions 
of  the  act  of  1842  (chap.  165,  Laws 
of  1842)  to  compel  transfer  a^nts 
of  foi*eign  coi*poration8  to  exhibit 
lists  of  their  stockholders  have  no 
application  to  it.  In  re  8age,    220 

2.  Being  a  domestic  corporation,  it 
comes  within  and  is  controlled  by 
the  provision  of  the  Revised  Stat- 
utes (1  R.  8.  601,  $  1),  requiring 
the  transfer  booiL  and  bookis  con- 
taining the  names  of  stockholders 
of  any  incorporated  company  to 
be  open  for  inspection  for  thirty 
days  pi^evious  to  the  election  of 
dii'ectors.  Id» 

3.  The  statute  last  mentioned  does 
not  deprive  the  stockholders  of 
the  right  to  examine  the  transfer 
books  of  a  corpoi-ation,  for  proper 
purposes  and  on  proper  occasions, 
at  other  times ;  and  a  proceeding 
by  ^noiOidamua  may  be  invoked  for 
the  purpose  of  enforcing  such 
right.  Id. 

4.  The^  ^antinff  of  the  writ,  how- 
ever^  is  in  the  discretion  of  the 
court,  and  an  order  refusing  it  is 

.    not  i*eviewable  here.  Id. 

5.  A  cause  of  forfeiture  cannot  be 
taken  advantage  of  or  enforced 
against  a  corporation,  collaterally 
or  in  any  other  mode  than  by  a 
direct  pi'oceeding  against  the  cor- 
X)oration  for  that  purpose.  In  re 
Pet,  N.  Y.  EL  R,  B.  Co.         327 

6.  The  government  creating  the  cor- 
poration can  alone  institute  the 
proceedings,  and  it  can  waive  a 
forfeiture ;  this  it  can  do  expressly, 
or  by  le^fislative  acts  recognizing 
the  continued  existence  of  the  cor- 
poration. Id. 

JSee  iNSURAircB  (Fibb.) 
IxsuRAKCB  (Life.) 

MAKUFACTUBOra  COBFOBATIOirS. 

Municipal 

Railroad 

Foreign 


COSTS. 

1.  In  an  action  for  the  construction 
of  a  will  the  holdings  and  judg- 


ment of  the  Spedal  Term  and  jt 
the  General  Term  were  in  subetun- 
tial  accord  with  those  of  this  court; 
on  motiofi  to  amend  the  i^mittitur 
by  giving  costs  in  this  courf  to  all 
the  parties  litigating,  payable  out 
of  the  estate ;  held,  that  with  two 
adverse  judgments  against  them 
there  was  no  reason  why  the  ap- 
pellants should  not  take  the  insks 
of  further  litigation,  and  that  they 
were  not  entitled  to  costs.  Mc- 
Lean v.  FVeetnan.  82 

2.  Courts  have  no  right  to  be  liberal 
to  suitors  in  the  matters  of  costs 
at  the  expense  of  estates  of  deced- 
ents, or  of  trust  funds.  Id. 

3.  The  costs,  in  an  action  to  obtun 
construction  of  a  will,  are  in  the 
discretion  of  the  court  below,  and 
its  determination  is  not  reviewable 

in  this  court     (Code,  $  306.)    Id. 

• 

4.  The  provision  of  the  act  of  1870 
($  9,  chap.  859,  Laws  of  1870),  giv- 
ing to  the  surrogate  of  the  county 
of  New  York  authority  to  grant 
"allowance  in  lieu  of  cost^*'  in 
proceedings  before  him,  **in  the 
same  manner  as  ai-e  now  pre- 
scribed by  the  Code  of  Procedure,** 
simply  authorizes  allowances  in 
cases  in  which,  under  the  Revised 
Statutes  (2  R.  S.,  223,  $  10*,  the 
surrogate  has  power  to  award 
costs.    Nojfee  v.  C.  Aid  Soc.    481 

5.  In  giving  allowances  under  said 
act,  the  surrogate  is  confined  to 
the  **  manner"  laid  down  in  sec- 
tions 308  and  309  of  the  Code— i.  e., 
he  cannot  exceed  the  maximum 
limits  of  the  amount  which  may 
be  allowed,  fixed  by  said  sections, 
and  must  follow  the  process  by 
which  that  amount  may  be  arrived 
at,  which  is  prescinbed  therein. 

Id. 

6.  The  Revised  Statutes  (2  R.  S , 
223,  $  10),  confer  upon  the  surro- 
gate a  discretionary  power  to 
award  costs  to  any  partv  who,  in 
his  judgment,  is  entitled  thei-eto. 
He  18  not  confined  to  an  award  to 
the  party  who  obtains  a  decree  in 
his  favor  upon  the  question  con- 
tested, nor  IS  he  prohibited  from 
awarding  costs  to  more  than  one 
of  the  parties.  Id, 
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7.  A  decree  of  the  sarrogate  grant- 
ing an  allowance  may  be  reviewed 
upon  the  meiita  by  the  Oeneral 
Term.  Id, 

8.  "Where  an  order  of  General  Term 
reveinsing-  a  surrograte's  decree, 
granting  an  allowance  in  a  case 
Habere  the  8un*ogate'8  court  had 
power  to  make  the  allowance,  is 
silent  as  to  the  gi-oand  of  reversal, 
it  may  be  assumed,  in  support  of 
the  oixler  on  appeiJ  to  this  court, 
that  the  decree  was  revei^sed  upon 
the  meiits ;  the  opinion  of  the  Gfen- 
eral  Term  will  not  be  resorted  to 
for  the  purpose  of  showing  that 
the  revei*sal  was  fur  a  supposed 
want  of  power  in  the  suiTogate's 
court  to  give  the  allowance.  Such 
order,  therefore,  is  not  reviewable 
here.  Jd, 

9.  A  decree  of  a  Surrogate's  Court 
is  in  the  nature  of  a  decree  in 
equity,  and  costs  on  an  appeal 
therefrom  are  discretionary.  Lavh 
rence  v  lAndsey.  566 

10.  Upon  an  appeal  from  a  Oeneral 
Term  judgment  affirming  a  sur- 
rogate's decree,  this  court  affirmed 
the  principle  upon  which  the  de- 
cree was  basea,  but  reversed  the 
judgment  on  the  ground  of  a  de- 
fect in  the  proof;. the  order  of 
reversal  directed  that  the  proceed- 
ings be  remitted  for  a  rehearing 
by  the  surrogate,  ''costs  in  this 
court  to  be  paid  out  of  the  estate.** 
Held,  that,  in  view  of  the  circum- 
stances, the  true  construction  of 
the  direction  as  to  costs  was,  that 
all  the  parties  were  entitled  to 
costs  in  this  coui*t ;  not  the  appel- 
lant only.  Id, 


COURTS. 

See  Grneral  Tkbm. 
Marinb  Court. 
Subbogatb's  Court. 


COVENANTS. 

1.  Adjoining  owners  of  land  in  a  dty 
may,  by  grant,  impose  mutual  and 
corresponding  restrictions  upon 
the  lajids  belonging  to  each,  to 
secure  uniformity  in  the  structure 


and  position  of  buildings  upon  the 
entire  premises,  or  to  reserve  the 
lands  i!or,  and  confine  their  use  to 
certain  purposes,  as  for  private 
residences.      Trustees,    etc.,     v. 

I/yneh'  ^0 

2.  The  mutuality  of  the  covenants 
in  such  case  furnishes  a  good  con- 
sideration, and  the  agreement  it- 
self is  not  void,  as  in  restraint  of 
trade,  or  as  imposing  undue  re- 
strictions upon  the  use  of  proper- 
ty. Id. 

3.  Mutual  covenants  imposing  such 
restrictions  in  perpetuity,  and  by 
their  terms  binding  the  heirs  and 
assigns  of  the  respective  covenant- 
ox's,  are,  in  effect,  gi^ants  of  recip- 
rocal easements,  the  right  to  the 
enjoyment  of  which  wul  ptss  as 
appui'tenant  to  the  premises,  in 
respect  of  which  they  were  cre- 
ated ;  and  in  equity  the  pi^emises 
are  charged  with  the  observance 
of  the  covenant  in  the  hands  of  all 
subsequent  grantees  taking  title 
with  notice  of  its  existence.      Id. 

4.  A  court  of  equity  has  jurisdiction 
to  compel  the  observance  of  such 
a  covenant,  and  will  enforce  a  spe- 
cific performance,  in  the  absence 
of  evidence  that  there  has  been 
any  change  in  the  character  of  the 
localitjir  which  has  rendered  it  in- 
expedient to  observe  the  covenant, 
or  has  made  a  disregard  of  it  in- 
dispensable to  the  practical  and 
profitable  use  and  occupation  of 
the  premises.  Id, 

5.  As  to  whether  such  a  defense 
could  avail,  qtuBre.  Id. 

6.  VHiether  or  not  such  a  covenant 
is  one  running  with  the  lands, 
binding  the  grantees  and  subject- 
ing them  to  a  personal  liability  is 
immaterial,  as  affecting  the  jui*is- 
diction  of  a  court  of  equity  or  the 
right  of  the  owners  oi  one  of  the 
parcels  of  land  to  relief  as  against 
the  owner  of  the  other,  upon  a  dis- 
turbance of  the  easement.        Id. 

• 

7.  As  to  whether  one  of  the  cove- 
nantors, after  he  has  parted  with 
the  title  to  his  lands,  can  maintain 
an  action  to  enforce  observance  of 
the  covenant,  qwBre.  *  Id, 
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8.  It  seemSf  that  the  owner  of  the 
land  would  be  the  proper  party. 

Id, 

9.  The  question  of  damages  in  such 
aii  action  is  entirely  immaterial. 

Id. 

10.  The  distinction  between  the 
binding  obligation  at  law  of  cove- 
nants not  running  with  the  land, 
and  the  equitable  rights  recog- 
nized and  enforced  in  such  cases 
pointed  out.  Id, 


CRIMINAL  TRIAL. 

1.  Where  but  one  and  the  same 
offense  is  charged  in  sevei*al  counts 
of  an  indictment,  the  denial  of  a 
motion  to  compel  the  People  to 
elect  on  which  count  they  will  rely 
is  not  error.   Artnstnmg  v.  I'ieople. 

88 

2.  ITiMn  the  trial  of  an  indictment 
for  seduction^  under  the  act  punish- 
ing seduction  as  a  crime  (chap. 
Ill,  Laws  of  1848),  the  pi^osecutiix 
was  permitted  to  answer,  under 
objection  and  exception,  when  her 
pai*ents  died.    JS^^cC,  no  error.  Id 

8.  The  prosecutrix  was  permitted  to 
testify,.under  objection  and  excep- 
.  tion,  to  a  convei*8ation,  and  to  the 
cii-cumstances  attending  it,  had 
with  the  accused  some  two  months 
after  the  commission  of  the  aU^j^d 
offense  in  relation  thereto.  He2<2, 
no  error.  Id, 

4.  The  prosecutrix  was  permitted  to 
answer,  under  objection  and  ex- 
ception, the  following  question: 
"Did  you  believe  him,  when  he 
had  connection  with  you,  that  he 
would  marry  you**!  Sdd,  no 
eiTor,  as  an  answer  would  tend  to 
prove  or  disprove  one  of  the  im- 
portant elements  of  the  crime,  i.  0., 
that  the  consent  of  the  prosecutrix 
was  given  under  and  by  reason  of 
a  promise  of  marriage  Id, 

6.  Also  held,  that  the  testimony  of 
the  prosecutrix  that  she  was  in  the 
family  way  at  the  time  of  the  trial, 
some  seven  months  after  the  com- 
mission of  the  alleged  offense,  was 
competent.  Id, 


6.  An  attorney  emi>lo7ed  by  the 
prosecutrix  to  brine^  an  action 
against  the  accused  for  breach  of 
p]X)niise  of  maniage  was  askcxl 

whether  he  obtain^  from  her  the 
facts  stated  in  the  complaint  in 
such  action.  This  was  objected 
to  as  calling  for  a  privilegea  com- 
munication. The  complaint  was 
not  swons  to,  nor  was  it  read 
over  to  the  prosecutrix  after  it 
was  made.  Hddj  that  the  objec- 
tion was  properly  sustained.    Id* 

7.  The  prosecutrix  testified  to  but 
one  act  of  illicit  intercourse,  and 
fixed  the  time  and  place ;  the 
accused  gave  evidence  tending  to 
show  that  he  was  not  at  the  place 
specified  at  the  time  stated.  The 
court  after  referring  in  its  charge 
to  this  testimony  for  the  defence, 
and  after  stating  that  if  it  satisfied 
the  jury  that  the  accused  was  not 
there  at  the  time  specified  by  the 
prosecutrix,  this  din>06ed  of  her 
evidence,  added :  "tnat  no  matter 
when  it  (the  illicit  intercourse)  did 
take  place,  provided  it  was  after 
the  promise  of  marriage,  and  the 
consent  on  her  part  was  in  conse- 
quence of  the  promise."  Bdd,  no 
eri'or ;  that  it  was  not  a  dii'ection 
to  the  jury  to  inquire  whether 
there  was  an  iUicit  connection  at 
some  other  time  after  the  promise 
of  marriage,  but  was  rather  a  lim- 
itation, to  the  effect,  that  if  the  jury 
should  find  there  was  illicit  inter- 
course, they  must  find  it  was  after 
a  promise  and  in  consequence  of 
it.  Id. 

8.  The  fact  that  the  promise  of  mar- 
riage was  made  some  time  piior 
to  the  illicit  intercouree  does  not 
take  the  case  out  of  the  statute. 

Id. 

9.  As  to  whether,  where  the  promise 
of  marriage  is  only  upon  the  con- 
dition that  pi'egnancy  ]*e8ults  from 
the  illicit  intei*course,  the  case  is 
brought  within  the  statute,  qwere. 

Id. 

DAMAGES. 

1.  The  right  to  i^ecover  treble  dwn- 
agea  in  actions  corresponding  with 
the  old  action  of  waste  still  exists 
under  the  Code.  ItMn^on  v. 
Kime.  147 
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S.  As  to  whether,  where,  under  said 
act,  a  railroad  coi*poration  is 
aathorized  to  construct  its  road 
eover  a  street  in  a  city,  the  fee  of 
which  is  in  the  city,  abutting  own- 
era  are  entitled  to  damages  for  an 
incidental  injury  to  their  right  of 
use  or  easement  in  the  street, 
qwBre.  InrsQU.  M,  IL  R.Co.  862 

&  Where  goods  have  been  shipped 
for  ti*ansportation,  the  master  or 
ship-owner  has  a  lien  for  fi'eight, 
expenses  and  charges,  and  for  his 
liability  upon  outstanding  bills  of 
lading,  and  a  sheriff  cannot,  by 
virtue  of  an  attachment  or  other 
process  against  the  shipper,  take 
the  goods  without  first  giving  in- 
demnity (chap.  242,  Laws  of  1§41). 
Campbell  v.  Corvner.  424 

4.  In  case  the  goods  are  seized  by  a 
sheriff  without  fnmiphing  indem- 
nity, in  an  action  by  the  ship-own- 
er for  the  unlawful  taking,  he  is 
entitled  to  recover  the  full  value 
of  the  goods.  Id. 

5.  The  rights  of  the  parties  are  not 
the  same  as  if  the  action  had  been 
npon  a  bond  of  indemnity  if  one 
had  been  given  \  without  fui*nish- 
ing  the  indemnity,  the  sheriff,  in 
the  absence  of  bad  faith  on  the 
part  of  the  carrier,  is  a  trespasser, 
and  the  latter  is  entitled  to  i*ecover 
the  full  value  and  hold  the  same 
as  his  security  in  lieu  of  the  prop- 
erty. Id* 

6.  As  a  vessel  was  ready  to  sail  a 
sheriff  seized  a  portion  of  its  cargo, 
by  virtue  of  attachment  against 
the  shipper,  detained  the  vessel 
and  unloaded  the  goods  le\ded  on. 
In  an  action  by  the  ship  owner  for 
the  unlawful  taking,  demurrage 
was  allowed  from  the  time  of  the 
8eizui*e.  Held^  no  error ;  that  the 
time  commenced  when  the  seizure 
was  made,  not  when  the  work  of 
unloading  began.  Id. 

Oumer  cf  vm««2,    toAo   "has 

pledged  $a7He  to  secure  a  debt,  al- 
though  not  having  the  CLctual  use  of 
the  veBself  inay  recover,  as  damages 
for  negligent  tnjwry  thereto  the  ex- 
pense of  repairs  and  loss  of  use  for 
the  tUne  taken  to  repair. 

See  Wilson  v.  Knapp  (Mem.)  596 


DEBTOR  AND  CWEDITOR, 

1.  Whei*e  a  judgment  debtor  is  the 
'  beneticiai*y  of  a  trust  under  and 

by  which  the  trustees  are  re- 
quii"ed  to  receive  and  pay  over 
to  him  the  income  of  the  timst 
estate,  an  action  may  be  main- 
tained by  a  judgment  creditor, 
after  the  i^etum  of  an  execution 
unsatisfied,  to  reach  the  surplus 
income  beyond  what  is  necessaiy 
for  the  suitable  suppoH  and 
maintenance  of  the  cestui  que 
trust  and  those  dependent  upon 
him.     JVUlicmsy.  Thorn.       270 

2.  The  right  of  the  creditor  to  midn- 
tain  such  an  action  exists,  as  well 
where  the  trust  estate  is  personal, 
as  where  it  is  real  property.    Id. 

3.  The  remedy  of  the  creditor  is  not 
confined  to  a  sui'plus  which  has 
accinied  and  accumulated  in  the 
hands  of  the  ti*ustees ;  provision 
may  be  made  in  the  judgment,  de- 
tei'mining  what  will  be  a  reason- 
able allowance  for  the  cestui  que 
trustf  and  directing  the  applica- 
tion toward  the  payment  of  the 
judgment,  of  any  future  sui'plus, 
until  the  same  is  fully  paid.    Id. 

4.  The  provisions  of  the  Revised 
Statutes  (2  R.  S.,  173,  $§  38,  39), 
exempting  from  the  operation  of 
creditors*  bills  trust  funds,  when 
the  trust  has  been  created,  or  the 
trust  fund  has  proceeded  fi*om 
some  person  other  than  the  defen- 
dant, is  not  in  conflict  with  the 
pi-o vision  of  the  statute  of  uses  and 
trusts  (1  R.  S.,  729,  $  57),  provid- 
ing that  the  sui'plus  income  of  a 
tiTLst  estate  shall  be  liable  in 
equity  to  the  claim  of  the  cred- 
itors of  the  cestui  que  trust,  and 
the  former  provisions  do  not  ex- 
empt absolutely  the  whole  income; 
they  were  intended  to  exempt  the 
principal  fund,  and  the  beneficial 
interest  of  the  cestui  que  trust  in 
the  income  only  to  the  extent  of  a 
fair  support  out  of  the  trust  estate. 

Id. 
See  l5fl0LvxirT  Dbbtob. 

DEED. 

1.  An  acknowledgment  of  payment 
in  the  consideration  clause  of  a 
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deed  does  not  conclude  the  grant- 
or. In  an  action  to  recover  the 
purchase  price,  he  may  show  the 
actual  consideration ;  that  it  was 
not  paid,  and  the  time  when  and 
manner  in  which  it  was  to  be 
paid.    Hebbard  v.  Haughian,    54 

3.  A  conveyance  is  to  be  construed,  in 
reference  to  its  visible  location 
calls,  as  mai*ked  or  appearing 
upon  the  land,  in  preference  to 
quantity,  course  or  distance ;  and 
any  particular  may  be  rejected, 
if  inconsistent  with  the  other 
I)arts  of  the  description,  and  suffi- 
cient remains  to  locate  the  land 
intended  to  be  conveyed.  B/dbin- 
ton  V.  Kime.  147 

8.  Where  monuments  existing  at  the 
time  of  a  conveyance  are  referred 
to  therein,  which  have  since  dis- 
appea]<ed,  pai*ol  evidence  of  their 
location  is  competent.  Id. 

4.  In  1837  the  city  of  New  York 
granted  to  certain  persons  certain 
water  lots ;  the  grant  contained  a 
reservation  of  annual  rent,  with  a 
covenant  on  the  part  of  the  gran- 
tees to  pay,  and  a  condition  of 
re-entry  for  non-payment  thereof, 
with  various  covenants  as  to  im- 
provements ;  also  a  condition,  that 
if  at  any  time  thereafter  it  should 
appear  that  the  gituitees,  at  the 
date  of  the  conveyance,  were  not 
seized  of  an  estate  in  fee  simple 
of  the  adjoining  lands  above  hi£^h 
water  mark,  or  should  make  Sq- 
fault  in  the  performance  of  their 
covenants,  "then  and  in  every 
such  case,*'  that  the  grant  should 
be  void,  and  the  grantees  might 
"forthwith  thereupon  enter  into 
and  *  *  *  be  seized  of  the 
said  premises."  Heldf  (Earl,  J„ 
dissenting,)  that  the  condition  last 
mentioned  was  not  a  ocndition 
of  limitation  or  a  condition  pre- 
cedent, but  was  a  condition  sub- 
sequent ;  that  the  ^frant  conveyed 
a  present  estate  m  fee  simple, 
although  the  grantees  had  in  fact 
at  the  time  no  title  to  the  uplands; 
said  estate  subject  to  be,  and  which 
could  only  be  aefeated  by  a  subse- 
quent event,  i.  e.,  a  re-entry,  be- 
cause of  discovery  of  a  defect  in 
title,  or  default  in  the  performance 
of  any  of  the  covenants ;  that  the 


condition  could  only  be  taken  ad- 
vantage of  by  the  grantor,  and  the 
right  of  re-entry  for  breach  there- 
of was  not  arguable,  and  did  not 
pass  bv  a  subsequent  conveyance 
of  the  land  by  the  city,  in  hostility 
to  and  after  attempted  repudia* 
tion  of  the  original  grant ;  and 
that  therefoi'e  an  action  to  enforce 
the  right  of  re-entry  could  only  be 
brought  in  the  name  of  the  city. 
T(ywUi  V.  Bemten,  203 

5.  Also  ht^  that  astipulation  in  the 
grant,  that  it  was  not  to  be  taken 
as  a  covenant  of  warranty,  or  to 
operate  further  than  to  pass  the 
estate  of  the  grantor,  did  not  show 
an  intent  that  said  condition  should 
be  precedent.  Id, 

6.  Also  hddf  that  if  the  condition 
should  be  interpreted  as  prece- 
dent, and  if  the  grantees  of  the 
city  took  no  title  under  the  grant, 
then,  at  least  as  to  a  stranger  to 
the  gi*ant,  although  an  owner  of 
the  adjoining  uplands,  the  statute 
of  limitations  began  to  run  at  the 
time  of  the  execution  of  the  grant; 
that  the  possession  of  the  gi^antees 
was  adverse,  and,  continued  by 
them  and  their  successors  in  inte- 
rest for  twenty  veal's,  barred  a 
re-entry;  and  that  the  statute 
was  a  defense  to  an  action  of 
ejectment  brought  by  such  owner 
claiming  title  to  the  land  under 
water,  by  virtue  of  a  subsequent 
grant  fi*om  the  city.  Id. 

7.  Also  h^d,  that  a  deed  of  the  water 
lots,  from  one  claiming  under  such 
subsequent  grant  from  the  city, 
executed  during  such  adverse 
possession,  was  void  under  the 
statute  (1  R.  S.,  734,  }  147),  declar- 
ing void  grants  of  lands  which  are 
at  the  time  in  the  possession  of 
a  person  claiming  under  adverse 
title.  Id. 

8.  P.  and  wife  conveyed  to  the  N. 
T.  &  O.  M.  R.  R.  Ck).  the  fee  of  a 
strip  of  land  throupfh  the  farm  cf 
P.  The  deed  contained  the  follow- 
ing reservation :  *' Said  parties  of 
the  first  part  also  to  have  the 
privilege  of  mowing  and  cultivat- 
ing the  surplus  ground  of  said 
strip  of  land  not  requii-ed  for  rail- 
TQd^  purposes. "    At  the  time  of 
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the  oonveyance  there  waa  a  mort- 
gage on  the  farm,  which  was  sub- 
sequently foreclosed.  The  deed 
given  upon  the  foi*eclo6ure  sale 
excepted  the  strip  of  land  so  con- 
veyed, stating  that  it  **  is  reserved 
as  conveyed  to  said  "  0.  &  M.  R. 
R.  Co.  Defendant,  who  succeeded 
to  the  title  of  the  purchaser,  en- 
tered upon  the  i*ailroad  land  and 
cut  and  removed  wheat  growing 
thereon.  In  an  action  of  trespass, 
hdd,  that  the  reservation  in  the 
deed  to  the  railroad  company  was 
not  an  easement  appurtenant  to 
the  remaining  portion  of  the  farm, 
but  a  right  to  profits  in  the  land 
conveyed  reserved  to  the  grantors 
personally,  not  as  owners  of  or  for 
the  benent  of  the  fiu'm  ;  that  such 
right,  therefoi'e,  did  not  pass  by 
the  deed  on  foreclosure  sale ;  ana 
that  defendant  was  liable.  Pierce 
V.  Keator.  419 

9.  The  distinction  between  an  ease- 
ment and  a  right  to  proJU  a  prendre 
pointed  out.  Id 

10.  Adjoining  owners  of  land  in  a 
city  may,  by  grant,  impose  mutual 
and  corresponding  restrictions 
ni)on  the  lands  belon^^ing  to  each, 
to  secui-e  uniformity  m  the  struc- 
ture and  position  to  buildings 
upon  the  entii-e  premises  or  to 
reserve  the  lands  for,  and  confine 
their  use  to,  certidn  purposes,  as 
for  private  residences.  Trustees^ 
etc.  v.  Lynch,  440 

11.  The  mutuality  of  the  covenants  in 
such  case  furnishes  a  good  consi- 
deration, and  the  agreement  itself 
is  not  void,  as  in  restraint  of  trade, 
or  as  imposing  undue  restrictions 
upon  the  use  of  property.        Id. 

12.  Mutual  covenants  imposing  such 
restrictions  in  perpetuity,  and  by 
their  te]*ms  binding  the  heirs  and 
assigns  of  the  respective  cove- 
nantors, ai-e,  in  effect,  grants  of 
reciprocal  easements,  the  right  to 
the  enjoyment  of  which  will  pass 
as  appurtenant  to  the  premises, 
in  respect  of  which  they  were 
created ;  and  in  equity  the  prem- 
ises are  charged  with  the  observ- 
ance of  the  covenant  in  the  hands 
of  all  subsequent  grantees  taking 
titie  with  notice  of  ito  existence.  Id, 

SicKBLS.— Vol.  XXV.       82 


DEFAULT. 

An  order  setting  aside  a  judgment 
taken  bv  default  in  a  foreclosure 
suit  ana  a  sale  thereunder,  and 
allowing  a  defendant  to  {:ut  in  a 
defense,  is  discretionaiy  v^ith  the 
court  below,  and  is  not  reviewable 
here.    AUing  v  Fa^y,  571 


DEFENSES. 

1.  It  is  not  a  defense  to  an  action 
against  a  tenant  for  life,  for  waste, 
that  the  tenant  acted  in  gix)d  faith, 
or  under  a  claim  of  right,  or  that 
he  was  in  possession,  claiming 
title  in  fee  to  the  land  upon  which 
the  waste  was  committed.  HMn- 
son  v.  Kime,  147 

2.  A  lease  was  of  a  store,  so  con- 
stimcted  as  to  derive  light  from 
a  floor-light,  in  a  floor  above, 
which  was  covered  by  the  lessees 
of  the  upper  floor,  and  the  light 
excluded  frem  the  room  below. 
Heldt  that  this  furnished  no  de- 
fense to  an  action  against  sureties 
for  the  tenant  to  recover  suit. 
Morgan  v.  Smith.  537 


DEPOSITION. 

Where  the  testimony  of  a  witness  is 
taken  de  bene  esse,  an  objection  to 
the  foi*m  of  a  qijiestion  asked  him 
should  be  taken  when  the  depo- 
sition is  made.  Any  formal  ob- 
jection not  taken  before  the  oflScer 
taking  the  deposition,  will  be 
deemed  to  have  been  waived. 
Hebbard  v.  Haughian,  55 


DEVISE. 


Bee'WiLLB. 


DISCONTINUANCE. 

1.  Before  the  commencement  of  this 
action,  plaintiff  agreed  with  his 
attorney  that  the  latter  should  be 
paid  out  of  the  amounts  collected 
a  fee  contingent  upon  the  recov- 
ery. During  the  progress  of  the 
trial  the  parties  settled,  and  plain- 
tiff gave  to  defendant  a  release  of 
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the  cause  of  action,  and  an  agree- 
ment that  the  action  might  be  dis- 
continued without  costa.  Defend- 
ant* however,  at  the  time  prom- 
ised to  pay  all  costs  to  plaintiff's 
attorney.  On  motion,  an  order 
discontiuuiuu;'  the  action  on  pay- 
ment of  plaintiff's  costs  and  dis- 
bursements, to  be  taxed  was 
gi*anted  Oa  appeal  from  an  oi*der 
of  General  Term  affirming  said 
order.  Held,  that  plaintitt^'s  attor- 
ney had  no  lien  upon  the  cause  of 
action,  and  the  parties  had  the 
right  to  settle  without  providing 
for  his  costs  ;  that,  it  not  appeai*- 
ing  that  defendant  had  1*61  used 
to  pay  said  costs,  or  that  a  bill 
thereof  .haii  ever  been  presented 
to  or  demanded  of  him,  or  that  he 
was  unable  to  pay  them,  and  as 
it  was  no  pai*t  of  the  agi*eement 
that  the  costs  should  be  paid  be- 
fore or  as  a  condition  of  the  discon- 
tinuance, an  unconditional  order 
of  discontinuance  might  have  been 
granted,  but  that  plaintiff  could 
not  complain  of  a  condition  im- 
posed for  his  benefit,  and  if  the 
taxable  costs  were  not  a  sufficient 
compensation  to  his  attoi*ney,  he 
or  his  attorney  still  had  a  i*emedy 
upon  the  agi*eement.  Wriglit  v. 
Wright.  96 

DRAFTS. 

Bee  Bills,  Notbs,  Cubckb.  • 


DURESS. 

1.  When  the  proceedings  in  the  case 
of  an  assessment  for  a  local  im- 
provement are  regular  upon  their 
face,  and  on  presentation  make  out 
a  light  to  levy  and  collect  the 
amount,  in  due  coui-se  of  law,  by 
municipal  lease  of  i*eal  estate,  they 
have  the  force  of  a  judgment,  and 
a  party  paving  on  pi*esentation 
and  demand  may,  upon  a  subse- 
quent setting  aside  of  the  asses- 
sment, maintain  an  action  against 
the  municipal  corporation  to  re- 
cover back  the  amount.  The  pay- 
ment in  such  case  is  not  voluntary, 
but  under  coercion  by  law.  i^- 
ser  V.  Mayoi'f  etc,  497 

2.  It  seems,  that  to  wan*ant  an  ac- 
tion to  recover  back  moneys  paid 


by  ooercioa  of  Uw,  upon  m  Jiidg> 
ment,  tax,  or  assessment,  it  must 
appear  that  the  judgment  pro- 
ceedings were  printa  facie  rego- 
lai%  and  that  the  rights  and  posi* 
tions  of  the  parties  have  been 
change<i  since  the  payment,  as  by 
a  reversal  for  error,  or  a  setting 


EASEMENTS. 

1.  P.  and  wife  conveyed  to  the  N. 
Y.  &  0.  M.  R.  R.  Co.  the  fee  of  a 
stiip  of  land  through  the  farm  of 
P.  The  deed  contained  the  fol- 
lowing reservation :  *' Said  parties 
of  the  tii*st  pai't  also  to  have  the 
piivilege  of  moving  and  cultivat- 
ing the  surplus  gi'ound  of  said 
strip  of  land  not  I'eciuii-ed  for  rail- 
road purposes."  At  the  time  of 
the  conveyance  there  was  a  moi't- 
gage  on  the  farm,  which  was  sub- 
sequently foi*eclosed.  The  deed 
given  upon  the  foreclosure  sale 
excepted  the  strip  of  land  so  con- 
veyed, stating  that  it  **is  reversed 
as  conveyed  to  said  **  O.  &  M.  R. 
R.  Co.  befendant  who  succeeded 
to  the  title  of  the  purchaser, 
entei'ed  upon  the  raib-oad  laml 
and  cut  and  i*emoved  wheat  jT'^w- 
ing  thei'eon.  In  an  action  of  tres- 
pass, held,  that  the  reservation  in 
the  deed  to  the  railroad  company 
was  not  an  easement  appurtenant 
to  the  remaining  portion  of  the 
farm,  but  a  lifht  to  pi'ofits  in  the 
land  conveyed  reserved  to  the 
gi'antors  personally,  not  as  owners 
of  or  for  the  benefit  of  the  sale; 
that  such  right,  therefore,  did  not 
pass  by  the  deed  on  foreclosure 
sale;  and  that  defendant  was  lia- 
ble.   JHerce  v.  Keatar.  419 


2.  The  distinction  between  an 
ment  and   a   right    to  profit  ct 
prendre  pointed  out.  Id, 

8.  Adjoining  owners  of  land  in  a 
city  mav,  by  grant,  impose  mu- 
tual ana  corresponding  I'estric- 
tions  upon  the  lands  bemnging  to 
each,  to  secure  uniformity  in  the 
stinicture  and  position  of  buildings 
upon  the  entire  premises,  or  to  re- 
sei've  the  lands  for,  and  confine 
theii*  use  to  certain  pui-poses,  as 
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for  private  riMidenees.    TYrestees, 
et€,f  V.  Lynch,  440 

4.  The  mutuality  of  tlie  eovenants 
in  Buch  case  furnishes  a  good  con- 
sideration, and  the  agreement  it- 
self is  not  void,  as  in  restraint  of 
ti*ade,  or  as  imposing  undue  re- 
Btriotions  upon  the  use  of  pi*oper- 
ty.  Id. 

6.  Mutual  covenants  impoelBg  such 
restrictions  in  perpetuity,  and  by 
their  terms  binding  the  heira  and 
assigns  of  the  respective  covenant- 
ors, are,  in  effect,  grants  ol  recip- 
rocal easements,  the  rif  ht  to  the 
emjoyment  of  which  will  pass  as 
appurtenant  to  the  pi^niises,  in 
respect  of  which  they  were  cre- 
ated ;  and  in  equity  the  premises 
are  ch&i'ged  with  the  observance 
of  the  covenant  in  the  hands  of  all 
Bul»equent  grantees  taking  title 
with  notice  of  its  existence.       Id. 

0^  A  court  of  equity  has  jurisdiction 
to  compel  the  observance  of  such 
a  covenant,  and  will  enforce  a 
speciiic  pei*formance,  in  the  ab- 
sence of  evidence  that  there  has 
been  any  change  in  the  character 
of  the  locality  which  has  rendei^d 
it  expedient  to  observe  the  cove- 
nant, or  has  made  a  disi^gard  of 
it  indispensable  to  the  practical 
and  pi-otitable  use  and  occupation 
of  the  premises.  Id. 

7.  As  to  whether  such  a  defense 
could  avail,  qwBre,  Id. 

&  Whether  or  not  such  a  covenant 
18  one  running  with  the  lands, 
binding  the  gi'antees  and  subject- 
ing them  to  a  pei«onal  liability,  is 
immaterial,  as  affecting  the  jmns- 
diction  of  a  court  of  equity  or  the 
right  of  the  owners  of  one  of  the 
parcels  of  land  to  relief  as  against 
the  owner  of  the  other,  upon  a 
disturbance  of  the  easement.    Id. 

9.  As  to  whether  one  of  the  cove- 
nantors, after  he  has  pai-ted  with 
the  title  to  his  lands,  can  main- 
tain an  action  to  enforce  observ- 
ance of  the  covenant,  qwBre.    Id. 

10.  It  BeemSf  that  the  owner  of  the 
land  would  be  the  proper  party. 

Id, 


11.  The  question  of  damages  in  such 
an  action  is  entii*ely  immaterial. 

Id, 

12.  The  distinction  between  the 
binding  obligation  at  law  of  cove- 
nants not  I'unnine'  with  the  land, 
and  the  equitable  rights  recog- 
nized and  enfiH'ced  in  such  cases 
pointed  out.  Id. 


ELECTION  OF  REMEDIES. 

Upon  refusal  by  the  vendee  to 
accept  ^oods  sold,  when  proi)erly 
tendered,  under  and  in  pui'suance 
of  the  contract  of  sale,  tne  vendor 
has,  at  his  election,  the  right  to 
sell  the  goods  on  account  of  the 
vendee,  and  to  hold  him  liable  for 
the  diffei-ence  between  the  con- 
tract price  and  the  price  realized 
for  the  goods.    Sfnith.  v  Pettee. 

13 


EMBLEMENTS. 

A  tenant  by  parol,  of  farming  land 
for  a  year,  has  not,  save  oy  ex- 
press valid  stipulation,  or  custom 
of  the  country,  or  estoppel  w  pais,. 
a  right  to  an  out-going  crop ;  the 
fact  that  the  usual  ci-op  of  the 
countiy  cannot  come  to  maturity 
in  a  year,  does  not  raise  by  impli- 
cation a  right  to  hold  over. 
Beeder  y  JSayre  180 


EMINENT  DOMAIN. 

1.  In  proceedings  under  the  General 
Railroad  Act  to  acquire  lands,  the 
petition  must  contain  such  a  des- 
cription of  the  land  sought  to  be 
condemned  as  will  show  its  loca- 
tion and  the  boundaries  thei'eof. 
A  defective  desci*iption  cannot  b# 
remedied  by  a  reference  in  the 
petition  to  a  deed.  In  re  N.  Y. 
a  R.  R.  Co.  V.  JUan  1»1 

2.  In  such  proceedings,  extreme  ac- 
curacy is  CFsential  to  preserve  the 
rights  of  all  the  parties.  Id, 


8.  As  to  whether,  where,  under  the 
Rapid-Ti*ansit  Act,  a  railread  cor- 
poration is  authorized  to  construct 
its  road  over  a  street  in  a  eity. 
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the  fee  of  which  is  in  the  city, 
abutting*  ownera  are  entitled  to 
damages  for  an  incidental  injury 
to  their  right  of  use  or  easement 
in  the  street,  qtuBre,  In  re  GUI, 
m.  i2.  R.  Co.  862 


EQUITY. 

1.  An  equitable  action  cannot  be 
maintained  to  annul  a  judgment 
rendered  upon  confli<&ig  evi- 
dence, upon  the  ground  that  the 
opposite  party  and  his  witnesses 
conspired  together  to  obtain  a 
judgment  by  per1ui*y  and  fraud, 
and  that  the  judgment  was  ob- 
tained by  false  evioence.  Jlo8S  v. 
Wood.  8 

2.  The  fraud  which  will  justify  equi- 
itable  intei'fei'ence  in  setting  aside 
a  judgment  or  decree  must  be  ac- 
tual and  positive,  not  mei-ely  con- 
structive ;  it  must  be  fraud  occui^ 
ring  in  the  concoction  or  pi'ocure- 
ment  of  the  judgment  or  deci-ee, 
which  was  not  known  to  the  pai*ty 
at  the  time,  and  for  not  knowing 
which  he  is  not  chargeable  with 
negligence.  Id. 

8.  A  court  of  equity  has  jurisdiction 
to  compel  the  observance  of  a  cov- 
enant between  adjoining  owners 
of  land  in  a  citv,  imposing  mutual 
and  con'esponaing  restrictions  up- 
on the  lands  belon^ng  to  each,  to 
secure  uniformity  m  the  structure 
and  position  of  buildings  upon  the 
entii*e  pi^mises,  or  reservmg  the 
lands  for,  and  oonfininfi'  their  use 
to  certain  purposes,  as  for  private 
residences ;  and  will  enforce  a  spe- 
cific performance,  in  the  absence 
of  evidence  that  there  has  been 
any  change  in  the  character  of  the 
locidit^  which  has  rendei'ed  it  in« 

«  expedient  to  observe  the  covenant, 
or  has  made  a  disregard  of  it  in- 
dispensable to  the  practical  and 
profitable  use  and  occupation  of 
the  premises.  TnuteeSf  etc.,  v. 
Lynch.  441 

4.  As  to  whether  such  a  defense 
could  avail,  qucBre.  Id. 

5.  Whether  or  not  such  a  covenant 
is  one  running  with  the  landis, 
binding  the  grantees  and  subject- 


ing them  to  a  personal  liability  is 
immaterial,  as  affecting  the  juris- 
diction of  a  court  of  equity  or  the 
right  of  the  owners  of  one  of  the 
parcels  of  land  to  relief  as  against 
the  owner  of  the  other,  upon  a 
disturbance  of  the  easement     Id. 

6.  As  to  whether  one  of  the  covenan- 
tors, after  he  has  parted  with  the 
title  to  his  lands,  can  maintain  an 
action  to  enforce  observance  of  the 
covenant^  quctre.  Id. 

7.  It  seems,  that  the  owner  of  the 
land  would  be  the  proper  party. 

Id. 

8.  The  question  of  damages  in  such 
an  action  is  entirely  immateiiaL 

Id. 

9.  The  distinction  between  the  bind- 
ing obligation  at  law  of  covenants 
not  running  with  the  land,  and 
the  equitable  rights  recognized 
and  enforced  in  such  cases,  pointed 
out.  Id. 

10.  Plaintiffs'  complaint  alleged,  in 
substance,  that  D.  and  thi'ee  others 
owning  interests  in  oil  lands,  which 
had  cost  them  about  $26,000,  in 
pursuance  of  a  scheme  to  dispose 
of  their  interests  at  a  greatly  en- 
hanced price,  prepared  a  sub- 
scription agreement,  bv  which 
those  subscribing  agreed  to  pay 
the  sums  subscribed  by  them  re- 
spectively, to  be  used  for  the  pur- 
chase of  such  intei-ests,  at  the  price 
of  $125,000,  the  subscribers  there- 
after to  organize  a  corpoi*ation. 
D.  undertook  to  receive  the  sums 
subscribed,  as  trustee  for  the  pur- 
pose of  making  tiie  purohase. 
Each  of  them  subscribed  9^,000, 
and  caused  others  to  sign,  whose 
sul»criptions  were  manned  paid, 
but  which  were  not  intended  to  be 
and  were  not  paid.  Plaintiffs  and 
others  were  induced  to  subscribe 
and  to  pay  their  subscriptions  in 
ignorance  of  the  facts,  and  by  rep- 
resentations and  in  the  belief  that 
the  devisers  of  the  scheme  intend- 
ed to  become  joint  purchasers  with 
them.  The  moneys  paid  in  by  the 
banafideBuhacAheTB  were  received 
by  D.  and  divided  with  his  associ- 
ates A  corporation  was  after- 
wards  organized,   the  property 
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transferred  to  it  and  stock  issned 
to  the  subscribers  in  pi*oportion  to 
the  amount  subsciibed.  Held, 
that  the  associates  in  the  fraudu- 
lent scheme  were  at  least  liable  to 
account  to  the  boiia  fide  subscrib- 
ers for  the  pi*ofit8  made  by  them 
upon  the  sale  to  the  corporation  ; 
that  such  an  accounting'  was  a 
proper  subject  for  the  cognizance 
of  a  court  of  equity  j  and  every 
person  interested  in  the  I'esult, 
whether  as  liable  to  pay  or  as  en- 
titled to  participate,  was  a  piH)per 
pa^i*ty  thei*eto  ;  that,  therefore,  an 
equitable  action  for  the  pui*pose 
of  such  an  accounting  was  pi-op- 
erly  bi-ought  by  two  or  mora  of 
the  hoTia  JUie  subscribera  claiming 
as  such,  and  also  as  assignora  of 
other  subscribers,  ag^nst  the  per- 
sonal I'epi'esentatives  of  D.,  and 
against  his  associates,  all  the  other 
subscribera  being  made  pai^ties 
defendant ;  that  the  estate  of  D. 
was  liable  to  refund  to  the  bona 
fide  subscribera  not  only  their  due 
proportion  of  the  profits  he  had 
nimself  realized,  but  also  of  the 
fund  which  he  had  received  as 
trustee  and  misappropriated  by 
paying  it  over  to  those  privately 
mtei-ested  with  him.  Qetty  v. 
Devlin.  604 

)  1.  Plaintiffs  also  claimed  to  rescind 
the  agi*eement  and  to  i^ecover  back 
the  whole  sum  paid  by  them  and 
their  assignora.  Held,  that  an  ac- 
tion simply  for  that  purpose  might 
be  subject  to  the  objection  of  a 
misjoinder  of  pai'ties  and  causes 
of  action.  Id, 


When  travsactian  intended 

for  but  not  constituting  a  valid  g\ft 
eannoi  he  sustained  in  equity  as  a 
declaration  of  trust 

See  Curry  v.  Powers,  212 


ESTOPPEL. 

Plaintiffs  entered  upon  certain  prem- 
ises under  a  pai'ol  lease  for  two 
yeare  from  April  1, 1871,  with  the 
privilege  of  sowing  aci'op  of  wheat 
m  the  fall  of  1872,  and  of  har- 
vestin|;r  the  same.  In  June,  1872, 
pl^n  tiffs  then  beine  in  posses- 
sion, defendant,  with  notice  of 
plaintiffs'  rights,   entei-ed  into  a 


contract  witb  T.,  the  owner,  for  the 
purahase  of  the  premises.  De- 
fendant, before  i*eceiving  a  deed, 
served  upon  plaintiffs  a  notice  to 
quit  on  Apiil  1st,  1873.  In  the  fall 
of  1872,  and  after  service  of  notice 
plaintiffs  sowed  a  crop  of  wheat, 
which  defendant  haiTested  and 
appi'opriated.  In  an  action  for 
the  convei-sion,  held^  that  the  notice 
given  by  defendant  was  not  suffi- 
cient to  teiminate  the  tenancy; 
that  plaintiffs'  interest  in  the  lands 
under  a  valid  lease  of  the  same 
tenor  as  the  lease  by  parol,  would 
not  have  ceased  entii*ely  until 
they  had  harvested  and  threshed 
the  crop  of  wheat  sowed  in  1872 ; 
that  therefoi'e  they  had  a  right  in 
the  lands  after  April  1st,  1873, 
which  could  not  be  terminated  in 
any  other  way  than  bv  a  notice  to 
qmt  from.  T.,  while  he  was  the 
owner  of  the  legal  title  ;  that  as  no 
such  notice  was  given,  the  tenancy 
was  not  terminated,  and  T.  and 
his  gi'antee  (the  defendant)  were 
estopped  from  denying  plaintiffs' 
right  to  the  crop;  and  that  de- 
fendant was  liable.  Meeder  v. 
JSayre.  181 

When  one  occupying  position 

of  agent  or  trustee  is  estopped  fnnn 
claiming  benefit^  purchase. 

See  Smith  v.  Fivst  65 

Where' policy  is  fonfeited-  by 

failure  to  furnish  proojs  qf  losSt  os 
required,  ihefact  that  the  company 
reused  to  pay,  assigning  another 
reason,  is  not  a  uaiver  of  the  forfeit- 
ure or  an  estoppdfro^a  claiming  it. 

See  Brink  v.  Han.  i^.  Ins,  Co. 

(Mem.)  593 


EVIDENCE. 

1.  In  an  action  for  money  had  and 
i*eceived,  it  was  alleged  in  the  ans- 
wer that  the  money  and  property 
in  controversy  was  placed  in  the 
hands  of  defendant's  intestate  by 
plaintiff,  with  intent  to  defraud  his 
creditors.  After  evidence  had  been 
given  on  the  trial  tending  to  sus- 
tain the  answer,  plaintiff,  as  a  wit- 
ness in  his  own  behalf,  was  asked 
if  he  put  any  property  in  the 
bands  of  the  intestate  with  intent 
to  defraud  his  creditora.  Plain- 
tiff's counsel  objected  generally. 
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and  the  referee  sustained  the  ob- 
jection, luld  (Chubcu,  Ch.  J.,  and 
AjTDBBWg,  J.,  diasei&ting},  no  error; 
thai  plaintiff  was  incompetent  to 
answer  under  section  ^9,  as  it 
related  io  a  personal  transaction 
with  the  deceased*  and  that  the 
objection  was  sufficient.  Toolep  v. 
Bacon.  34 

2.  Plaintiff  was  also  asked  who  was 
the  owner  of  the  propei'tv  placed 
in  the  hands  of  the  defendant's 
intestate.  BeLd^  that  it  was  prop- 
erly excluded  on  the  same  ground. 

Id. 

8.  Upon  the  trial  of  an  indictment 
for  seduction,  under  the  act  pun- 
ishing seduction  as  a  crime  (chap. 
Ill,  Laws  of  1848),  the  prosecu- 
tiix  was  permitted  to  answer, 
under  objection  and  exception, 
when  her  pai<ents  died.  Held,  no 
eiTor.    ArMstrong  v.  People,     88 

4.  The  prosecutrix  was  permitted  to 
testify,  under  objection  and  excep- 
tion, to  a  convei-sation,  and  to  the 
cu*cumstances  attending  it,  had 
with  the  accused  some  two  months 
after  the  commission  of  the  alleged 
offence  in  relation  thereto.  Held^ 
no  ei*i*or.  Id. 

5.  The  prosecutrix  w[a8  permitted 
to  answer,  under  objection  and 
exception,  the  following  question : 
*'Dia  you  believe  him,  when  he 
had  connectioi^  with  you,  that  he 
would  marry  you?**^  Held,  no 
error,  as  an  answer  would  tend  to 
pi*ove  or  disprove  one  of  the  im- 
portant elements  of  the  crime, 
i.  e.,  that  the  consent  of  the  pros- 
ecutrix was  given  imder  and  by 
reason  of  a  pi'omise  of  marriage ; 
also  held,  that  the  testimony  of  the 
prosecutrix  that  she  was  in  the 
family  way  at  the  time  of  the  trial, 
some  seven  months  after  the  com- 
mission of  the  alleged  offence,  was 
competent  Id. 

6.  An  attorney  employed  by  the 
prosecutrix  to  brin^  an  action 
against  the  accused  for  breach  of 
pit>mise  of  mairiaffe  was  asked 
whether  he  obtainea  from  her  the 
fjBkcts  stated  in  the  complaint  in 
such  action.  This  was  objected 
to  as  calling  for  a  privileged  com- 


mnnieation.  The  complahii  "was 
not  sworn  to,  nor  was  it  read  over 
to  the  prosecutrix  alter  it  was 
made.  Hdd^  that  the  objection 
was  properly  sustained.  Id. 

7.  An  acknowledgement  of  payment 
in  the  eonnderation  clause  of  a 
deed  does  not  conclude  the  grant- 
or. In  an  action  to  recover  the 
purchase  price,  he  may  show  the 
actual  consideration,  that  it  was 
not  paid,  and  the  time  when  and 
manner  in  which  it  was  to  be  paid. 
Hetbard  v.  Haughian.  57 

8.  The  onus,  however,  is  upon  him 
of  showing  these  facts,  and  that 
defendant  was  in  default  at  the 
time  of  bringing  the  action,  and 
any  evidence  tending  to  disprove 
the  allegations  and  proof  of  plain- 
tiff, is  competent  under  a  general 
denial,  although  consisting  entire- 
ly of  affiiTnative  proof  of  a  con- 
tract different  from  that  alleged 
by  plaintiff.  Id. 

9.  Accordingly  held,  where  m  an 
action  to  I'ecover  the  consideration 
for  an  assignment  of  certain  let- 
ters patent,  plaintiff  alleged  that 
the  considei-ation  was  agi'eed  to 
be  paid  in  one  year,  while  defend- 
ant^ evidence  was  to  the  effect 
that  the  consideration  was  to  be 
paid  conditionally,  not  absolutelv ; 
that  a  decision  of  the  I'efei^ee  to  the 
effect  that  the  burden  of  proof  was 
upon  plaintiff  to  show  that  the 
agi*eement  was  not  conditional, 
but  absolute,  was  correct.         Id. 

10.  Also,  held,  that  pluntiff  havine 
alleged  in  her  complaint  and 
given  evidence  tending  to  prove  a 
sale  upon  a  credit  of  one  year, 
could  claim  no  benefit  of  any  pre- 
sumption of  a  promise  to  pay  at 
once  which  might  aiise  upon  mere 
production  of  the  deed  of  trans- 
fer, and  proof  that  the  considera- 
tion named  had  not  been  paid. 

Id. 

11.  An  attorney  employed  to  draw  a 
deed  is  competent  to  testify  as  to 
the  directions  received  by  him 
from  the  parties,  and  as  to  the 
transaction  between  them  at  the 
time.  Knowledge  acquii'ed  under 
such  drcumstances  is  not  within 
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tlie  daoB  of  privileged  oomnvQni- 
cationa.  Id. 

12.  It  9eem8  that  a  non-compfiance 
by  a  vessel  at  the  time  of  a  col- 
lision with  statutory,  or  other 
regalatioDs  prescribed  by  com- 
petent authoritv  intended  to  pre- 
vent collision,  is  prima  facie  evi- 
dence of  negligence,  and  it  is  a 
.reasonable  pi*esamption  that  it 
was  a  contributory  cause  of  the 
disaster.  Lawbert  v.  JS.  I,  R,  R. 
Co.  106 

18.  Where  monuments  existing^  at 
the  time  of  a  conveyance  are  re- 
ferred to  therein,  which  have 
since  disappeared,  parol  evidence 
of  their  location  is  competent. 
RMnaon  v.  iCiine. .  147 

14.  Where,  in  an  action  upon  a  policy 
of  fii*e  insurance,  the  secretary  of 
the  insurer  is  called  as  a  witness 
to  contradict  evidence  on  the  part 
of  plaintiff  of  a  waiver  by  said 
officer,  of  a  condition  in  the  policy, 
and  where  he  is  not  impeached, 
it  is  not  competent,  for  the  pur- 
pose of  con"oboration,  to  prove  by 
him  his  general  course  of  deal- 
ing, and  the  extent  and  limitof  his 
powers,  as  that  he  had  never 
waived  any  such  condition  and 
had  no  authority  so  to  do.  Adatna 
V.  Greenwich  Ins.  Co.  166 

15.  Where  a  witness,  called  to  sus- 
tain the  character  of  an  impeached 
witness,  testifies  that  he  does  not 
know  the  general  character  of  said 
witness  for  truth  and  veracity, 
but  gives  evidence  importing  an 
acquaintance  with  his  associates 
ana  a  knowledge  of  his  character, 
and  testifies  that  he  has  heard  his 
character  questioned,  it  is  compe- 
tent for  him  to  testify  that  he 
would  believe  the  witness  under 
oath.  Id. 

16.  A  recital  in  a  judgment-roll  in 
an  action  for  foreclosure,  that  a 
defendant  was  served  with  pro- 
cess and  apx)eared  therein,  is  not 
conclusive  and  does  not  preclude 
such  defendant,  in  an  acAon 
brought  by  him  to  foreclose  a 
junior  mortgage,  from  showing 
that  he  was  not  in  fact  served  and 


that  he  did  not  appear.   jFhyunan 
v.  Cravford.  263 

17.  Nor  is  such  defendant  pre- 
cluded by  what  purports  to  be 
an  appearance  on  his  behalf, 
signeu  by  an  attorney,  attached 
to  the  roll,  'fh)m  showing  that 
the  paper  was  a  forgery.  Id, 

18.  There  is  no  distinction  in  these 
respects  between  the  effect  of  do- 
mestic and  foreign  ludgments,  and 
the  principle  applies  as  well  to 
the  i»ecords  of  judgments  of  courts 
of  general  as  of  Umited  juiisdic- 
tion.  Id. 

19.  Under  the  system  of  practice 
established  by  the  laws  of  this 
State  the  want  of  jurisdiction  may 
always  be  set  up  against  a  judg- 
ment when  sougfht  to  be  enu)i'ced 
or  when  any  benefit  is  claimed 
under  it,  and  the  bare  recital  of 
jurisdictional  facts  in  the  record  of 
the  judp^inent  of  any  court  is  not 
conclusive,  but  only  prhna  facie 
evidence,  and  may  be  diBpi*oved 
by  extrinsic  evidence.  Id. 

20.  The  authorities  of  this  and 
other  States  as  to  the  conclu- 
mveness  of  judgment  records  upon 
questions  of  imisdiction,  collated 
and  discussed.  Id. 

21.  Where,  in  an  action  to  recover 
a  balance  of  account  for  ad- 
vances made  by  plaintiffs  by 
means  of  acceptances  and  pay- 
ments through  their  bankers  of 
drafts  drawn  upon  them  by  de- 
fendant, it  apx>eared  that  plain- 
tiffs, uiion  receiving  from  the 
bank  the  cancelled  drafts,  in  ac- 
cordance with  their  usual  custom 
and  without  fraudulent  intent, 
and  before  any  question  or  vari- 
ance had  arisen  between  them  and 
defendants,  voluntarily  desti'oyed 
them,  vrith  other  vouchers  i-eceived 
at  the  same  time.  Held,  that  this 
did  not  deprive  plaintiffs  of  the 
right  of  proving  acceptiemce  and 
payment  of  the  drafts,  without 
producing  them.     Steele  v.  Lord 

280 

22.  The  drafts  were  useful  only  as 
vouchers,  and  their  destruction 
without  fraudulent  intent  did  not 
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absolve  the  debtor  from  his  obli- 
gation to  repay,  or  preclude  other 
proof  of  the  advances.  Id. 

23.  In  an  action  brought  by  the  i)er- 
sonal  I'epresentatives  of  a  deceased 
person  upon  a  promissory  note 
against  maker  and  indorser,  nei- 
ther of  the  defendants  can  be 
called  as  a  witness  in  favor  of  the 
other,  as  to  personal  transactions 
with  the  deceased,  although  they 
have  put  in  separate  answers. 
Alexander  v.  Dateher.  885 

24.  Section  899  of  the  Code  makes 
no  distinction  between  cases  where 
parties  are  called  as  witnesses  in 
their  own  behalf  or  in  behalf  of  a 
co-defendant,  or  cases  where  they 
are  jointly  or  severally  liable. 

Id. 

25.  The  act  of  1882  (chap.  276,  Laws 
of  1832),  authorizing  maker  and 
indorscir  to  be  joined  in  one  action, 
and  declaring  that  a  defendant  in 
such  action  shall  be  entitled  to 
the  testimony  of  a  co-defendant 
in  those  cases  whei*e  he  would 
have  been  entitled  to  it,  had  the 
suit  been  bi-ought  in  the  form 
theretofore  used,  was  suj^erceded 
by  sections  120  and  897  of  the 
Code.  Id, 

In  an  action  against  a  rail- 

fvad  company  for  negligence,  held, 
thai  evidence  of  a  violation  of  defend- 
anVa  rides  by  its  employes  vxis  com- 
petent. 

See  Wood  v.  N.  T,  C.  &,  H.  R. 
R.  R.  Co.  195 

Also,  held,  that  evidence  of 

parol  agreement  betrceen  dtfendant 
and  another  railroad  corporation  as 
to  the  stoppage  of  defendant's  train 
before  reaching  a  crossing  was  com- 
petent to  support  a  usage. 

See  Wood  v.  N.  Y,  C,  &  H.  R. 
H  R.  Co.  195 

Copies  in  account  book  of  or- 
iginal memoranda^  when  proper  eci- 
dence. 

See   WUson   v.   Knapp,    (Mem.) 

596 

In    an    action   for   alleged 

breach  of  contract  to  publish  various 
publications  connected  with  a  general 
plan  or  enterprise  of  improvetnent  in 
(opy-books  and  penmanship,  the  ques- 
tion was  as  to  whether  certain  **  tes- 


timonials** and  "roUs  of  honor" 
were  embraced  in  the  contract:  the 
deviser  of  the  enterprise  was  asked 
as  a  witness  \f  they  were  part  of  the 
gejieral  enterprise;  this  was  objected 
to  and  excluded,    Heldf  error. 

See   WUliams  v.  Slote,    (Mem.) 

601 

In  an  action  on  note^  where 

defense  was  that  note  was  givenwith- 
ovt  considerationf  when  maker  was 
intoxicated,  plaintiff  *s  evidence  tend- 
ed to  show  it  was  given  for  a  loan. 
Evidence  was  offered  of  acts  and 
declaratioTis  of  plaintiff  two  or  three 
years  brfore  the  loan,  inconsistent 
with  the  ownership  of  money  by  him. 

See  Nicholson  \.  wafnl,    (Mem.) 

604 

In  an  cution  for  work  and 

labor,  dtfendant  pleaded  OA'cord  and 
satisfaction,  and  produced  receipt- 
ed bills.  Plaintiff  gave  evidenee 
that  he  receipted  the  bUls  at  difend- 
anVs  request,  he  stating  that  he 
wa7ited  to  use  them  in  settlement  with 
K.,  a  partner.  D^endant  thereup- 
on testified  he  had  no  partner.  He 
was  asked  upon  cross-examination  if 
K.  did  not  claim  to  be  a  partner  and 
had  not  sued  him  for  an  accounting. 
T?iis  was  oMected  to,  and  objection 
overruled.  Held,  no  error;  that  the 
evidence  called  for  was  competent. 

See  Hickler  v.  Leighton,    (Mem.) 

610 

Drfendant  claUned  that  the 

vx)rk  was  not  properly  doJie  and  that 
he  had  sustained  damage.  Plain- 
tiff gave  evidence  that  the  work  was 
being  done  by  defendant  under  con- 
tract with  a  third  party,  and  that 
defendant  claimed  and  received  a 
large  swin  in  excess  of  the  contract 
price.    Held,  competent. 

See  Hickler  y,  Leighton,    (Mem.) 

610 


EXCISE. 

1.  Provisions  regulating  the  grant- 
ing of  licenses  for  the  sale  of  intox- 
icating liquors,  and  the  suing  for 
penalties  for  selling  without  a  li- 
cense, in  an  act  the  subject  of 
which,  as  expressed  in  its  title,  is 
the  reorganization  of  a  village,  are 
ntft  violative  of  the  constitutional 
Xirovision  (art.  8,  $  16)  i*equiring 
that  a  pnvate  or  local  bill  shau 
embrace  but  one  subject,  which 
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shall  be  expressed  in  the  title ; 
such  provisions  relate  to  police 
regulations  which  ai-e  embraced 
in  the  oi-ganization  or  reorganiza- 
tion of  a  village.  VUlage  of  Qltyo- 
eravUle  v.  Howell.  287 

2.  A  provision  in  a  village  charter 
providing  for  submission  of  the 
question  of  license  or  no  license  to 
a  vote  of  the  electors  is  not  uncon- 
stitutional; that  question  relates 
to  a  local  regulation  which  it  is 
competent  for  the  Legislature  to 
submit  to  the  people  of  the  dis- 
trict. Id, 

3.  Where,  hj  a  village  charter  pass- 
ed after  the  passage  of  the  general 
excise  law  of  1857  (chap.  628,  Laws 
of  1857),  it  is  provided  thkt  ac- 
tions to  recover  penalties  for  the 
violation  of  the  excise  laws  in  said 
village  shall  be  brought  in  the 
coi'porate  name  of  the  village, 
such  provision  takes  the  case  of 
the  village  out  of  the  operation  of 
the  geneitd  law,  and  is  not  affect- 
ed by  the  amendment  to  the  latter 
of  1873  (chap.  820,  Laws  of  1873), 
vesting  the  power  of  suing  for 
penalties  in  the  overseers  of  the 
poor  of  the  county,  which,  by  the 
general  act,  was  given  to  the  board 
of  commissionei-s  of  excise.    '  Id. 

4.  Such  special  charter  provisions 
in  reference  to  the  gi-anting  of 
licenses  and  the  suing  for  penal- 
ties were  not  abrogated  by  the 
excise  law  of  1874  (chap.  444,  Laws 

of  1874).  Id. 

5.  A  license  granted  by  the  town 
board  again^  the  vote  of  the  elec- 
tors of  a  village  whose  charter 
thus  provides  ibr  the  submission 
of  the  question  of  granting  licenses 
to  them  is  no  protection  to  one 
selling  within  the  corpoi*ate  limits. 
(Churcb,  Ch.  J.,  dissenting  )   Id. 


6.  Under  the  provisions  of  the  excise 
law  of  1870  (5  2,  chapter  175, 
Laws  of  1870),  providing  for  the 
appointment  of  commissionera  of 
excise  in  cities,  such  an  appoint- 
ment cannot  be  made  verbally, 
Peo.  ex  rd.  v.  Murray.  521 

T  Commiflsicners  of  excise  cannot 
-by  their  act  or  assent  transfer  the 

SicKELs.— Vol.  XXV.        83 


office  to  others,  or  relieve  them- 
selves from  the  duties  of  the  office, 
save  in  one  of  the  ways  desi^ated 
by  the  statute  (1  R.  S.,  1^  sec- 
tion 34.)  Id. 


EXECDTION. 

1.  The  doctrine  of  eaveat  emptor 
applies  to  every  purchaser  of  real 
estate  sold  by  a  sheriff  on  execu- 
tion; he  acquires  no  better  title 
than  the  judgment-creditor  would« 
had  he  purchased.  J^Vost  v.  Ton^ 
kers  Savings  Bank,  553 

2.  Where,  therefore,  by  a  valid 
agreement  between  the*  Judgment- 
creditor  and  debtor,  the  lien  of  the 
judgment  upon  the  real  estate  has 
been  postponed  and  made  subordi- 
nate to  that  of  a  junior  mortgage, 
the  purchaser,  although  he  bought 
in  ignorance  of  the  agreement, 
takes  the  land  subject  to  the  lien 
of  the  moi*tgage.  Id. 


EXECUTOR  AND  ADMINIS- 
TRATOR. 

1.  "Where,  under  the  provisions  of 
the  Revised  Statutes  (2  R.  S.,  92, 
{  52),  an  executor,  after  eighteen 
months  from  the  time  of  his  ap- 
pointment, has  been  requii*ed  to 
render,  and  has  rendered,  an  ac- 
count, the  sun*ogate  in  examining 
it  may  allow,  for  his  information, 
any  person  to  point  out  errors  and 
defects  in  the  account.  Buckan  v. 
Bintotd.  1 

2.  Where,  therefore,  the  person  upon 
whose  application  the  order  re- 
quiring the  account  was  granted 
hies  objections  thereto,  the  surro- 
gate is  not  bound  to  strike  out  or 
dismiss  them,  but,  at  least,  may 
retain  and  use  them  as  the  bai^is 
of  his  investigaUoa.  Id» 

3.  As  to  whether  the  persoki  who 
applied  for  the  order  can  appear 
and  contest  the  account,  and  as 
to  whether  the  sun-ogate  may 
appoint  an  auditor  to  examine  thd 
account,  qwBre.  Id»< 


4.  Under  the  act  of  1870  ($  6,  chap. 
359,  Laws  of  1870),  in  relation  to 
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proceedings  in  the  suiT0ffate*8 
court  of  tne  county  of  N©w  York, 
the  surrogate  of  said  county  may 
appoint  a  referee  and  refer  to  him 
an  account  rendered  as  above 
stated;  and  the  fact  that  in  the 
order  of  i-eference  the  referee  is 
termed  an  auditor,  does  not  viti- 
ate the  order.  The  misnomer  is 
but  a  matter  of  form,  and  the  order 
will  be  held  to  operate  to  appoint 
a  referee.  Id. 


FACTOR. 

1.  A  contract  between  a  commission 
merchant  and  a  dealer  in  produce, 
by  which  the  former  agrees  to  ad- 
vance money  at  the  legal  rate  of 
interest  to  enable  the  dealer  to 
purchase  or  carry  his  produce, 
and  is  also  to  receive  a  percentage 
upon  the  money  advanced  as  a 
commission  for  tne  care,  manage- 
ment and  sale  of  the  property,  is 
not  per  m  usurious;  the  onus  is 
ui>on  the  party  seeking  to  impeach 
the  transaction  to  show  a  guilty  in- 
tent and  that  the  conti*act  was  a 
cover  for  usury.  MaWietoa  v. 
Cbe.  239 

2.  Where,  therefore,  it  does  not  ap- 
pear that  the  commission  charged 
was  unusual,  or  unreasonable,  or 
in  any  way  that  the  lender  took 
advantage  of  the  necessities  of  the 
borrower,  a  finding  of  a  referee 
that  such  a  contract  is  usurious,  is 
unsupported  by  the  evidence  and 
is  a  legal  error.  Id, 

8.  The  fact  that  the  borrower  in  fact 
takes  charge  of  and  manages  the 
produce  purchased  by  him,  does 
not  affect  the  nature  of  the  con- 
tract. Id. 

4.  Defendant  D.,  by  the  representa- 
tion that  defendants,  who  were 
sugar  brokei's,  had  made  sales  of 
sugars  upon  terms  proposed  by 
pUuntiff,  induced  it  to  ship  the 
sugars  to  the  purchasers  and  to 
send  the  defendants  the  invoices 
of  bills  of  lading,  they  undertak- 
ing to  collect  and  pay  over  the 
proceeds  of  sales.  Defendants,  in 
fact,  had  made  sales  upon  differ- 
ent terms.  They  made  out  new 
invoices  in  defendant's  firm-name. 


received  the  proceeds,  and  nsf used 
to  pay  them  oveiv  Beldf  that  the 
transaction  was,  in  effect,  the  same 
as  if  plaintiff  had  intrusted  de- 
fendants with  possession  of  the 
sugai-s,  with  authoiity  to  sell  and 
to  collect  the  price,  and  they, 
thei-efoi^,  occupied  the  position 
of  fact0i*8,  not  of  brokei's;  and  that 
in  an  action  to  recover  the  pro- 
ceeds of  the  sale  an  order  of  arrest 
was  proper,  either  under  the  pro- 
vision of  the  Code,  }  189,  sub.  2, 
authorizing  an  arrest  in  an  action 
for  moneys  received  in  a  fiduciaiy 
capacity,  or  that  authorizing  it 
when  the  debt  was  f]*audulently 
contracted  (sub.  4).  JStaiidafil 
Sugar  Mtf.  v.  Dayton,  486 

6.  Also,  that  it  was  no  defense  that 
sales  were  made  on  different  terms 
from  those  authorized  by  plain- 
tiff; that  D.  could  not  set  up  his 
own  fraud  to  shield  him  from  re- 
sponsibility as  factor,  and  plain- 
tiff could  adopt  the  sales  made 
and  claim  the  proceeds.  Id. 


FINDINGS  OF  LAW  AND  FACT. 

Where  a  referee  in  an  action  for 
negligence,  instead  of  passing 
upon  the  question  directly  as  one 
of  fact,  makes  special  findings  of 
the  circumstances,  and  from  these 
finds  negligence  as  a  conclusion  of 
law,  it  is  not  the  duty  of  this  court 
to  decide  as  matter  of  law,  whether 
or  not  the  facts  found  establish 
neglij^ence.  In  such  case  a  find- 
ing ofnegligence  as  a  fact,  is  essen- 
tial to  the  conclusion  i*eached  by 
the  referee,  and  will  be  assumed 
in  support  of  the  jud^ent,  pro- 
vided there  is  any  evidence  upon 
which  it  could  have  been  predi- 
ated.    Hays  v.  Miller,  112 


FORECLOSURK 

1.  Where  after  the  principal  of  a 
bond  and  mortgage  has  fidlen  due 
a  usurious  agreement  is  made  be- 
tween the  pai*ties  for  an  extension 
of  time,  and  when  under  a  provi- 
sion of  the  instrument  declaring 
that  in  case  of  failure  to  pay  the 
interest,  within  acertfun  time  after 
it  is  due,  the  whole  principal  be* 
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comes  due  at  the  option  of  the 
holder,  the  latter  upon  default  in 
the  payment  of  interest  accruing 
after  the  extension  brin^rs  an  act- 
ion for  foi*ecloeure9  claiming'  the 
vhole  amount  secured  to  be  due, 
the  mortgagor  cannot  claim  the 
benefit  of  the  extension,  and  yet 
seek  to  defeat  the  foreclosure  by 
asking  that  the  usurious  connde 
ration  paid  there  for  shall  be  ap- 
plied in  payment  of  the  interest. 
Church  V.  MaUoy,  63 

2.  The  usurious  agreement  is  void 
and  there  is  no  vidid  extension ;  but 
assuming  that  it  is  binding  at  the 
election  of  the  mortgagor,  ne  dis- 
affii*ms  it  by  requirinfl^  that  the 
consideration  paid  shall  be  cred- 
ited. Id. 

8.  He  is  entitled  to  the  credit,  but 
having  received  it  he  is  not  enti- 
tied  to  the  extension  and  plaintiff 
may  have  judgment  for  the  resi- 
due unpaio.  Id. 

4.  P.  and  wife  conveyed  to  the  N. 
Y.  &  0.  M.  R.  R.  Co.  the  fee  of  a 
strip  of  land  through  the  farm  of 
P.  The  deed  contained  the  fol- 
lowing i-eservation :  ''Said  parties 
of  the  first  part  also  to  have  the 
privilege  of  moving  and  cultivat- 
ing the  surplus  g^*ound  of  said 
stidp  of  land  not  requii*ed  for  rail- 
road puiposes.**  At  the  time  of 
the  convevance  there  was  a  mort- 
gage on  the  farm,  which  was  sub- 
aequenUy  foreclosed.  The  deed 
given  upon  the  foreclosure  sale 
excepted  the  strip  of  land  so  con- 
veyed, stating  that  it  '*is  reversed 
as  conveyed  tu  said"  0.  &  M.  R. 
R.  Co.  Defendant  who  succeeded 
to  the  title  of  the  purchaser, 
entered  upon  the  railroad  land 
and  cut  and  removed  wheat  grow- 
ing thereon.  In  an  action  of  tres- 
pass, hddt  that  the  reservation  in 
the  deed  to  the  railroad  company 
was  not  an  easement  appurtenant 
to  the  remaining  portion  of  the 
farm,  but  a  rifht  to  profits  in  the 
land  conveyed  i-eserved  to  the 
grantors  personally,  not  as  owners 
of  or  for  the  benefit  of  the  sale; 
that  such  right,  therefore,  did  not 
pass  by  the  deed  on  foreclosure 
sale;  and  that  defendant  was  lia- 
ble.   Pieree  v.  KeoU/r.  410 


FOREIGN  CORPORATION& 

1.  Plaintiff  made  a  contract  with 
defendant,  a  foreign  corporation, 
to  enter  its  service  for  a  term  of 
years,  his  business  being  to  pro- 
cure emigrants  to  purchase  and 
settle  on  defendant's  lands  in  Ne- 
braska. Plaintiff  was  bound  to 
maintain  during  the  whole  time 
an  ofllce  in  the  city  of  New  York, 
and  was  to  go  to  Europe  for  two 
or  three  months  to  arrange  for 
emigration.  Plaintiff  entered  up- 
on the  employment  and  kept  open 
an  office  in  said  city  until  the  con- 
tract was  terminated  by  defend- 
ant. In  an  action  for  services 
under  the  contract  and  for  dam- 
ages for  the  breach  thereof,  Held^ 
that  it  was  to  be  assumed  that  the 
.  parties  understood  that  plaintiff's 
principal  duties  under  the  contract 
would  be  discharged  in  New  York 
city;  that  the  cause  of  action  arose 
within  this  state,  and  therefore  a 
service  of  the  summons  upon  one 
of  defendant's  directora  while  he 
was  temporarily  in  this  state  on 
his  own  Dusiness  was  a  good  ser- 
vice, and  a  sufficient  commence- 
ment of  the  action,  although  de- 
fendant had  no  property  in  this 
state.  HUUr  v.  B.  £  M.  R.  R.  R. 
Co.  223 

2*  Also,  held^  that  the  legislature 
had  authority  to  provide  for  and 
authorize  such  a  service.  Id. 

—  A  corporation  fanned  under  a 
law  of  this  estate  by  consolidation  of 
foreign  and  dovnegtie  railroad  cor- 
porations, is  a  domestic  corporation. 

See  In  re  8age.  220 


FOREIGN  JUDGMENT. 

— —  Recitals  in  record  of  not  con" 
elusive. 
JSee  Ferguson  y.  Cnntford        253 

FORMER  ADJUDICATI  N. 

1.  After  the  audit  and  allowance  of 
a  cLum  of  plaintiff  against  the 
county  of  New  York  by  the  boai*d 
of  supervisors,  a  receiver  of  plain- 
tiff's property,  appointed  in  sup- 
plementary prooeeolngB,  took  i>ob- 
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fiesnon  of  the  voacher,  and  upon 
refusal  of  the  city  aoditor  to  ex- 
amine and  allow,  obtained  a  pei^ 
emptory  fnandamiiH»  commanding 
him  to  do  80.  He  thereupon  made 
the  examination,  allowing  a  por- 
tion of  the  claim,  and  after  the 
commencement  of  this  action 
against  the  city  to  recover  the 
amounted  the  claim  made  are- 
tuin  to  the  writ»  stating  such  ac- 
tion in  obedience  to  the  writ. 
Nothing  farther  was  done  in  the 
mandamus  proceedings.  The  re- 
ceiver received  from  the  comp- 
troller a  sufficient  sum  to  satieny 
the  judgment  under  which  he  was 
appointed,  and  expenses,  and  was 
discharged.  It  was  claimed  by 
defenduitthat  the  mandamus  pro- 
ceedings constituted  an  adjumca- 
tion,  t^t  only  the  sum  allowed  by 
the  auditor  was  due  upon  plain- 
tiffs* claim,  and  that  they  were  es- 
topped thei*eby.  Heldf  untenable; 
that  there  was  no  adjudication, 
and  the  action  of  the  auditor  was 
not  judicial,  and  neither  bound 
the  receiver  nor  the  plaintiffis; 
also,  that  upon  the  discharge  of 
the  receiver,  plaintiflb  became  re- 
invested with  their  property  and 
were  entitled  to  recover  the  full 
amount  of  the  balance  of  their 
claim  as  audited  by  the  supervi- 
sors.   Lanigan  v.  Mayor,  etc,  454 

2.  As  to  whether  the  doctrine  of  tea 
adiudicata  will  apply  to  an  order 
made  upon  special  motion,  qwBre. 
Boon  V.  Mom.  466 


FRAUD. 

1.  An  equitable  action  cannot  be 
maintained  to  annul  a  judgment 
i*endered  upon  conflicting  evi- 
dence, upon  the  gi'ound  that  the 
opposite  party  and  his  witnesses 
conspired  together  to  obtain  a 
judgment  by  perjury  and  fraud, 
and  that  the  jmigment  was  ob- 
tained by  false  evidence.    Boss  v. 

Wood.  8 

2.  The  fraud  which  will  justify 
equitable  interference  in  setting 
aside  a  judgment  or  deci*ee  must 
be  actual  and  positive,  not  mei'ely 
constructive;  it  must  be  frand 
occurring  in  th.e  concoction  or  pro- 


curement of  the  judgment  or  de* 
cree,  which  was  not  known  to  the 
purty  at  the  time,  and  far  not 
knowing  which  he  is  not  charge- 
able witii  negligenoe.  Id. 

3.  An  order  of  arrest,  in  an  action  to 
recover  possession  of  personal 
property,  is  autiiorized  under  sub- 
diviaion  3  of  section  179  of  the 
Code,  as  amended  in  1851,  when  it 
appears  that  possession  of  the 
property  was  acquired  by  defend- 
ant, as  purchaser,  fi-audulentiy 
and  under  circumstances  justify- 
ing a  reclamation  by  the  vendor, 
and  that  riefendant  has  sold  the 
property  with  intent  to  perfect  the 
fraud,  and  to  put  the  property 
beyond  the  reach  of  the  owner; 
such  a  sale  is  a  disposition  of  the 
pi-operty  •*  with  intent  to  deprive 
the  plaintiff  of  the  benefit  there- 
of," within  the  meaning  of  said 
section.    Bamett  v.  Selling.    492 

4.  Plaintiffs'  complaint  aUeged,  in 
substance,  that  D.  and  three  others 
owning  interests  in  oil  lands,  which 
had  cost  them  about  $26,000,  in 
pursuance  of  a  scheme  to  dispose 
of  their  interests  at  a  greatly  en- 
hanced price,  prepared  a  sub- 
scription agreement,  by  which 
those  Bubsciibing  agreed  to  pay 
the  sums  subscribed  by  them  re- 
spectively, to  be  used  for  the  pur- 
chase of  such  interests,  at  the  piice 
of  $125,000,  the  subscribers  there- 
after to  organize  a  corporation. 
D.  undertook  to  receive  the  sums 
subscribed,  as  trustee  for  the  pur- 
pose of  making  the  purchase. 
Each  of  them  subscnbed  $5,000, 
and  caused  others  to  sign,  whose 
Bubsciiptions  wei*e  marked  paid, 
but  which  were  not  intended  to  be 
and  were  not  paid.  Plaintiffs  and 
others  were  induced  to  subscribe 
and  to  pay  their  subscriptions  in 
ignorance  of  the  facts,  and  by  rep- 
resentations and  in  the  belief  that 
the  devisers  of  the  scheme  intend- 
ed to  become  joint  purchasers  with 
them.  The  moneys  paid  in  by  the 
bona  fide  suhserihera  were  received 
by  D.  and  divided  with  his  associ- 
ates A  coiporation  was  after- 
wards organized,  the  property 
ti'ansf erred  to  it  and  stock  issued 
to  the  subscribers  in  proportion  to 
the    amount  subscribed.      Held, 
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that  the  aasociates  in  the  fraudu- 
lent scheme  wero  at  least  liable  to 
account  to  the  Ixmafide  subscrib- 
ers for  the  profits  made  by  them 
upon  the  sale  to  the  corporation  ; 
that  such  an  accounting  was  a 
pi*oper  subject  for  the  cognizance 
of  a  court  of  equity ;  and  every 
person  interested  in  the  result, 
whether  as  liable  to  pay  or  as  en- 
titled to  participate,  was  a  proper 
party  thereto  ;  that,  therefore,  an 
equitable  action  for  the  purpose 
of  such  an  accounting  was  prop- 
erly brought  by  two  or  more  of 
the  bona  fiu  subscribers  claiming 
as  such,  and  also  as  assignors  of 
other  subscribers,  against  the  per- 
sonal representatives  of  D.,  and 
against  his  associates,  all  the  other 
subscribers  being  made  parties 
defendant ;  that  the  estate  of  D. 
was  liable  to  refund  to  the  bona 
fide  subscribers  not  only  their  due 
propoiiion  of  the  profits  he  had 
himself  realized,  but  also  of  the 
fund  which  he  had  received  as 
trustee  and  misappropriated  by 
paying  it  over  to  those  privately 
interested  with  him.  Getty  v. 
Dwlin,  504 

0.  Plaintifih  also  claimed  to  rescind 
the  agreement  and  to  recover  back 
the  whole  sum  paid  by  them  and 
their  assignors.  Held^  that  an  ac- 
tion simpiv  for  that  purpose  might 
be  subject  to  the  objection  of  a 
misjoinder  of  parties  and  causes 
of  action.  Id. 

FRAUDS  (STATUTE  OF). 

Bee  Statdtb  op  Frauds. 


GENERAL  TERM. 

il.  The  (Jeneral  Term  may  reverse 
orders  of  Special  Term  affecting 
substantial  rights — i.  e.,  matters 
of  substance,  not  of  mere  form — 
although  discretionary,  Martin 
V.  Windaar  Hotel  Co.  101 

2.  An  order  of  reference  is  an  order 
affecting  a  substantial  I'ight,  as  the 
mode  of  trial  of  an  action,  whether 
by  jury  or  by  referee,  is  a  matter 
of  su^)stance,  and  such  an  order  is 
appealable  to  the  General  Term. 

Id. 


3.  It  is  a  matter  for  the  discretion 
of  the  (General  Term  whether  or 
not  to  set  aside  a  verdict  as  exces- 
sive. The  exercise  of  this  dis- 
cretion is  not  reviewable  here. 
Pedt  V.  N.  Y.  a  &  H.  R.  R.  R. 
Co.  587 


GIFT. 

1.  An  absolute  gift  requires  a  re- 
nunciation by  the  donor  and  an 
acquisition  by  the  donee  of  all  in- 
tei*est  in  and  title  to  the  subject  of 
the  gift.    Ourry  v.  Powers.      212 

2.  The  delivery  of  a  check  upon  a 
savings  bank,  payable  at  a  niture 
day,  IS  not,  as  between  the  payee 
and  the  legal  representatives  of 
the  drawer,  a  vahd  gift.  Id. 

3.  C,  with  intent  to  make  a  gift  to 
his  two  sons,  R.  and  J.,  delivered 
to  each  of  them  a  check  upon  a 
savings  bank,  payable  four  days 
after  his  death.  He  stated  that 
he  wanted  the  control  of  the  money 
aa  long  as  he  lived,  in  order  to 
receive  the  interest.  He  also  de- 
livered to  R.  his  bank  pass-books, 
stating  that  they  would  want  them 
to  get  the  money ;  that  he  did  not 
consider  them  safe  thei*e,  and  di- 
rected R.  to  take  care  of  them.  C. 
had  more  money  on  deposit  in 
each  of  the  savings  banks  than 
called  for  by  the  resi>ective  checks. 
R.  deposited  the  books  in  bank, 
where  they  remained  until  after 
the  death  of  C.  Held,  that  the 
transaction  did  not  constitute  a 
valid  gift ;  that  the  delivery  of  the 
checks  did  not  transfer  the  funds 
deposited,  nor  did  the  delivery  of 
the  pass-books,  assuming  that  they 
were  the  subjects  of  transfer  as  a 

S'ft,  as  the  decedent  did  not  abeo- 
tely  part  with  his  control  over 
them.  Id. 

4.  Also  heldf  that  the  transaction 
could  not  be  sustained  in  equity, 
as  a  declaraton  of  trust,  or  aa  ^fts 
by  appointment  or  appropriation. 

Id. 

GOOD  WILL. 

1.  H.  who  had  been  publishing  a 
I     newspaver,  styled  "The  Water- 
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•  town  Ra-Umony"  contracted  to 
'  Bell  to  W.  "The  Watertown  Re- 
Union  establishment,  inclnding  the 
presses,  machinery,  type,"  etc, 
the  purchase  price,  save  a  pay- 
ment made  at  the  time,  to  be  paid 
in  annual  installments ;  W.  to  have 
f uU  ownership  upon  performance 
by  him  of  the  conditions  and  stip- 
ulations of  the  a£freement,  and 
meanwhile  to  take  possession, 
hold,  and  use  the  same  as  "  tenant 
or  bailee."  Provision  was  made 
that  in  case  of  non-jjerformance, 
H.  could  take  possession.  It  was 
agreed  that  the  property  should 
not  be  sold,  save  certain  specified 
articles,  and  in  case  of  sale,  other 
similar  property  was  to  be  substi- 
tuted, to  be  subject  to  the  same 
conditions,  Uddf  thai  the  ti*an- 
saction  was  a  conditional  sale,  and 
the  tiUe  did  not  vest  in  the  vendee 
until  payment  of  the  consideration; 
that  the  good-^inll  of  the  establish- 
ment was  embraced  in  the  sale, 
including  the  subscription  list, 
name  of  paper,  and  other  advan- 
tages incident  to  the  property ; 
that  the  good-will  of  such  an 
establishment  was  property,  al- 
though incorporeal  in  ite  nature, 
and  the  condition  as  to  vesting  of 
title  applied  thereto.  Boon  v. 
Mow.  465 

2.  In  an  action  between  B.  and  M., 
who  succeeded  to  the  interest  W. 
acquired  under  said  contract,  and 
who,  aa  partners,  had  been  pub- 
lishing said  newspaper,  in  which 
action  a  receiver  of  the  {NU'tner- 
ship  property  had  been  appointed, 
an  order  was  granted  directing 
the  receiver  to  deliver  tOrF.,  as 
asmgnee  of  H.,  certain  specified 
property  which  was  in  the  estab- 
lishment at  the  time  of  the  sale, 
and  to  sell  the  residue,  retaining 
the  proceeds,  subject  to  the  order 
of  the  court.  Held^  that  the  order 
was  not  an  adjudication  against 
the  right  of  F.  to  the  value  of  the 
good-will,  and  that  he  was  entitled 
to  such  value,  or  sufficient  thereof 
to  pay  his  debt.  Id. 


HARBOR  MASTERS. 

The  regulation  of  the  harbormas- 
ters of  New  York  harbor  provid- 


ing that  no  vessel  shall  anchor 
within  certain  prescribed  limita 
does  not  apply  to  small  sail  or 
row  boats.  Lanibert  v.  &  I.  M. 
M.  Co.  104 


HEALTH. 

1.  A  penalty  cannot  be  raised  by 
impUcation,  but  must  be  expressly 
created  and  imposed  by  statute. 

'  Health  Dept.  v.  KnolL  530 

2.  An  action  cannot  be  maintained 
by  the  health  department  of  the 
city  of  New  York  to  recover  a. 
penalty  for  an  omission  of  the 
owner  of  premises  to  comply  with 
a  special  order  of  the  department 
relating  thereto;  no  penalty  is 
now  prescribed  by  law  for  such, 
omission.  IcL 

3.  The  provision  o.  the  act  of  1873 
(chapter  757,  Laws  of  1873),  sup- 
plementary to  the  city  chai-ter  of 
that  year  (chapter  ^5,  Laws  of 
1873),  conferring  upon  the  health 
department  and  the  board  of 
health,  as  far  as  the  city  of  New 
York  IB  concerned,  the  authority, 
duties,  and  powers  vested  in  Uie 
Metropolitan  board  of  health  by 
the  act  of  1866  (chapter  74,  Laws 
of  1866),  creating  that  board,  and 
the  subsequent  acts  relating  to  it, 
does  not  include  the  penalties  im- 
posed by  said  acts;  they  are  no 
part  of  the  authority,  duty  or 
power.  Id. 

4.  It  seems,  that  the  board  of  health 
has  power  to  make  a  special  order 
for  the  ventilation  or  other  im- 
provement of  particular  premises 
when  in  a  condition  dangerous  to 
life  or  health,  and  when  the  case 
is  not  provided  for  by  the  san- 
itary code;  and  the  board  has 
ample  authority  to  cause  such 
orders  to  be  executed :  the  exist- 
ence of  a  penalty  for  its  violation 
is  not  essential.  Id. 


HIGHWAYS. 

1.  As  to  whether,  where  two  towns 
are  divided  by  a  stream,  a  Mdffe 
over  which  would  connect  a  high- 
way existing  in  each  of  the  towns. 
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an  implied  liability  upon  the 
towns  to  erect  the  bridge  at  joint 
expense  is  created,  quiBre.  Beck- 
vrith  v.  Whalen.  430 

2.  No  such  joint  liability  exists,  nn- 
less  there  is  at  the  time  a  lawful 
highway  in  each  town,  which 
would  be  connected  by,  and  of 
which  the  bridge  would  foim  a 
part.  Id. 

3.  The  mere  fact  that  a  highway 
has  been  laid  out  is  not  sufficient ; 
there  must  be  an  existing  thor- 
oughfiEU«y  suitable  for  travel.    Id. 

4.  In  1858,  a  highway  was  laid  out 
in  the  town  of  P.,  to  the  centre  of 
I.  creek,  which  divided  that  town 
from  the  town  of  B.  Between  the 
creek  and  the  highland  was  a 
marsh  200  feet  wide  which  was 
a  portion  of  the  year  covered  with 
water,  and  was  impassable  for 
teams.  No  work  was  ever  done 
on  the  portion  of  the  highway 
passing  through  the  marsh,  nor 
was  it  ever  used  as  a  hifhwa^^. 
Some  work  was  done  on  the  resi- 

.  due  of  the  highway,  as  laid  out. 
In  an  action  by  the  authorities  of 
the  town  of  B.  to  compel  the  town 
of  P.  to  pay  half  the  expense  of  a 
bridge,  constructed  over  the  creek 
In  1^9,  hddf  that  the  highway  in 
the  town  of  P.  was  not  "opened 
and  worked"  within  six  years 
after  1858,  within  the  meamng  of 
the  statute  (1  R.  S.,  520,  }  99,  as 
amended  by  chap.  31i,  Laws  of 
1861),  and  thei'efore  it  had  ceased 
to  be  a  highway,  for  any  purpose, 

'  at  the  time  the  bridge  was  built ; 
and  that  thei-e  being  no  lawful 
highway  in  the  town  of  P.,  with 
which  the  bridge  connected,  that 
town  was  not  liable.  Id. 

5.  A  highway  cannot  be  said  to  be 
opened  and  worked,  within  the 
meaning  of  said  statute,  unless  it 
is  passable  for  public  travel  for 
its  entii*e  length.  Id. 

6.  As  to  whether,  when  a  part  of  a 
highway  is  opened  and  worked, 
within  six  year?  after  it  is  laid  out, 
so  as  to  be  passable  and  the  resi- 
due is  not,  the  whole  road  ceases 
to  be  a  highway,  or  whether  that 
part  which  has  been  opened  and 


worked*  will  remain  a  highway, 
qwBre.  Id, 

HUSBAND  AND  WIFE. 

1.  A  requisition  to  a  sheriff  in  an  ac- 
tion for  the  claim  and  delivery  of 
personal  property,  only  authonzes 
the  taking  oi  the  chattels  specified, 
from  the  defendant  named  in  the 
action  or  his  agent;  it  is  no  pro- 
tection, when  he  takes  them  n*om 
another,  in  an  action  of  trespass 
brought  by  the  latter.  Otis  v. 
WUliatns.  208 

2.  The  fkcts  that  the  owner  is  a. 
married  woman  and  that  the  de- 
fendant is  her  husband  and  agent, 
do  not  affect  the  legal  status  of 
such  owner.  Id* 

8.  Nor  does  the  fact  that  in  the  re- 
plevin suit  the  defendant  sets  up 
tiUe  and  possession  in  his  wife, 
and  succeeds  on  that  issue;  the 
wife  is  not  bound  by  the  judgment 
therein.  Id, 


INJUNCTION. 

1.  An  action  was  commenced  a^nst 
certain  persons  who  had  signed 
the  notice  I'equired  by  the  gen- 
eral act  providing  for  the  in- 
corporation of  villages  (chap.  241, 
Laws  of  1870),  and  the  officers 
of  the  town  who  would  be  inspect- 
ors of  election,  to  restrain  them 
from  proceeding  under  said  act 
to  incorporate  a  village.  A  tem- 
porary injunction  was  obtained, 
but  was  dissolved,  the  proceedings 
for  incorporation  completed,  vil- 
lage officers  chosen,  and  the  cor- 
poration went  into  oiteration. 
These  facts  were  set  up  in  a  sup- 
plementary complaint,  and  judg- 
ment demanded  that  such  acts 
should  be  declared  null  and  void. 
Held,  that,  upon  the  facts  as  dis- 
closed upon  the  trial,  defendants 
.were  not  necessary  or  proper  par- 
ties to  the  action,  and  no  effectual 
judgment  could  be  rendered  thei'e- 
in,  as  an  injunction  restraininff- 
defendants  would  have  no  practi- 
cal effect  upon  the  corporation  i 
that  the  village  itself,  or  the  trust- 
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ees  86  exercising  the  fVanchises, 
were  necessary  parties.  Peo.  ex 
rd,  v.  Clark.  518 


INSOLVENT  DEBTOR. 

1.  An  application  by  an  insolvent 
de  btor  for  exoneration  or  discharge 
from  imprisonment,  under  the 
provisions  of  article  6,  title  1, 
chapter  5  of  part  2  of  the  Revised 
Statutes  (2  R.  S.,  p.  28  e^  geq,) 
must  be  made  to  one  of  the  officers 
specified  (2  R.  S.,  34,  ( 1) ;  it  cannot 
be  made  to  any  court  In  re 
Moberts.  5 

2.  An  order  made  b]^  the  proper 
officer  upon  such  application  is  not 
appealable  to  the  General  Term, 
or  to  this  court.  Jd. 

8.  Where  the  officer  by  whom  the 
order  to  show  cause  is  issued,  as 
prescribed  by  said  article  (}  2),  is 
not  in  attendance  on  the  return 
day  thereof,  the  proceedings  can- 
not be  continued  by  a  justice  of 
the  Supreme  Court  not  residing  in 
the  county  wherein  the  debtor 
resides  or  is  imprisoned ;  and  in 
case  they  are  so  continued  all 
subsequent  proceedings  are  void. 

Id. 

4.  Where  the  proceedings  are  com- 
menced by  a  justice  of  the  Sa- 
Sreme  Court,  another  justice 
olding  court  in  the  county  is  not 
a  "  successor  in  office  "  of  the  one 
before  whom  the  proceedings  were 
commenced,  within  the  meaning 
of  the  statute  (2  R.  S.,  85,  }  5), 
and  unless  he  possesses  the  quali- 
fication of  residence  cannot  con- 
tinue the  proceedings.  Id. 


INSURANCE  (FIRE). 

1.  Where  by  the  terms  of  a  mort- 
gage the  mortgagee,  in  case  of 
failure  on  the  pu*t  'of  the  mortga- 
gor to  keep  tne  buildings  upon 
the  mortgaged  premises  insured, 
is  authorized  to  make  such  insur- 
ance, and  it  is  declared  that  the 
premiums  paid  shall  be  deemed 
secured  by  the  moi*tgage,  the  pro- 
vision does  not  prohibit  or  pi-e- 


vent an  insurance  by  the  mortga- 
gee directly  of  his  intei*e8t ;  and 
he  may  make  such  terms  with  the 
insurer  as  they  may  agree  upon. 
Ibtfter  V.  Van  Meed.  19 

2.  Where,  therefore,  the  holder  of 
such  a  mortgage  takes  out  a  pol- 
icy of  insurance  upon  his  interest 
as  mortgagee,  with  a  provision  in 
the  policy  that,  in  case  of  loss,  the 
assui-ed  shall  assign  to  the  insurer 
an  interest  in  the  mortgage  equal 
to  the  amount  of  loss  paid,  the 
insurer  is  entitled  to  the  subi'oga- 
tion  provided  for ;  the  contract  of 
insurance  is  paramount  to  and  in- 
dependent or  the  contract  between 
the  mortgagor  and  mortgagee,  and 
the  rights  of  the  insurer  cannot  be 
affected  thereby.  Id. 

3.  The  consent  of  the  mortgagor  is 
not  essential  to  the  validity  of  such 
a  provision  for  subrogation.      Id. 

4.  Accordinfiply,  held^  where  such  a 
policy  haa  been  issued  by  defend- 
ant, and  where  a  loss  having  oc- 
curred it  paid  to  the  holder  of  the 
mortgage  the  amount  thereof^  to- 
gether with  the  premiums  paid, 
and  took  an  assignment  of  the 
mortgage,  that  in  an  action  to  fore- 
close the  mortgage  the  mortpngor 
or  his  grantee  could  not  claim  an 
application  of  the  amount  of  the 
insurance  as  payment  upon  the 
mortgage.  Id. 

5.  Also,  heldf  that  knowledge  on  the 
part  of  defendants  at  the  time  of 
issuing  the  policy  of  the  terms  of 
the  mortgage  did  not  affect  its 
contract.  Id. 

6.  Also,  held,  that  the  fact  that  the 
policy  did  not  provide  expressly 
for  the  assignment  of  the  bond  se- 
cured by  the  mortg^pe,  but  only 
specified  the  latter,  did  not  estab- 
lish that  the  assignment  of  the 
former  also  could  not  have  been 
compelled  by  the  insurance  com- 
pany, and  so  that  the  payment  to 
the  mortgagee  was  in  liquidation 
of  the  bond ;  the  evident  intent 
was  to  include  both  bond  and 
mortgage  in  the  transfer.  Id. 

7.  The  fact  that  by  the  declarations 
of  the  nioi'tgHgee  in  such  case  the 
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mortffagor  was  prevented  from 
insuring  on  his  own  behalf,  cannot 
afiect  the  rights  of  the  insurer ;  if 
the  mortgagee  was  in  a  position 
where  he  could  not  lawfully  enter 
into  the  contract  which  he  made 
with  the  insurer,  the  latter  was 
not  bound,  and  being  under  no 
obligation  to  pay  a  foes,  by  the 
assignment  it  became  the  owner 
of  the  entire  interest  in  the  mort- 
gage. Id, 

8.  Upon' trial  of  an  action  upon  a 
policy  of  fii-e  insurance  brought 
by  the  personal  representative  of 
an  assises  to  whom  the  policy 
was  assigned  after  loss,  defendant 
moved  for  a  nonsuit,  on  the  ground 
that  there  was  no  proof  of  plain- 
tiff *s  right  or  title  to  recover  the 
amount  of  the  loss.  Heldt  that 
the  cTOund  stated  did  not  cover 
a  defect  in  the  title  of  the  insured, 
or  any  breach  of  a  condition  of 
the  policy  by  reason  of  such  defect, 
if  any  existed ;  and  that  as  such 
an  objection,  if  it  had  been  taken, 
might  have  been  obviated,  it  was 
not  available  here.  Adatns  v. 
Qreenwich  Ins.  Co,  166 

9.  Where  in  an  action  upon  a  policy 
of  fire  insurance,  the  secretary  of 
the  insurar  is  called  as  a  witness 
to  contradict  evidence  on  the  pai't 
of  plaintiff  of  a  waiver  by  said 
officer,  of  a  condition  in  the  i>olic]rf 
and  where  he  is  not  impeached,  it 
is  not  competent,  for  the  purpose 
of  coiToboration,  to  pi*ove  by  him 
his  general  course  of  dealing,  and 
the  extent  and  limit  of  his  powei-s, 
as  that  he  had  never  waived  any 
such  condition  and  had  no  author- 
ity so  to  do.  Id. 

—  What  is  sicbstantiaZ  eompli' 
ance  with  p}wisloJi  of  policy  requxT' 
ing  assured  to  give  notice  ** forth' 
wUh  "  qf  loss. 

See  BHnk  v.  H.  Fire  Ins.  Co. 
(Mem.)  593 

—  Where  policy  is  foffeited  by 
fafXure  to  furnish  proofs  of  loss,  as 
required,  the  fact  that  the  company 
refused  to  pay,  assigning  another  rea- 
son, is  not  a  waiver  of  the  forfeitwre 
cr  an  esttrppel  from  claiming  it. 

ffpe  Brink  v.  H.  Mre  Ins,  Co. 
(Men^.)  503 

SiCKBLs.— Vol.  XXV.       84 


INSURANCE  (LIFE). 

1.  A  temporary  ailment  cannot  be 
considered  a  disease,  within  the 
meaning  of  a  wai*rantv  against 
disease  in  a  policy  of  fife  insur- 
ance, unless  it  be  such  as  to  indi- 
cate a  vice  in  the  constitution,  or 
80  serious  as  to  have  some  bearing 
upon  general  health  and  the  con- 
tinuance of  life,  or  such  as,  accord- 
ing to  common  understanding, 
would  be  called  a  disease.  Cush- 
man  y.  U.  S,  L.  Ins.  Co.  72 

2.  Accordingly  h«^  where  the  war- 
ranty was  that  the  insured  had 
not  had  ''disease  of  the  liver," 
that  proof  that  he  had  had  slight 
and  temporal^  attacks  of  conges- 
tion of  the  liver,  from  which  he 
had  recovei'ed,  did  not  establish 
a  breach  of  waiTanty  as  matter  of 
law,  but  that  the  question  whether 
the  congestion  was  of  such  a  char- 
acter as  to  constitute  a  disease  was 
one  of  fact  for  the  jury.  Id, 

3.  To  constitute  a  medical  attend- 
.  ance,  it  is  not  necessary  that  a 

physician  should  attend  a  patient 
at  his  house ;  attendance  at  the 
office  of  the  physidan  is  sufficient. 

Id. 

4.  In  answer  to  a  <juestion  in  an 
application  made  m  1872,  calling 
for  the  name  of  his  "usual  mediciu 
attendant."  the  insured  answered, 
"  Dr.  P. "  The  insured  was  a  sinfi^le 
man,  who  had  always  lived  in  his 
father's  family.  Dr.  P.  had  been 
for  many  vears  the  family  physi- 
cian; had  frequently  attended 
members  of  the  family,  and  had 
been  frequently  consulted  by  the 
insured,  but  had  never  been  called 
to  attend  him  at  his  house.  One 
Dr.  G.  attended  him  in  a  sickness 
in  1867  for  about  two  weeks,  and 
Dr.  0.  attended  him  during  two 
slight  attacks  of  illness  in  1870 
and  1871.  Held,  that  the  answer 
was  correct ;  or  at  least  it  was  a 
question  for  the  jury.  Id. 

5.  Dr.  O.  attended  upon  the  insured 
during  his  last  illness.  In  accord- 
ance with  the  requirement  of  de- 
fendant, a  statement  of  Dr.  O.  was 
attached  to  the  pixwfs  of  loss,  in 
which,  in  answer  to  the  question. 
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How  long  have  you  been  the  at- 
tendant or  family  physician  ?  "  he 
anBwei'ed,  **Five  vears.**  Bdd, 
that  this  answer  did  not  necessa- 
rily show  that  the  answer  in  the 
application  was  absolutely  untrue; 
a£ao,  that  plaintiff  was  not  re- 
sponsible for  any  mis-statements 
ox  Dr.  0.  not  caused  by  himself. 

Id. 

6.  Upon  the  trial.  Dr.  O.,  as  a  wit- 
ness for  defendant,  testified  that 
the  insured  died  of  congestion  of 
the  liver.  Dr.  P.,  as  a  witness  for 
plaintiff,  was  permitted  to  testify, 
under  a  genexvl  objection  and  ex- 
ception, that,  from  the  history  of 
the  case  given  him  at  the  time  by 
Dr.  O.,  the  insured  died  from  in- 
flammation of  the  bowels.  Hdd, 
no  eiTor;  that,  by  laying  the 
proper  foundation,  the  evidence 
sought  by  the  question  would 
have  been  proper;  and,  as  the 
objection  was  only  a  general  one, 
the  objection  that  no  foundation 
was  laid  was  not  available  here. 

Id. 

7.  Dr.  P.  was  permitted  to  testify, 
under  objection  and  exception, 
that  the  insui'ed  stated  to  him  at 
the  time  of  the  application  that 
he  (Dr.  P.)  was  his  physician. 
Heldf  that,  as  the  statement  was, 
in  substance,  but  what  was  stated 
in  the  application,  the  evidence 
was  harmless,  and  so  its  reception 
was  not  a  ground  for  reversal. 

Id. 

8.  The  sanity  of  every  individual  is 
presumed,  and  insanity  cannot  bo 
presumed  fi*om  the  mera  fact  of 
suicide.  Weed  v.  Jf.  B.  L.  Ina. 
Co.  561 

9.  Where,  therefore,  a  policy  of  life 
insurance  contains  a  clause  declar- 
ing it  null  and  void,  in  case  the 
insured  dies  by  his  own  hand,  and 
the  insured  -commits  suicide,  it  is 
incumbent  upon  a  party  seeking 
to  enforce  the  policy  to  prove  that 
the  self-destruction  was  not  the 
conscious,  voluntary  act  of  one 
responsible  for  his  actions,  but  the 
involuntai'y  act  of  an  insane  pei*- 
son. 


10.  Acts  and  incideDts  whica  are  as 
consistent  with  sanity  as  insanity, 
will  not  authorize  the  submisBioa 
of  the  question  to  a  jury.  Id. 

11.  In  an  action  upon  a  policy  eon- 
taininfl^  said  clalise,  it  appeared 
that  the  deceased  committed  sui- 
cide, and  that  the  act  was  the  re- 
sult of  an  intention  deliberately 
foioned.  The  deceased  had  a  se- 
vere attack  of  congestion  of  the 
brain  some  seven  years  prior  to 
his  death,  and  for  several  yeara 
before,  and  up  to  the  tune  of  hia 
death  periodical  attacks  of  se- 
vere nervous  headache,  arising 
from  indigestion  or  some  func- 
tional derangement,  and  slight 
evidence  was  given  that  at  times 
he  was  incoherent  in  answers  to 
Questions.  Up  to  the  time  of  his 
aeath  he  was  engaged  in  and 
transacted  lai-ge  business  opera- 
tions. It  did  not  appear  that  he 
was  imprudent  or  indiscreet  in 
business  matters,  or  that  he  was 
at  any  time  suspected  of  bdng 
incompetent.  His  physician,  who 
visited  him  a  few  hours  before  his 
death,  saw  no  symptoms  of  insan- 
ity, and  never  discovered  or  sus- 
pected any  impairment  of  mental 
mculties.  Hdd  that  the  evidence 
did  not  authorize  the  submisson 
to  the  jury  of  the  question  as  to 
the  insanitjr  of  the  insured,  and 
that  plaintiff  was  properly  non- 
suited /d. 

12.  A  question  in  an  application  for 
a  policy  of  life  insurance  as  to 
whether  the  applicant  uses  anjr  in 
toxicating  liquors  directs  the  mmd, 
and  will  be  construed  to  i*efer  to 
customary  and  habitual  use ;  not 
to  a  single  or  incidental  one.  Van 
Valkenburffh  v.  Atn.  Pop.  L.  Ins. 
Co.  605 

13.  Where  a  policy  of  life  insurance 
contains  a  condition  forfeiting  it  in 
case  the  insured  dies  of  a  disease 
induced  or  aggravated  by  intem- 
perance, it  is  a  condition  subse- 
quent, and  in  an  action  upon  the 
policy,  plaintiff  is  not  reqmi^ed  W 
prove  that  the  policy  was  not  thus 
ioi*feited ;  but,  if  a  foi^eitnre  is 
claimed,  the  burden  is  upon  de- 
fendant to  show  a  breach  of  the 
condition.  Id* 
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JOINT  DEBTORS. 

1.  A  release  by  parol  of  one  joint 
debtor  will  not  operate  as  a  dia- 
charge  to  the  others,  and  can  onl^ 
be  pleaded  by  the  one  to  whom  it 
is  given.    Morgan  v.  Smith,    537 

2.  The  distinction  between  the  Eng- 
lish rule  and  the  rale  in  this  coun- 
try on  that  subject  pointed  out. 

Id. 


JUDGMENTS. 

1.  An  e<][aitable  action  cannot  be 
maintained  to  annul  a  judgment 
rendered  upon  conflicting  evi- 
dence, upon  the  ground  that  the 
opposite  party  and  his  witnesses 
conspired  together  to  obtain  a 
judgment  by  penury  and  fraud, 
and  that  the  judff-ment  was  ob- 
tained by  false  evidence.  Mois  v. 
Wood.  8 

2.  The  fraud  which  will  justify  equi- 
itable  intei'ference  in  setting  aside 
a  judgment  or  decree  must  be  ac- 
tual and  positive,  not  merely  con- 
structive ;  it  must  be  fraud  occur- 
ring in  the  concoction  or  procure- 
ment of  the  judgment  or  deci^ee, 
which  was  not  known  to  the  party 
at  the  time,  and  for  not  knowing 
which  he  is  not  chargeable  with 
negligence.  Id, 

3.  A  recital  in  a  judgment-roll  in 
an  action  for  foreclosure,  that  a 
defendant  was  served  with  pro- 
cess and  appeared  therein,  is  not 
conclusive  and  does  not  preclude 
such  defendant,  in  an  action 
brought  by  him  to  foreclose  a 
junior  mortgage,  from  showing 
that  he  was  not  in  fact  served  and 
that  he  did  not  appear.  I^hyugon 
v.  Cfravford.  253 

4.  Nor  is  such  defendant  pre- 
cluded by  what  purports  to  be 
an  appearance  on  his  behalf, 
signea  by  an  attorney,  attached 
to  the  roU,  from  showing  that 
the  paper  was  a  forgery.  Id. 

6.  There  is  no  distinction  in  these 
respects  between  the  effect  of  do- 
mestic and  foreign  judgments,  and 
the  principle  applies  as  well  to 


the  records  of  jud^pnents  of  courts 
of  general  as  of  Bmited  jurisdic- 
tion. Id. 

6.  Under  the  system  of  practice 
established  by  the  laws  of  this 
State  the  want  of  jurisdiction  may 
always  be  set  up  against  a  judg- 
ment when  sought  to  be  enforced 
or  when  any  benefit  is  claimed 
under  it,  and  the  bare  recital  of 
jurisdictional  facts  in  the  record  of 
the  judp^nent  of  any  court  is  not 
conclusive,  but  only  prima  fctcie 
evidence,  and  may  be  disproved 
by  extiiusic  evidence.  Id. 

7.  The  authorities  of  this  and 
other  States  as  to  the  conclu- 
siveness of  judgment  records  upon 
questions  of  jurisdiction,  collated 
and  discussed.  Id. 


JUDICIAL  SALE. 

1.  Under  the  statutes  of  this  State, 
when  all  of  the  parties  in  being 
having  any  estate  or  interest 
present  or  future,  vested  or  con- 
tingent, in  the  lands,  are  made 
parties  to  an  action  for  partition, 
a  purchaser  at  a  sale  under  & 
judgment  therein,  acquires  a  per- 
fect title.  The  judgment  is  con- 
clusive as  to  the  rights  of  all,  and 
the  sale  is  effectual  to  bar  the 
future  contingent  interests  ot  per- 
sons not  in  esse  at  the  time,  aJ- 
though  no  notice  is  published  to 
bring  in  unknown  parties,  and 
although  such  future  owners  may 
take  as  purchasers,  under  a  deed 
or  will,  and  not  as  claimants  under 
any  of  the  parties  to  the  action. 
Brevoort  v.  Brevoort.  186 

2.  The  doctrine  of  caveat  emptor 
applies  to  eveiy  purchaser  of  real 
estate  sold  by  a  sheriff  on  execu- 
tion; he  acquires  no  better  title 
than  the  judgment-creditor  would, 
had  he  purchased.  I^Yost  v.  Fon- 
kers  JShavings  Bank.  55ft 

8.  Where,  therefore,  by  a  valid 
agreement  between  the  judgment- 
creditor  and  debtor,  the  lien  of  the 
judgment  upon  the  real  estate  has 
been  postponed  and  made  subordi- 
nate to  that  of  a  junior  mortgage, 
the  purchaser,  although  he  bought 
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in  ignorance  of  the  agreement, 
takes  the  land  sabject  to  the  lien 
of  the  mortgage.  Id. 


JURISDICTION. 
Mecitals  in  jndgrnenl-rolU  clb 


tOf  not  coTidusive, 
See  Fer^uMm  v.  Cranjtfcrd,        2$3 


LANDLORD  AND  TENANT. 

1.  The  duty  of  keeinng  in  repair 
fire-escapes  attached  to  a  tene- 
ment-house, imposed  bv  the  char- 
ter of  the  city  of  Brooklyn  of  1863 
((  86,  title  12,  chap.  863.  Laws  of 
1863),  is  devolved  upon  the  owner ; 
and  in  the  absence  of  a  special 
agreement  between  him  and  a 
tenant  occupying  a  room  in  the 
building,  to  the  window  of  which 
a  fire-escape  is  attached,  as  be- 
tween the  landlord  and  tenant,  it 
is  the  duty  of  the  former  to  keep 
it  in  repair.  It  is  not  within  the 
range  of  ordinary  repairs  which  a 
tenant,  in  the  absence  of  an  agree- 
ment to  the  contrary,  is  required 
to  make.    MeAlpin  v.  Powell,  126 

2.  The  owner,  however,  owes  no 
duty  in  such  case  to  the  tenant  or 
his  family  to  keep  the  platform  of 
the  fire-escape  communicating 
with  the  window  in  such  i-epair 
that  it  may  be  used  as  a  balcony ; 
and  when  it  bears  no  indication 
that  it  was  designed  to  be  so  used, 
and  is  not  so  guarded  as  to  make 
it  safe  for  young  children,  if  a 
child,  without  license  or  permis- 
sion from  the  owner,  passes  out 
of  the  window  upon  the  platfoim 
and  is  injured  in  consequence  of 
its  being  out  of  repair,  the  owner 
is  not  liable.  Id. 

8.  Such  a  case  does'  not  come 
within  the  rule  requiring  a  party 
to  protect  a  structure  on  his  own 
premises  which  is  dangerous  to 
others.  Id. 

4.  When  one  enters  upon  and  occu- 
pies lands  with  the  consent  of  the 
owner,  under  a  parol  lease  for 
more  than  one  year  and  so,  void 
under  the  statute  of  frauds,  the 
occupation  inures    as  a  tenancy 


from  year  to  year,  the  agreement 
regulates  the  relations  of  the  par- 
ties, and  may  be  resorted  to  to 
determine  their  rights  and  duties 
in  all  things  consistent  with  a 
yearly  tenancy.    Beeder  v.  Sayre. 

180 

5.  In  case  of  such  a  tenancy  the 
lessor  has  a  right  in  any  year  of 
the  occupancy,  by  giving  a  snfil- 
cient  notice  to  quit,  to  terminate 
the  tenancy  on  the  last  day  of 
the  rental  year.  Id. 

6.  A  formal  notice  is  necessary,  and 
it  must  be  for  the  end  of  some 
year  of  the  holding.  Id. 

7.  A  tenant  by  parol,  of  farming 
land  for  a  year,  has  not,  save  by 
express  valid  stipulation,  or  cus- 
tom of  the  country,  or  estopped  in 
pais,  aright  to  an  out-going  crop ; 
the  fact  that  the  usual  crop  of  the 
country  cannot  come  to  maturity 
in  a  year,  does  not  raise  by  impli- 
cation a  right  to  hold  over.        Id. 

8.  So  also  where  a  tenant  from  year 
to  year  has  received  sufficient 
notice  to  quit  at  the  end  of  the 
year,  piior  to  putting  in  a  crop, 
to  be  harvested  the  next  year, 
he  has  no  right  to  the  outgoing 
crop.  Id. 

9.  A  vendee,  however,  who  has  en- 
tered into  a  contract  with  the 
landlord  for  a  purchase  of  the 
premises,  but  who  has  not  obtain- 
ed the  legal  title,  cannot  give  a 
valid  notice  to  quit.  Id- 

10.  As  to  whether  it  is  necessary 
for  the  limdloni  to  serve  a  notice 
to  quit  at  the  end  of  the  term  as 
fixed  by  the  pai-ol  agreement,  in 
order  to  terminate  the  tenancy, 
from  year  to  year,  gywre.        Id. 

11.  Plaintiffs  entered  upon  certain 
premises  under  a  parol  lease  for 
two  years  from  April  1, 1871,  with 
the  privilege  of  sowing  a  crop  of 
wheat  in  the  fall  of  1872,  and  of  bar- 
vesting  the  same.  In  June,  1872, 
plaintiffs  then  being  in  jpoesea- 
sion,  defendant,  with  notice  of 
plaintiffs'  rights,  entered  into  a 
contract  with  T.,  the  owner,  for  the 
purchase  of  the  premises.    De- 
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fendanty  before  receiving  a  deed, 
served  upon  plaintiffs  a  notice  to 
quit  on  Apiil  Ist,  1873.  In  the  fall 
of  1872,  and  after  8ei*vice  of  notice, 
plaintiffis  sowed  a  crop  of  wheat, 
which  defendant  han^ested  and 
appi'opnated.  In  an  action  for 
the  conversion,  heLd%  that  the  notice 
given  by  defendant  was  not  suffi- 
cient to  terminate  the  tenancy; 
that  plaintiffs*  interest  in  the  lands 
under  a  valid  lease  of  the  same 
tenor  as  the  leas^  by  parol,  would 
not  have  ceased  entii*ely  until 
they  had  hai*vested  and  threshed 
the  crop  of  wheat  sowed  in  1872 ; 
that  therefore  they  had  a  right  in 
the  lands  after  April  Ist,  1873, 
which  could  not  be  teiminated  in 
any  other  way  than  bv  a  notice  to 
quit  from  T.,  while  he  was  the 
owner  of  the  legal  title  ;  that  as  no 
such  notice  was  given,  the  tenancy 
was  not  terminated,  and  T.  and 
his  grantee  (the  defendant)  were 
estopped  frota  denying  plaintiffs' 
right  to  the  crop;  and  that  de- 
fendant  was   liable.  Id, 

12.  One  of  the  tenants  having  died, 
his  personal  representatives  were 
macie  parties  plaintiffs,  the  com- 
plaint was  dismissed  as  to  them, 
and  judgment  was  entered  for  the 
survivoi-s  without  its  being  stated 
that  it  was  for  them,  as  survivors. 
Uddy  that  this  was  an  in*egularity 
to  be  taken  advantage  of  on  mo- 
tion, and  not  a  ground  of  appeal. 

Id. 

13.  By  the  terms  of  a  lease  the  les- 
sor reserved  the  right  to  sell  the 
demised  premises,  and  it  was 
agreed  that  upon  Such  sale  the 
lease  should  be  determined  and 
the  term  ended,  the  lessor  to  pay 
the  lessee  for  all  permanent  im- 
provements erected  by  him  on  the 

Premises,  the  value  thereof  to  be 
etei*mined  by  arbitration,  in  case 
the  parties  could  not  agree.  The 
lessor  sold,  without  reservation  or 
exception.  Held,  that  upon  the 
sale  the  term  ended,  and  the  right 
of  the  lessee  to  compensation  for 
improvements  became  absolute ; 
that  he  was  not  bound  to  attorn  to 
the  girantee  and  occupy  under  him 
even  if  the  latter  was  willing  to 
regard  the  tenancy  as  continuing; 
and,  that  upon  I'ef  usal  of  the  lessor 


to  submit  the  value  of  the  improv- 
ements to  arbitration,  an  action 
was  maintainable  against  him. 
Morton  \.  Weir,  247 


LE/LSE. 

1.  In  an  action  against  two  Joint  co- 
sureties for  certain  lessees,  judg- 
ment was  ordered  against  both, 
which  was  reversed  by  the  Gen- 
eral Term  as  to  one,  and  anew 
trial  granted  him  on  the  ground  of 
failure  of  consideration,  as  to  him, 
and  was  affirmed  as  to  the  other. 
Sddf  that  it  was  no  ground  of 
reversal  on  appeal  to  this  court 
by  the  latter  that,  in  case  his  co- 
surety succeeded  on  the  new  trial, 
he  would  lose  his  right  of  con- 
ti'ibution.    Morffon  v.  TSmith.    537 

2.  As  to  whether  the  right  would  be 
lost  in  such  case,  qtuBre,  Id. 

3.  The  lease  was  of  a  store,  so  con- 
structed as  to  derive  light  from 
a  floor-light,  in  a  floor  above, 
which  was  covei'ed  by  the  lessees 
of  the  upper  floor,  and  the  light 
excluded  from  the  room  below. 
Hdd,  that  this  furnished  no  de- 
fense to  the  action.  Id. 

4.  The  lease  contained  a  clause  that 
the  lessees  would  not  assign  it,  or 
let  or  under-let  the  premises  with- 
out the  consent  of  the  lessor.  The 
latter,  subsequent  to  the  execution 
of  the  lease  and  taking  possession 
thereunder  by  the  lessor,  agreed 
with  the  lessee  to  rent  the  prem- 
ises for  them  at  their  risk,  credit- 
ing to  them  any  receipts  for  rent, 
with  a  condition  that  the  agree- 
ment should  not  impair  or  alter 
the  relations  of  the  parties,  the 
covenants  of  the  lease,  or  the  se- 
curity for  the  rent  Hdd,  that 
the  agreement  did  not  operate  to 
discharge  the  sui*eties,  although 
they  had  no  knowledge  or  notice 
of  it ;  that  the  agreement,  without 
the  condition,  was  no  more  in 
effect  than  a  consent  that  the 
lessees  might  under-let;  and  that, 
under  the  condition,  the  rights  of 
the  sureties,  and  consequently 
their  liability,  were  in  no  wise 
affected.  Id. 
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5.  A  new  aereement  between  a  cred- 
itor and  nis  principal  debtor  will 
not  discharge  the  sureties  when, 
b^  the  new  agreement,  the  reme- 
dies of  the  creditor  against  the 
sureties  are  expressly  and  clearly 
reserved.  Id. 

6.  The  lessees,  upon  making  the 
new  agreement,  delivered  the  key 
of  the  premises  to  the  lessors; 
hddf  that  such  a  delivery  was  not 
a  surrenderor  a  taking  possession 
of  the  premises,  but  an  intrusting 
of  the  control  thereof  to  the  less- 
ors, for  the  purpose  of  letting  on 
behalf  of  the  lessees.  Id* 

JSee  Landlord  avd  Tbhutt. 


LICENSE  LAW. 

/S400EXCISB. 


LIENS. 

1.  Before  the  commencement  of  this 
action,  plaintiff  agreed  with  his 
attoimey  that  the  latter  should  be 
paid  out  of  the  amounts  collected 
a  fee  contingent  upon  the  recov- 
ery. During  the  progi'ess  of  the 
trial  the  parties  settled,  and  plain- 
tiff gave  to  defendant  a  release  of 
the  cause  of  action,  and  an  agree- 
ment that  the  action  might  be  dis- 
continued without  costs.  Defend- 
ant, however,  at  the  time  prom- 
ised to  pay  all  costs  to  pUintiff 's 
attorney.  On  motion,  an  order 
di8continuin|f  the  action  on  pay- 
ment of  plaintiff's  costs  and  dis- 
bursements, to  be  taxed  was 
granted.  On  appeal  from  an  order 
of  (General  Term  afiirming  said 
order,  ife^  that  plaintiff's  attor- 
ney had  no  Hen  upon  the  cause  of 
action,  and  the  parties  had  the 

:  right  to  settle  without  providing 
for  his  costs.     Wright  v.  JVrigM. 

96 

» 

2.  An  attorney  has  a  lien  upon  a 
Judgment  ootained  by  him  for  the 
amount  of  his '  costs  and  agreed 
compensation,  and  to  that  extent 
may  be  regarded  as  equitable  as- 
signee of  the  judgment;  but,  in 
the  absence  of  notice  of  such  lien, 
the  defendant,  acting  in  goed  faith, 


has  the  right  to  pay  the  judgment 
to  the  plaintiff.   VFright  v.  Wright. 

98 

3.  As  to  whether  a  notice  to  de- 
fendant's attorney  of  the  lien  is 
sufficient,  quwre.  Id. 

4.  Where  a  notice  was  incorporated 
in  a  stipulation  extending  time  to 
answer,  which  stipulation  was  not 
acted  upon  by  defendant's  attor- 
ney, but  was  returned,  and  where 
it  did  not  satisfactorily  appear  that 
it  came  to  the  attention  of  said 
attorney,  held,  that  the  proof  of 
notice  was  not  sufficient  to  nullify 
asettiement  made  in  p^ood  faitn 
by  defendant  with  plaintiff.    Id. 

5.  Where  goods  have  been  shipped 
for  tran^)ortation,  the  master  or 
ship-owner  has  a  lien  for  freight, 
expenses  and  charges,  and  for  his 
liability  upon  outstanding  bills  of 
lading,  and  a  sheriff  cannot,  by 
virtue  of  an  attachment  or  other 
process  against  the  ship{>er,  take 
the  goods  without  first  giving  in- 
demnity (chap.  242,  Laws  of  lS41). 
Campbell  v.  CouTier.  424 


MANDAMUS. 

1.  The  statute  (1  R.  S.,  601,  }  1),  re- 
quiring the  transfer  book  and 
books  containing  the  names  of 
stockholders  of  any  incorporated 
company  to  be  open  for  inspection 
for  thirty  days  previous  to  the 
election  of  directors,  does  not  de- 
prive the  stockholders  of  the  right 
to  examine  the  transfer  booke  of  a 
coiporation,  for  proper  purposes 
and  on  proper  occasions,  at  other 
times ;  and  a  proceeding  by  mofi- 
damns  may  be  invoked  for  the 

?urpose  of  enforcing  such  right. 
n  re  Bage.  227 

2.  The  ^^rantin^  of  the  writ,  howev- 
er, is  in  the  discretion  of  the  court, 
and  an  oi*der  refusing  it  is  not  re- 
viewable here.  Id. 

3.  Where,  owing  to  a  dispute  as  to 
the  boundary  line,  the  i^eal  estate 
of  a  pei'son  is  assessed  in  two 
towns,  proceedings  by  mandamus 
may  be  maintamed  against  the 
board  of  supervisors  of  the  conn- 
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ty,  in  case  of  its  refosal  to  act,  to 
compel  such  board  to  ascertain 
and  determine  the  amount  which 
the  person  is  equitably  entitled  to 
receive  back,  and  fvom  which  of 
the  towns,  as  authorized  by  the 
act  of  1873  (chap.  119,  Laws  of 
1873.)  PwpU  ex  rel,  v.  JSwprs. 
Eswx  Co.  229 

4.  The  fjoct  that  the  assessors  of  one 
of  the  towns  had  no  jurisdiction  to 
make  the  assessment,  and  that  the 
relator  has  a  cause  of  action 
against  them,  does  not  deprive 
him  of  the  rig'ht  to  proceed  by 
mandamus;  the  statute  was  in- 
tended to  provide  a  cumulative, 
less  expensive  and  more  speedy 
remedy,  and  is  mandatory.      Id. 

6.  Said  act  is  not  violative  of  any 
provision  of  the  Fedeitd  or  State 
Constitiitions.  Id. 

6.  Due  process  of  law  eimply  re- 
quires that  a  party  shall  be  prop- 
erly brought  into  coui't  and  shall 
there  have  an  opportunity  to  prove 
any  fact  which,  accoixling  to  the 
constitution  and  the  usages  of  the 
common  law,  would  be  a  protect- 
ion to  him  or  his  property.  The 
Legislature  has  the  right  to  take 
away  a  pai*ticular  form  of  remedy, 
and  to  give  a  new  one.  Id. 

7.  An  alternative  writ  of  man- 
damus was  issued  in  proceedings 
against  a  board  of  supervisors  for 
refusal  to  act  under  the  statute 
(Chapter  119,  Laws  of  1873),  au- 
thorizing boards  of  supervisors  to 
ascertain  the  amount  a  person  is 
entitled  to  recover  back  whose 
real  estate  has  been  assessed  in 
two  towns ;  the  petition  presented 
by  the  petitioners  to  the  board» 
was  incbiporated  in  and  made 
part  of  the  writ,  the  defendants 
took  issue  upon  the  allegations  of 
fact  in  the  petition,  and  a  trial  was 
had  thereon.  Bdd^  that  upon 
appeal,  the- allegations  of  the  x)e- 
tition  were  to  be  considered  as 
averments  of  the  widt,  and  if^ 
with  the  other  averments,  they 
were  sufficient  to  make  out  a  case, 
the  writ  would  be  sustained.    Id. 

8.  The  death  of  one  of  several  co- 
partners, who  are  the  petitioners 


in  proceedings  by  mandamus,  af- 
ter return  to  an  alternative  writ, 
does  not  abate  the  writ.  Id. 

To  compd  the  issuing  of  inl^ 

Uige  bonds  in  aid  of  a  railroad  uHl 
not  lie  where  proceedings  were  incoin- 
plete  at  thne  of  passage  of  constitu- 
tional amendment  {art,  8,  (11)  pro- 
hibiting a  village  from  giving  or 
loaningits  money  or  credit. 

See  Peo,  ex  rel.  v.  Trustees^  etc.    28 


MARINE  COURT  (CITY  OP  N.  Y.) 


Provision  of  act  of  ISIO  (}  3, 


chap.  3S2)f  prohUAting  board  of  sup- 
ervisoTS  of  JNew  York  from  increasing 
salaries  of  officers^  did  not  prohibit 
increase  of  salary  of  attendant  on 
Marine  Court. 
See  Wines  v.  Mayor,  etc    (Mem.) 
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MARRIED  WOMEN. 

Where  a  married  woman,  having 
a  separate  estate,  borrows  money 
for  the  avowed  purpose,  on  her 
part,  of  applying  the  same  to  the 
benefit  of  ner  estate,  and  the  loan 
is  made  and  her  promissory  note 
taken  for  the  amount,  in  reliance 
upon  such  i-epresentation,  her  es- 
tate is  liable,  and  an  action  may 
be  maintained  against  her  upon 
the  note,  although  the  money  bor- 
rowed was  not  in  fact  applied  for 
the  benefit  of  such  estate.  Mc' 
Vey  V.  OantreU.  295 

See  HusBAVD  avd  Wifb. 


MASTER  AND  SERVANT. 

1.  In  an  action  against  a  master  for 
an  injury  to  a  servant  while  in 
the  master's  emplovment,  alleged 
to  have  been  causea  by  the  negli- 

fence  of  the  latter,  the  test  of  u»- 
ility  is  not  whether  the  master 
omitted  to  do  soipething  which  he 
could  have  done,  and  which  would 
have  prevented  the  injury,  but 
whether  he  did  anything  which, 
under  the  circumstances,  in  the 
exercise  of  ordinaiy  cai'e  and  pioi- 
dence  he  ought  not  to  have  done, 
or  omitted  any  precaution  which  a 
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prudent  and  careftd  man  would 
or  ou^ht  to  have  taken.  Leonard 
y.  CoUina.  90 

2.  Accordingly  hddj  where  in  such 
an  action  it  appeared  that  the 
servant  was  killed  by  the  fall  of 
an  overhanfi^ng  poi*tion  of  bank  of 
eai'th,  which  was  being  excavated 
under  the  dii-ection  of  the  master, 
that  it  was  eiTor  to  chai*ge  the 
jury  to  the  effect  that  if  defendant 
could  have  done  anything  which 
would  have  prevented  the  acci- 
dent, his  omission  so  to  do  was 
negligence.  Id, 

3.  The  portion  of  the  bank  which 
fell  was  cut  away  by  other  men 
in  defendant's  employ.  Plaintiff's 
evidence  tended  to  show  that  just 
prior  to  its  fall,  defendant  stated 
that  he  would  not  cut  it  away  for 
half  an  hour,  and  that  relying  on 
this  the  daceased,  and  other  work- 
men continued  to  work  under  it. 
The  court  submitted  it  to  the  jury 
to  find  whether  this  promise  was 
made,  remarking  that  it  was  a 
veiy  important  feature  of  the  case. 
Defendant's  counsel  thei'eafter  re- 
quested the  Court  to  chai'ge  that 
if  notwithstanding  such  pix)mise 
was  made,  the  deceased  saw  the 
men  at  work  cutting  down  the 
bank,  plaintiff  could  not  recover 
on  the  theory  that  the  deceased 
had  no  warning  that  the  work 
was  going  on.  The  court  refused 
80  to  chai'ge.    Hdd^  error.       Id. 

4.  A  regulation  by  a  railroad  cor- 
poration setting  apart,  in  the  first 
instance,  one  car  of  a  train  for 
females  traveling  alone,  or  with 
male  relatives  or  friends,  is  a 
proper  and  reasonable  one;  and 
the  corporation  has  the  right  to 
enforce  such  a  regulation,  even  to 
the  extent  of  forcibly  removing 
from  the  car  so  set-  apai*t  a  male 
who  enters  it  having  no  female 
under  his  cai-e.  Peek  v.  N,  Y.  C 
i&  H,  R,  IL  R,  Co,  587 

6.  For  an  excess  of  force,  however, 
upon  the  part  of  its  employes,  be- 
yond what  is  needful  to  effect  the 
result,  the  corporation  is  liable.  Id, 

6.  "Where,  therefore,  a  railroad  cor- 


lation,  hung  out  placai^ls  givin^^ 
notice  thereof,  andplaced  a  brake- 
man  at  the  door  of  a  car  so  set 
apai*t,  with  oral  authority  to  direct 
to  another  car  any  male  attempt- 
ing to  enter  imaccompanied  bv  a 
female;  hddf  that  it  was  within 
the  scope  of  his  emrloyment  to 
enforce  obedience  to  the  rule ;  and 
where,  in  forcibly  removing  plain- 
tiff, who  disobeyed  the  brakeman's 
directions  and  entered  the  car,  the 
latter  used  excessive  and  unneces- 
sary force,  without  malice  toward 
the  per»on  removed,  and  with  no 
purpose  of  his  own,  that  the  cor- 
poration was  liable.  Id, 

— IFA«^  master  not  liable  for 
injury  to  servant  caused  by  negligence 
qf  fellow  servant,  and  who  is  a  fel- 
low servant, 

JSee  Bead  v.  N.  Y,  C.  <£•  H,  R,  R, 
R.  Co.  171 


MONEY  HAD  AND  RECEIVED. 

Plaintiff  sued  to  recover  hack 

money  paid  by  him  as  surety  for  a 
dtfauUing  tax  collector,  on  the 
ground  that  a  tax  for  the  deficiency 
had  been  re-imposed  and  collected. 
Held,  that  plaintiff  vxis  not  entitled 
to  recover,  that  re-paymeiit  of  the 
taxes  would  not  enure  to  the  benefit 
of  the  d^avlting  collector  or  his 
sureties. 

8ea  Oakley  v.  Mayor,  etc    (Mem.) 
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MORTGAGE. 

1.  "Where  by  the  terms  of  a  mort- 
gage the  mortgagee,  in  case  of 
milure  on  the  part  of  the  mortga- 
gor to  keep  the  buildings  upon 
the  mortgaged  premises  insured* 
is  authonzed  to  make  such  insur- 
ance, and  it  is  declai'ed  that  the 
premiums  paid  shall  be  deemed 
secured  by  the  moi'tgage,  the  pro- 
vision does  not  prohibit  or  pre- 
vent an  insurance  by  the  mortga- 
gee directlv  of  his  interest ;  and 
he  may  make  such  terms  with  the 
insurer  as  they  may  agi'ee  upon. 
Ibster  v.  Van  Reed.  19 

2.  Where,  therefore,  the  holder  of 


poration  had  made  such  a  regu-  I     such  a  mortgage  takes  out  a  pol- 
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icy  of  insurance  upon  his  interest 
as  mortgagee,  with  a  pi*ovision  in 
the  policy  that,  in  case  of  loss,  the 
a88ui*ed  shall  assign  to  the  insui*er 
an  interest  in  the  mortgage  equal 
to  the  amount  of  loss  paid,  the 
insurer  is  entitled  to  the  subi*oga- 
tion  provided  for ;  the  contract  of 
insurance  is  paramount  to  and  in- 
dependent or  the  contract  between 
the  mortgagor  and  mortgagee,  and 
the  rights  of  the  insui*er  cannot  be 
•affected  thereby.  Id. 

S.  The  consent  of  the  mortgagor  is 
not  essential  to  the  validity  of  such 
&  provision  for  subrogation.      Id, 

4.  Accordingly,  hdd^  where  such  a 
policy  had  been  issued  by  defend- 
ant, and  where  a  loss  having  oc- 
curred it  paid  to  the  holder  of  the 
mortgage  the  amount  thereof,  to- 
gether with  the  pi*emiums  paid, 
and  took  an  assignment  of  the 
mortgage,  that  in  an  action  to  fore- 
close the  moHgage  the  moi*tgagor 
or  his  grantee  could  not  claim  an 
application  of  the  amount  of  the 
insurance  as  payment  upon  the 
mortgage.  Id. 

5.  Also,  held,  that  knowledge  on  the 
part  of  defendants  at  the  time  of 
issuing  the  policy  of  the  terms  of 
the  mortgage  did  not  affect  its 
contract.  Id, 

6.  Also,  heldf  that  the  fact  that  the 
policy  did  not  provide  expi^essly 
for  the  assignment  of  the  bond  se- 
cured by  the  mortgage,  but  only 
specifiea  the  latter,  did  not  estab- 
bsh  that  the  assignment  of  the 
former  also  could  not  have  been 
compelled  by  the  insurance  com- 
pany, and  so  that  the  payment  to 
the  mortgiu;'ee  was  in  liquidation 
of  the  bond ;  the  evident  intent 
was  to  include  both  bond  and 
mortgage  in  the  transfer.  Id, 

7.  The  fact  that  by  the  declarations 
of  the  mortgagee  in  such  case  the 
mort^gor  was  prevented  from 
insuring  on  his  own  behalf,  cannot 
affect  the  rights  of  the  insurer ;  if 
the  moHgagee  was  in  a  position 
where  he  could  not  lawfully  enter 
into  the  conti*act  which  he  made 
with  the  insurer,  the  latter  was 
not  bound,  and  being  under  no 
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obligation  to  pay  a  loss,  by  the 
assignment  it  became  the  owner 
of  the  entire  intei^st  in  the  mort- 
gage. Id, 

8.  One  P.  executed  to  defendant  a 
mortgage  upon  certain  premises ; 
defendant  agreed,  by  parol,  to 
pay  two  former  mor^;a£es  on  the 
premises,  and,  after  deducting  the 
amount  thereof,  paid  to  P.  the  bal- 
ance secyred  by  his  mortgage. 
P.  subsequently  sold  and  convey- 
t6.  the  premises  to  plaintiff,  with 
covenant  of  warranty,  subject  to 
defendant's  mortgage.  In  an  ac- 
tion to  compel  defendant  to  pay 
and  cancel  of  recoi-d  the  prior 
moi'tgages,  or  to  have  the  amount 
thereof  indorsed  upon  his  mort- 
gage ;  lieidf  that  plaintiff  was  not 
entitled  to  recover ;  that  he  could 
not  recover  upon  the  theory  that 
defendant's  pi'omise  was  made  for 
his  benefit,  as,  at  the  time  it  was 
made,  he  had  no  relation  to  or  in- 
terest in  the  lands;  and  that  plain- 
tiff's deed  did  not  opei'ate  as  an  as- 
signment to  him  of  P*s  interest  in 
the  agi*eement.  Miller  y,  WmcTi-' 
ell.  437 

9.  It  seems,  that  upon  payment  of 
the  prior  mortgages,  plaintiff 
would  be  entiitted  to  be  subrogat- 
ed to  the  remedy  of  the  mortgagee, 
and  could  maintain  an  action 
against  defendant  upon  the  agree- 
ment. Id* 

10.  A  Junior  mortgagee  has  the 
right  to  pay  off  or  i-edeem  from  & 
senior  mortgage,  which  is  past 
due,  when  the  owner  of  the  latter 
is  seeking  to  enforce  collection  by 
foreclosure.  Fh)st  v.  TonkerB 
JSvgs,  Barik.  653 

11.  A  tender  by  the  junior  mortga- 
gee to  have  the  effect  of  payment 
of  the  piior  mortgage,  must  be 
made  in  unmistakable  terms,  so 
that  there  could  be  no  doubt  of 
the  intent  to  satisfy  and  discharge 
the  senior  mortgage,  not  to  redeem, 
and  have  a  transier  of  it.  /cL 

12:  Where,  by  a  valid  agreement 
between  the  judgment-creditor 
and  debtor,  the  lien  of  the  judg- 
ment upon  the  real  estate  haa 
been  postponed  and  made  subor- 
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dinate  to  that  of  a  junior  mort- 
gage, the  ^urchaaer,  although  he 
bought  in  ignoi'ance  of  the  agi<ee- 
menty  takes  the  land  subject  to 
the  lien  of  the  mortgage.  Id, 

13.  Defendant  was  the  owner  of  a 
moi*tgage  upon  pi^emises  upon 
which  a  judgment  prior  to  the 
mortgage  was  a  lien.  The  owner 
of  a  foui-th  mortgage  upon  the 
pramises,  for  the  pui-pose  of  indu- 
cing plaintiff  to  purchase,  pi*o- 
cm-ed  fi'om  the  owner  of  the  judg- 
ment a  written  insti'ument  by 
which  he  agreed  to  postpone  the 
lien  of  his  judgment,  and  make  it 
suboi'dinate  to  that  of  the  mort- 
gage, and  plaintiff  thei'eafter  pur- 
chased and  took  an  assignment 
of  said  moi'tgage.  The  pi'emises 
were  sold  upon  execution  issued 
on  the  judgment,  and  defendant 
purchased  without  notice  or 
knowledge  of  said  agi^eement. 
Defendant  thei*eafter  commenced 
a  foreclosure  of  his  moi'tgage, 
judgment  of  foreclosure  and  sale 
was  rendered,  and  the  pi'emises 
were  adveKised  for  sale  thei'eun- 
der.  Plaintiff  thei-eupon  tendered 
to  defendant  the  amount  found 
due  by  the  foreclosure  judgment, 
with  interest  and  costs,  and  de- 
manded a  ti'ansfer  of  the  mort- 
gage and  judcfment.  Held,  that 
the  tender  did  not  amount  to  a 
payment  and  satisfaction  of  the 
mortgage  and  judgment ;  but  that 
plaintin  had  the  right  to  redeem, 
and  the  tender  was  sufficient  with- 
out a  tender  of  the  amount  of  the 
Judgment  to  entitle  him  to  a  trans- 
fer of  the  secunties ;  that  plaintiff, 
aa  assignee  of  the  moi'tgage,  was 
entitled  to  the  benefit  of  the  afl^ree- 
ment  postponing  the  lien  of  the 
judgment,  as  it  made  the  mort- 
gage the  senior  security ;  and  that 
its  character,  as  such,  was  not  af- 
fected by  the  sale  under  the  judg^ 
jnent.  Id, 

See  F0BBCLO6UBB. 


MOnON  AND  ORDER. 

1 

1.  An  application  b^  an  insolvent 
debtor  for  exoneration  or  dischaive 
from    imprisonment,    under    the 


provisions  of  article  5,  title  1, 
chapter  5  of  part  2  of  the  Revised 
Statutes  (2  R.  6.,  p.  28  e^  eeq.) 
must  be  made  to  one  of  the  officers 
specified  (2  R.  S.,  34,  §  1);  it  cannot 
be  made  to  any  coui*t.  In  re 
Moberte.  5 

2.  An  oi'der  made  by  the  pix>per 
officer  upon  such  application  is  not 
appealable  to  the  General  Tenn. 
or  to  this  coui't.  Jd. 

3.  "Where  the  officer  by  whom  the 
order  to  show  cause  is  issued,  as 
presciibed  bv  said  aiticle  ($  2),  is 
not  in  attenaance  on  the  i^tum 
day  thei'eof,  the  proceedings  can- 
not be  continued  by  a  justice  of 
the  Supreme  Court  not  residing  in 
the  county  whei'ein  the  debtor 
resides  or  is  impinsoned  ;  and  in 
case  they  ai^e  so  continued  all 
subsequent  pi-oceedings  are  void. 

Id. 

4.  One  of  the  plaintiffs,  who  were 
joint-tenants,  having  died  his 
pei*sonal  representatives  were 
made  parties  plaintiffs,  the  com- 
plaint was  dismissed  as  to  them, 
and  judgment  was  entei-ed  for  the 
survivoi-s  without  its  being  stated 
that  it  was  for  them,  as  survivoi'S. 
Heldf  that  this  was  an  iiTCg^larity 
to  be  taken  advantage  of  on  mo- 
tion, and  not  a  gix>tmd  of  appeaL 
Heeder  v.  JSayre.  181 

5.  As  to  whether  the  doctrine  of  res 
adjvdicata  will  apply  to  an  oitler 
made  upon  special  motion,  qwBre. 
Boon  v.  M088,  466 

6.  An  order  setting  aside  a  judg- 
ment taken  by  default  in  a  fore- 
closure suit  and  a  sale  thereunder, 
and  allowing  a  defendant  to  put 
in  a  defense,  is  disci'etionary  with 
the  court  below,  and  is  not  review- 
able here.    AUing  v.  Fdhy,     671 

7.  It  eeems^  that,  in  such  case,  the 
General  Term  may  review  the 
exercise  of  discretion  by  the 
Special  Term.  Id. 


MUNICIPAL  CORPORATIONS. 

See  YlLLiLGBS. 
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NAVIGATION. 

1.  The  anchoring  of  a  vessel  in  an 
unsafe  and  improper  place  is  a 
negligent  act,  and  if  she  is  run 
into  and  injored  by  another  vessel, 
or  if  persons  in  charge  of  her  ai*e 
injured,  and  the  improper  anchoi*- 
age  was  a  proximate  cause  of  the 
injury,  no  action  lies  against  the 
owner  of  the  colliding  vessel. 
Lambert  v.  S.  L  R.  JL  JL  Co. 

104 

2.  In  the  absence  however  of  a  stat- 
utory or  other  regulation  on  the 
pubject  the  coui't  cannot  determ- 
ine, as  a  question  of  law,  that  a 
particular  place  of  anchorage  is 
unsafe  and  improper,  but  it  is  a 
question  of  fact  for  the  jury. 

Id, 

3.  The  anchoring  of  a  siulboat  in 
New  York  harbor  with  a  light  set, 
on  a  night  not  dark,  and  when  a 
light  can  be  seen  for  miles,  at  a 
pmce  known  by  those  in  charge  to 
be  in  the  customary  track  of  a 
ferry-boat,  is  not  negligence  per  se. 

Id, 

4.  The  regulation  of  the  harbor 
masters  of  New  York  harbor  pro- 
viding that  no  vessel  shall  anchor 
within  certain  prescribed  limits, 
does  not  apply  to  small  sail  or 
row  boats.  Id. 

5.  So  also,  the  provision  of  the  Re- 
vised Statutes  (1  R.  S  ,  685,  $  12), 
requiring  the  master  of  a  vessel  at 
anchor  in  the  night  time  to  cause  a 
light  to  be  shown  in  her  ligging, 
at  least  twenty  feet  above  her  deck 
and  from  her  taffrail,  does  not  ap- 
ply to  a  small  open  undecked  sail- 
boat, having  no  rigging  twenty  feet 
aV)Ove  the  place  where  a  deck 
would  be,  if  it  had  one.  Id, 

6.  It  geems  that  a  non-compliance 
by  a  vessel  at  the  time  of  a  col- 
lision with  statutoi'y,  or  other 
regulations  prescribed  by  com- 
petent authority  intended  to  pre- 
vent collision,  is  prima  facie  evi- 
dence of  negligence,  and  it  is  a 
reasonable  presumption  that  it 
was  a  contributory  cause  of  the 
disaster*  Id. 


NEGLIGENCE. 

1.  In  an  action  against  a  master  for 
an  injury  to  a  servant  while  in 
the  master's  employment,  alleged 
to  have  been  caused  by  the  negli- 

fence  of  the  latter,  the  test  of  Ba- 
ility  is  not  whether  the  master 
omitted  to  do  something  which  he 
could  have  done,  and  which  would 
have  prevented  the  injury,  but 
whether  he  did  anything  which, 
under  the'  circumstances,  in  the 
exercise  of  ordinary  care  and  pru- 
dence he  ought  not  to  have  done, 
or  omitted  any  precaution  which  a 
prudent  and  careful  man  would 
or  ought  to  have  taken.  Leonard 
v.  CoUtTis.  90 

2.  Accordingly  heldf  where  in  such 
an  action  it  appeared  that  the 
servant  was  killed  by  the  fall  of 
an  overhanging  portion  of  bank  of 
earth,  which  was  being  excavated 
under  the  direction  of  the  master, 
that  it  was  error  to  charge  the 
jury  to  the  effect  that  if  defendant 
could  have  done  anything  which 
would  have  prevented  uie  acci- 
dent, his  omission  so  to  do  was 
negligence.  Id. 

3.  The  anchoring  of  a  vessel  in  an 
unsafe  and  impi*oper  place  is  a 
negligent  act,  and  if  she  is  run 
into  and  injured  by  anotbnr 
vessel,  or  if  persons  in  charge  of 
her  are  injured,  and  the  proper 
anchorage  was  a  proximate  cause 
of  the  injui-y,  no  action  lios 
against  the  owner  of  the  collid- 
ing vesseL  La/tnbert  v.  ^,  L  R, 
M.  Co.  104 

4.  In  the  absence  however  of  a 
statutory  or  other  regulation  on. 
the  subject  the  court  cannot  de- 
termine, as  a  question  of  law, 
that  a  particular  place  of  anchor- 
age is  unsafe  and  improper,  but 
it  is  a  questioii  of  fact  for  the 
jury.  Id. 

5.  The  anchorage  of  a  sailboat  in 
New  York  harbor  with  a  light 
set,  on  a  night  not  dark,  and 
when  a  light  can  be  seen  for 
miles,  at  a  place  known  by  those 
in  charge  to  be  in  the  customaiy 
track  of  a  ferry-boat,  is  not  neg- 
ligence per  se.  Id. 
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6.  It  AeenM  that  a  non-complianoe  by 
a  vessel  at  the  time  of  a  collision 
with  statutor^Tf  or  other  regida- 
lations  prescribed  by  competent 
authority  intended  to  prevent  col- 
lision, is  prima  facte  evidence  of 
ne^gence,  and  it  is  a  reasonable 
presumption  that  it  was  a  con- 
tributory cause  of  the  disaster. 

Id. 

7.  In  an  action  for  negligence,  where 
the  circumstances  arc  such  that 
men  of  oi*dinary  prudence  and  dis- 
cretion might  diner  as  to  the  chaiv 
acter  of  the  act  complained  of,  the 
question  of  negligence  is  one  of 
fact.    Hays  ▼.  MUler  112 

8.  Where  a  referee  in  an  action  for 
negligence,  instead  of  passing 
upon  the  question  directly  as  one 
of  fact,  makes  special  findings  of 
the  circumstances,  and  from  these 
finds  negligence  as  a  conclusion  of 
law,  it  is  not  the  duty  of  this  court 
to  decide  as  matter  of  law,  whether 
or  not  the  facts  found  establish 
negligence.  In  such  case  a  find- 
ing ofnegligence  as  a  fact,  is  essen- 
tiid  to  the  conclusion  i^ached  by 
the  referee,  and  will  be  assumed 
in  support  of  the  judj^ent,  pro- 
vided there  is  any  evidence  upon 
which  it  could  have  been  predi- 

^cated.  Id. 

9.  Defendant,  in  an  unusually  dry 
summer  season,  set  fire  to  vari- 
ous log  heaps  upon  his  fallow,  ad- 
joining the  woodland  of  H.,  plain- 
tiff's intestate.  The  fallow  was 
covered  with  old  logs,  stumps  and 
other  combustible  material,  ex- 
tending to  the  line  of  H.;  defend- 
ant's ground  was  also  covered 
with  muck,  which,  at  that  season, 
was  itself  combustible.  The  day 
before  the  fire  was  set,  there  had 
been  a  heavy  shower,  and,  at  the 
time,  it  looked  like  rain ;  it  came 
off  dry  and  hot,  and  a  wind  spring- 
ing up,  in  spite  of  all  due  exertions 
on  tiie  paH  of  defendant  and  his 
employees,  the  fire  extended  to 
plaintiff's  lands.  In  an  action  to 
recover  the  damages,  Tieldf  that 
the  evidence  was  sufficient  to  sus- 
tain a  finding  of  negligence.     Id. 

10.  A  railroad  corporation  has  the 
right  to  use  its  own  land  for  any 


legitimate  purpoee  in  the  profleen- 
tion  of  its  businees ;  such  a  use  is 
not  unlawful  or  negligent,although 
it  ma^  obstruct  the  vision  of  those 
crossing  its  tracks.  Cordell  v.  N. 
Y.  a  £  H.  R.  R.  R.  Co.  119 

11.  The   existence   of  obetmctions 

greventing  a  view  of  an  approach - 
ig  train  may  have  a  material 
bearing,  in  an  action  against  a  rail- 
road company  for  negligence  re- 
sulting in  injury  to  one  crossing 
its  track,  upon  the  question  of 
contributory  negligence,  and  also 
upon  the  question  of  the  degree 
01  care  and  vigilance  which  the 
defendant  was  ^und  to  exercise  in 
the  running  and  management  of 
its  trains,  and  in  giving  warning 
of  its  approach ;  but  it  cannot  be 
an  independent  ground  of  recov- 
ery. Id^ 

12  It  9eem8  that  the  fact  that  a  rail- 
road company  has  complied  with 
the  requii'ements  of  the  statute  in 
the  running  and  management  of  its 
trains  does  not  necessarily,  and  in 
all  cases,  relieve  it  from  liability 
for  negligence ;  the  care  necessary 
to  be  ob^i-ved  is  not  in  all  cases 
confined  to  the  statutory  require- 
ments, but  depends  upon  drcum- 
Btances.  Id, 

13.  It  aeema  also,  that  where  a  rail- 
road company  has  placed  obstruc- 
tions to  the  view  upon  its  lands 
near  a  farm  crossing,  known  to  be 
used  to  some  extent  b^  the  public, 
and  where  the  place  is  sucn  that 
one  lawfully  using  the  crossing 
cannot  see,  or  with  ordinary  care 
otherwise  discover  the  approach 
of  a  train,  that  the  company  is  re- 
quired to  exercise  such  care  as 
will  be  likely  to  warn  of  its  ap- 
proach, or  to  so  manage  its  trains 
as  that  it  will  not  be  likely  to  in- 
jure one  so  using  the  ci*06anfr. 

Id. 

14.  The  duty  of  keeping  in  repair 
fire-escapes  attached  to  a  tene- 
ment-house, imposed  bv  the  char- 
ter of  the  city  of  Brooklyn  of  1863 
($  86,  title  12,  chap.  863.  Laws  of 
18C3),  is  devolved  upon  the  owner ; 
and  in  the  absence  of  a  spedal 
agi'eement  between  him  and  a 
tenant  occupying  a  room  in  the 
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building,  to  the  window  of  which 
a  fire-escape  is  attached,  ajs  be- 
tween the  landlord  and  tenant,  it 
is  the  duty  of  the  former  to  keep 
it  in  repair.  It  is  not  within  the 
range  of  ordinary  repairs  which  a 
tenant,  in  the  absence  of  an  agree- 
ment to  the  contrary,  is  raquired 
to  make.    McAlpin  v.  Powell.  126 

15.  The  owner,  however,  owes  no 
duty  in  such  case  to  the  tenant  or 
his  family  to  keep  the  platform  of 
the  fire-escape  communicating 
with  the  window  in  such  I'epair 
that  it  may  be  used  as  a  balcony ; 
and  when  it  bears  no  indication 
that  it  was  designed  to  be  so  used, 
and  is  not  so  guarded  as  to  make 
it  safe  for  young  children,  if  a 
child,  without  license  or  permis- 
sion from  the  owner,  passes  out 
of  the  window  upon  the  platform 
and  is  injured  in  consequence  of 
its  being  out  of  repair,  the  owner 
is  not  liable.  Id, 

16.  Such  a  case  does  not  come 
within  the  rule  requiring  a  party 
to  protect  a  structure  on  his  own 
premises  which  is  dangei*ou8  to 
others.  Id, 

17.  The  Board  of  Revision  and  Cor- 
rection of  assessments  in  the  city  of 
New  York,  created  under  the  act 
of  1861,  relating  to  contracts  by 
the  city  ($  1,  chap.  308  Laws  of 
1861),  are  independent  officers, 
acting  not  for  the  peculiar  benefit 
of  the  corporation,  but  for  the 
public  good,  in  obedience  to  the 
mandate  of  the  Legislature ;  and 
therefore  the  city  corporation  is 
not  resjionsible  for  negligence  or 
omission  on  their  part  in  the  dis- 
charge of  their  duties,  and  so  is 
not  liable  because  of  a  failure  to 
confirm  an  assessment.  Tone  y. 
Mayor^  etc*  158 

18.  B.,  plaintiff's  intestate,  a  car 
repairer  in  the  employ  of  defend- 
ant, was  at  work  in  the  perform- 
ance of  his  duty  under  a  car 
standing  on  a  repair  track ;  other 
cars  on  the  same  track  were  being 
drawn  away  by  an  engine,  when 
a  coupling-pin  bi'oke  and  the  cars 
thus  disconnected,  i*an  back, 
struck  the  cars  remaining  and  put 
in  motion  the  one  under  which  B. 


was  at  work,  and  he  was  run  over 
and  killed.  There  was  a  head 
brakeman  and  three  others  on 
the  train  which  was  moving  the 
cars,  but  none  on  the  detached 
cars,  and  not  the  usual  number 
on  top  of  the  moving  cars.  In  an 
action  to  recover  damages  for  the 
death  of  B.,  it  did  not  appear,  and 
was  not  claimed,  that  a  sufficient 
number  of  men  were  not  employed 
or  that  they  were  not  competent. 
There  was  a  yiu^-master,  with 
an  assistant,  in  charge  of  the  vai*d 
where  the  cars  were,  but  it  did  not 
appear  that  they  had  notice  or 
knowledge  that  the  brakemen 
were  not  in  their  pi-oper  places, 
and  they  had  no  especial  duty  to 
perfoi*m  in  this  respect.  The 
yard-master  employed  the  men 
who  distributed  the  cars  but  not 
the  car  repairers.  These  worked 
together,  and  when  cars  wera 
ready  to  be  moved  one  of  them 
gave  notice  to  the  man  having 
charge  of  the  switch  en^ne.  The 
head  brakeman  had  immediate 
chai'ge  of  the  starting  and  dis- 
tidbution  of  cars.  Hdd,  that  the 
court  erred  in  denying  a  motion 
for  a  nonsuit;  that  the  head 
brakeman  and  yard-master  were 
co-employes  of  ]B.,  for  whose  neg- 
ligence, if  any,  defendant  was  not 
liable;  that  the  work  of  moving 
cara  in  the  yard  was  of  such  a 
nature  that  it  could  not  be  ar- 
ranged with  exactness  and  gov- 
erned by  rules  as  in  the  running 
of  regular  trains.  Be9el  v.  N.  x. 
C.AH.R.  R,  R.  Co.  171 

19.  A  branch  of  defendant's  road 
crossed  the  A.  &  8.  R.  R.;  a  parol 
agreement  had  been  made  be- 
tween the  corporations  originally 
owning  the  two  roads  that  trains 
on  the  A.  &  8.  R.  R.  should  have 
the  right  of  way,  and  that  trains 
on  the  branch  road  should  come 
to  a  full  stop  before  crossing. 
Thiei  agreement  had  been  uni- 
formly observed,  and  the  printed 
instructions  of  defendant  to  its  en- 
gineers and  employees  required 
them  to  comply  with  it.  L.,  the 
depot  agent  on  the  A.  &  8.  R.  R., 
at  the  crossing,  was  also  in  the 
employ  of -defendant  as  telegraph 
operator  and  flagman.  One  of 
defendant 's  trains  was  approach- 
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ing  the  croBongt  and  had  slowed 
up  for  the  purpose  of  Btopping, 
woen  L.  displayed  a  white  flag, 
indicating  the  track  wfus  clear; 
the  brak'^8  were  thereupon  taken 
off  and  the  speed  of  the  train 
accelerated.  At  the  moment  the 
flag  wafi  displayed  a  train  on  the 
A.  &  S.  R.  R.  came  in  sight ;  the 
train  was  behind  time,  but  L. 
knew  when  it  left  a  station  seven 
miles  distant.  L.  proceeded  a 
short  distance  up  the  track  of  the 
A.  &  S.  road  and  waved  a  red  flag, 
indicating  danger  and  that  the 
train  should  stop,  and  then  re- 
turned to  or  near  the  crossing 
and  waved  the  white  fla^  to 
defendant's  train.  The  A.  &;  8. 
train  did  not  stop,  and  L.  there- 
upon waved  the  red  flag  to  both 
trains,  but  they  were  too  near  to 
stop.  A  collision  occurred,  and 
W.,  plaintiff's  intestate,  who  was 
engineer  on  the  A.  &  S.  train,  was 
kiUed.  The  grade  on  the  A.  &  S. 
track  was  a  down  one,  and  W.'s 
train  was  to  stop  at  the  depot. 
In  an  action  to  recover  damages, 
hddf  that  the  question  of  defend- 
ant's  negligence  and  of  the  con- 
tiibutory  negligence  on  the  part 
of  W.,  wei-e  properly  submitted 
to  the  jury;  that  it  was  groBS 
negligence  on  the  part  of  L.  to 
signal  to  defendant's  train  not  to 
stop,  and  in  this  act  he  was  agent 
of  defendant  and  it  was  respon- 
sible for  the  consequences ;  that 
it  could  not  be  held  as  matter  of 
law  that  W.  did  or  could  have 
seen  the  red  flag,  or  that  he  was 
not  deceived  by  the  second  wav- 
ing of  the  white  flag,  which  he 
might  have  supposed  was  intend- 
ed for  his  train,  it  having  the 
right  of  way.  Wood  v.  N,  Y,  C. 
&  H.  R,  22.  R.  Co.  195 

20.  Also  Tiddj  that  a  violation  of 
defendant's  rules  was  competent 
evidence,  upon  the  question  of 
negligence.  Id, 

21.  By  defendant 's  rules  all  engines 
were  required  to  come  to  a  full 
stop,  and  it  was  declared  that  the 
engineer  should  not  be  relieved 
from  blame  in  violating,  the  order, 
even  if  the  conductor  should 
direct  him  to  do  so.  On  the  trial 
defendant 's     counsel     requested 


the  court  to  charge  that  the  omSfl- 
sion  of  defendant's  engineer  to 
come  to  a  full  stop  was  not,  under 
the  circumstances,  evidence  of 
negligence  on  his  part.  The 
court  refused  so  to  charge.  Hddf 
no  error ;  that  it  was  immaterial 
whether  negligence  should  be  im- 
puted to  the  engineer  or  flagman  ; 
but  that  the  circumstances  did 
not  as  matter  of  law,  justify  » 
violation  by  the  engineer  of  hia 
positive  instructions.  Id, 

22.  Also  hddj  that  evidence  of  the 
paix)l  agreement  was  competent 
in  corroboration  and  support  of 
the  arrangement  and  usage.    Id, 

23.  The  rule  laid  down  upon  a  former 
appeal  in  this  case  reiterated  (62 
N.  Y.,  35),  to  wit.:  That,  where  a 
carrier,  by  his  contract,  limits  his 
liability  to  a  specified  amount  in 
case  the  value  of  goods  delivered 
for  carriage  is  not  stated  by  the 
shipper,  if  goods  of  greater  value 
are  so  delivered,  silence  on  the 
part  of  the  shipper  as  to  the  real 
value,  although  thei*e  is  no  inqui- 
ry by  the  caii*ier,  and  no  artifice 
to  conceal  the  value  or  to  deceive, 
is  a  legal  fraud,  which  discharges 
the  carrier  from  liability  for  o^- 
nary  negligence  for  an  amount  ex- 
ceeding the  limitation  of  the  con- 
tract.   Magnin  v.  Dinsmore,  410 

24.  The  disclosure  of  value,  in  such 
case,  is  a  condition  precedent  to 
liability  on  the  part  of  the  carrier 
for  mei*e  oi*dinary  negUgence  un- 
accompanied with  any  misfeas- 
ance or  willful  act.  Id, 

25.  An  omission  upon  the  part  of  the 
carrier  to  inake  inquiry  as  to  the 
value  is  not  a  waiver  of  the  limi- 
tation in  tbe  contract.  Id. 

26.  Negligence  alone  is  not  misfeas- 
ance or  an  abandonment  of  the 
character  of  carrier,  which  will 
deprive  him  of  the  benefit  of  the 
limitation.  Id, 

27.  The  act  which  will  deprive  the 
carrier  of  the  benefit  of  a  contract 
for  limited  liability  fairly  made, 
must  be  an  afSi'mative,  but  not 
necessarily  an  intentional,  act  of 
wrong-doing ;    and   the    ontu  of 
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proving  this  is  ui>on  the  party 
claiming  it.  Id. 

28.  The  department  of  public  instruc- 
tion of  the  city  of  New  York,  cre- 
ated under  and  by  the  act  of  1871 
(§  7,  chap.  674,  Laws  of  1871),  re- 
organizing the  local  government 
of  that  city,  although  formally 
constituted  a  part  of  the  city  gov- 
ernment, is  charged  with  the  per- 
formance of  duties,  not  local  or 
corporate,  but  relating  and  be- 
longing to  an  administrative 
branch  of  the  State  government. 
The  commissioner  of  said  depart- 
ment have  also  exclusive  authori- 
ty as  to  the  employment  and  con- 
trol of  subordinates  and  servants. 
The  city  corporation,  therefore,  is 
not  liaole  for  negligence  or  un- 
skillfulness  in  the  discharge  of 
their  duty  on  the  part  of  subordi- 
nates or  servants  employed  by  the 
commissioners.  Ham  v.  Mayor, 
etc,  459 

—■'^Oumer  of  vessel  whoTuis  pledged 
it  to  secure  a  debt  may  inaiiUain  ac- 
tion to  reesoft^er  damages  for  negligent 
injwry  thereto 

/See   Wilson   v.   Knapp,    (Mem.) 

596 


NEW  TRIAL. 

Upon  appeal  to  this  court  from 
an  order  of  General  Tenn  grant- 
ing a  new  trial,  the  court  is  not 
confined  to  the  grounds  upon 
which  the  decision  below  was 
based;  but  if  any  other  ground 
appears  sufficient  to  sustain  the 
order,  it  will  be  upheld.  People 
ex  ret,  v.  JSuprs,  Mssex  Co,        228 


NEW  YORK  (CITY  OP.) 

1.  Under  the  provision  of  the  act  of 
1861, 1'elating  to  contracts  by  the 
corporation  of  the  city  of  New 
York  (§  1,  chap.  308,  Laws  of  1861), 
substituting  the  comptroller,  coun- 
sel to  the  corporation  and  recorder 
of  said  city  as  a  Boai*d  of  Revision 
and  Correction  of  assessments  for 
local  improvements  in  place  of  the 
common  council,  and  devolving 
upon  the  new  board  the  power 
and  authority  then  vested  m  the 


common  council  in  reference  to 
such  assessments,  the  said  board 
had  the  same  authonty  as  was 
confen-ed  upon  the  common  coun- 
cil by  the  act  of  1859,  i*elating  to 
taxes  and  assessments  in  said  city 
($  17,  chap.  302,  Laws  of  1859),  to 
refer  back  the  assessment-lists  to 
the  board  of  assessoi'S  for  revisal 
and  con*e<*.tion ;  and  in  case  of 
such  i-eference  the  provision  of 
said  act  of  1861,  providing  that  if 
*the  assessment-lists  shall  not  be 
confinned  within  thirty  days  by 
said  Board  of  Revision  and  Cor- 
rection, they  shall  be  deemed  to 
be  confirmed,  does  not  apply; 
after  they  are  refeiTod  back  they 
cannot  be  confirmed  in  any  way 
until  they  ai*e  again  certified  and 
presented  to  the  board  for  confir- 
mation.    Tone  V.  Mayor,  etc.    157 

2.  The  thirty  days'  limitation  con- 
tained in  the  act  of  1861,  was  not 
repealed  by  the.  provisions  of  the 
act  of  1872  (chap.  580,  Laws  of 
1872),  defining  the  powers  of  said 
Board  of  Revision  and  Correction. 

Id. 

3.  In  Biay,  1871,  T.,  plaintiff's  intes- 
tate, contracted  to  do  certain  work 
upon  a  Bti*eet  of  said  city.  The 
contract  referred  to  and  made  a 
part  thereof  a  city  ordinance  reg- 
ulating the  mode  of  making  pay- 
ments for  wf>rk  done  under  such 
contracts,  which  provided  that  the 
final  payment  should  not  be  made 
until  the  assessment  for  the  work 
shall  have  been  confirmed.  The 
work  was  completed  by  T.  in  De- 
cember, 1872 ;  in'March,  1874,  the 
board  of  assessora  completed  the 
assessment -lists,  and  presented 
them  to  the  Board  of  Revision  and 
Con-ection,  by  whom  they  were 
returned  for  revision  and  connec- 
tion. The  lists  had  not  been  cor- 
rected or  again  presented  to  the 
boai*d  for  confirmation  when  this 
action,  which  was  brought  to  i*e- 
cover  the  final  payment,  was  com- 
menced. Held,  that  the  action 
was  prematurely  brought,  and 
plaintiff  was  not  entitled  to  recov- 
er; that  it  was  immaterial  whether 
said  Board  of  Revision  and  Cor- 
rection acted  legally  or  illegally 
in  refusing  to  confirm  and  in  re- 
turning the  assessment-lidts ;  they 
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not  having  been  again  certified  to 
the  board,  were  not  confirmed.  Id. 

4.  The  ordinance  refen-ed  to  and 
made  part  of  the  contract  was 
passed  pnor  to  the  passage  of  the 
act  of  1861,  and  pi*ovided  for  a 
confii*mation  "by  the  common 
council."  Held,  that  the  condi- 
tion as  to  confirmation  was  not 
I'endered  inoperative  by  the  fact 
that  when  the  contract  was  made 
the  common  council  could  not  con-' 
firm;  that  the  words,  "by  the  com- 
mon council,"  in  the  oinlinance 
were  made  inoperative  by  the  act 
of  1861,  and  as  the  pai*ties  con- 
tracted with  i-eference  to  that  act, 
the  ordinance  and  the  contract  are 
to  be  read  as  if  these  woixis  wei*e 
stricken  out;  and  the  condition  re- 
quired a  confirmation  by  compe- 
tent authority.  id, 

6.  Also  hddt  that  in  the  discharge  of 
their  duty  the  Boai*d  of  Revision 
and  Correction  were  independent 
public  officers,  acting  not  for  the 
peculiar  benefit  of  the  corpora- 
tion, but  for  the  public  good,  in 
obedience  to  the  mandate  of  the 
Legislature;  and  that  therefore 
the  city  corporation  was  not  re- 
ponsible  for  negligence  or  omis- 
sion on  their  pai*t  in  the  discharge 
of  their  duties,  and  so  was  not  lia- 
ble because  of  a  failure  to  confirm 
the  assessment.  Id. 

6.  The  corporation  of  the  city  of 
New  York  having,  prior  to  1807, 
the  title  in  fee  to  lands  between 
high  and  low  water  mark,  known 
as  the  "tide  way,"  did  not,  by 
accepting  title  to  lands  under 
water,  granted  to  it  by  the  State 
by  the  act  of  1807  (chap.  115, 
Laws  of  1807),  with  a  proviso  giv- 
ing the  pre-emptive  right  to  the 
ownera  of  adjacent  lands  in  all 
grants  made  by  the  coi'poi'ation  of 
the  lands  under  water,  consent  to 
qualify  its  title  to  the  "  tide  way," 
so  that  it  could  thereafter  only 
grant  land  therein  to  the  persons 
to  whom  it  could  grant  the  adjoin- 
ing lands  under  water.  In  the 
al^nce  of  a  condition  in  the  act, 
that  the  city  should  not  dispose  of 
that  which  it  then  owned  in  fee 
simple,  to  whom  and  ui>on  such 
terms  aa  it  might  think  proi)er,  no 


such  condition   can  be    implied. 
2bu>^  V.  Bemsen.  903 

7.  In  1837  the  city  of  New  York 
granted  to  certain  persons  certain 
water  lots ;  the  gi*ant  contained  a 
reservation  of  annual  rent,  with  a 
covenant  on  the  pai-t  of  the  gran- 
tees to  pay,  and  a  condition  of 
re-entry  for  non-payment  thereof, 
with  various  covenants  as  to  im- 
pi*ovements ;  also  a  condition,  that 
if  at  any  time  thereafter  it  should 
appear  that  the  grantees,  at  the 
date  of  the  conveyance,  were  not 
seized  of  an  estate  in  fee  simple 
of  the  a(^ljoining  lands  above  high 
water  mai*k,  or  should  make  de" 
fault  in  the  perfoi'mance  of  their 
covenants,  "then  and  in  every 
such  case,"  that  the  grant  should 
be  void,  and  the  grantees  might 
"forthwith  thereupon  enter  into 
and  *  ♦  ♦  be  seized  of  the 
said  premises."  Hdd,  (Eabl,  J., 
dissenting,)  that  the  condition  last 
mentioned  was  not  a  ocndition 
of  limitation  or  a  condition  pre- 
cedent, but  was  a  condition  sul)- 
sequent ;  that  the  prant  conveyed 
a  present  estate  in  fee  simple, 
although  the  gi^antees  had  in  fact 
at  the  time  no  title  to  the  uplands; 
said  estate  subject  to  be,  and  which 
could  only  be  defeated  by  a  subse- 
quent event,  i.  «.,  a  I'e-entry,  be- 
cause of  discoveiy  of  a  defect  in 
title,  or  default  in  the  i^rformance 
of  any  of  the  covenants  ;  that  the 
condition  could  only  be  taken  ad- 
vantage of  by  the  grantor,  and  the 
right  of  re-entry  for  breach  there- 
01  was  not  assignable,  and  did  not 
pass  by  a  subsequent  conveyance 
of  the  land  by  the  city,  in  hostility 
to  and  after  attempted  repudia- 
tion of  the  original  grant ;  and 
th^t  therefore  an  action  to  enforce 
the  right  of  re-entry  could  only  be 
brought  in  the  name  of  the  city. 

Id. 

8.  Also  held,  that  a  stipulation  in  the 
grant,  that  it  was  not  to  be  taken 
as  a  covenant  of  warranty,  or  to 
operate  fui*ther  than  to  pass  the 
estate  of  the  grantor,  did  not  show 
an  intent  that  said  condition  should 
be  precedent.  Id, 

9.  Also  held,  that  if  the  conditi<m 
should  he  intei-pi-oted  as  pwce- 
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dent*  and  if  the  grantees  of  the 
city  took  no  title  under  the  grant, 
then,  at  least  as  to  a  stranger  to 
the  grant,  although  an  owner  of 
the  luljoining'  uplands,  the  statute 
of  limitations  beg'an  to  run  at  the 
time  of  the  execution  of  the  grant; 
that  the  possession  of  the  grantees 
was  adverse,  and,  continued  by 
them  and  their  successors  in  inte- 
rest for  twenty  years,  barred  a 
je-entry;  and  that  the  statute 
was  a  defense  to  an  action  of 
ejectment  broogtit  by  such  owner 
claiming  title  to  the  land  under 
water,  by  virtue  of  a  subsequent 
grant  fit>m  the  city.  Id. 

10.  Alaoheldf  that  a  deed  of  the  water 
lots,  from  one  claiming  under  such 
subsequent  grant  from  the  city, 
executed  during  such  adverse 
possession,  was  void  ^nder  the 
statute  (1 R.  S.,  734,  $  147),  declar- 
ing void  gfi*ants  of  lands  which  are 
at  the  time  in  the  possession  of 
a  person  claiming  under  adverse 
title.  Id, 

11.  Where,  prior  to  the  passage  of 
the  act  of  1874  (chap.  304,  Laws 
of  1874),  consolidating  the  city  and 
county  govern  men  to,  a  claim 
against  the  county  of  New  York 
had  been  audited  and  allowed  by 
the  board  of  supervisors,  all  that 
the  city  auditor  had  to  do,  in  ref- 
erence to  such  claim,  was  to  ex- 
amine the  voucher,  and  see  that 
it  was  in  proper  form ;  he  had  no 
right  to  revise  the  action  of  the 
super nsors  and  re-adjust  the 
claim.  Lanigany.  Mayor  etc.  454 

12.  Such  a  claim  having  been  pre- 
sented to  the  auditor,  he  certitied 
to  the  comptroller  that  he  had 
'*  examined,  revised,  allowed  and 
settled  '*  the  account  at  a  i*educed 
sum;  the  comptroller  received 
and  filed  the  voucher  in  his  de- 
partment, paid  most  of  the  sum 
certified  to  by  the  auditor,  and 
without  objection  to  the  voucher, 
olTered  to  pay  the  balance.  In  an 
action  against  the  city  to  recover 
the  balance  of  the  claim,  as  audited 

by  the  board  of  supervisors,  held, 
that  the  certificate  of  the  auditor 
was,  in  effect,  a  statement  that  he 
had  "examined  and  allowed'*  the 
voucher  as  required  by  the  act  of 


1873  (chap.  835,  Laws  of  1873),  but 
that  he  disapproved  of  the  amount ; 
and  the  action  of  the  comptroller 
was,  in  effect,  an  approval  of  the 
voucher  as  required  by  said  act ; 
that  the  action  of  the  auditor,  in 
reducing  the  amount,  was  nuga- 
tory, and  in  the  absence  of  any 
other  defense,  that  plaintiffs  were 
entitled  to  recover.  Id. 

13.  After  the  audit  and  allowance  of 
a  claim  of  plaintiff  against  the 
county  of  New  York  by  the  boaixl 
of  supervisors,  a  receiver  of  plain- 
tiff's  property,  appointed  in  sup- 
plementary proceedings,  took  pos- 
session of  the  voucher,  and  upon 
refusal  of  the  city  auditor  to  ex- 
amine and  allow,  obtained  a  per- 
emptorv  mandamus,  commanoing 
him  to  do  so.  He  thereupon  made 
the  examination,  allowing  a  por- 
tion of  the  claim,  and  iiSter  the 
commencement  of  this  action 
against  the  city  to  recover  the 
amount  of  the  claim  made  a  re- 
tui*n  to  the  writ,  stating  such  ac- 
tion in  obedience  to  the  writ. 
Nothing  further  was  done  in  the 
mandamus  proceedings.  The  re- 
ceiver received  fi'om  the  comp- 
troller a  sufficient  sum  to  satisfy 
the  judgment  under  which  he  was 
appointed,  and  expenses,  and  was 
discharged.  It  was  claimed  by 
defendant  that  the  mandamus  pro- 
ceedings constituted  an  adjumca- 
tion,  that  only  the  sum  allowed  by 
the  auditor  was  due  upon  plain- 
tiffs' claim,  and  that  they  were  es- 
topped thereby.  Held,  untenable; 
that  there  was  no  adjudication, 
and  the  action  of  the  auditor  was 
not  judicial,  and  neither  bound 
the  receiver  nor  the  plaintiffs; 
also,  that  upon  the  discharge  of 
the  receiver,  plaintiffs  became  re- 
invested with  their  property  and 
were  entitled  to  recover  the  full 
amount  of  the  balance  of  their 
claim  as  audited  by  the  supervi- 
sora.  Id. 

14.  The  department  of  public  in- 
struction of  the  city  of  New  York, 
created  under  and  by  the  act  of 
1871  (5  7,  chap.  574,  Laws  of  1871), 
re-organizing  the  local  govern- 
ment of  that  city,  although  form- 
ally constituted  a  part  of  the  city 
government,  is  charged  with  the 
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performance  of  daties,  not  local 
or  corporate,  but  i^elating  and 
belonging  to  an  administrative 
branch  of  the  State  government. 
The  commissioners  of  said  depart- 
ment have  also  exclusive  authority 
as  to  the  employment  and  control 
of  subordinates  and  servants.  The 
citv  corporation,  therefore,  is  not 
liable  for  negligence  or  unskillful- 
ness  in  the  cEscharge  of  their 
duty  on  the  part  of  subordinates 
or  servants  employed  by  the  com- 
missioners.    Ham  V.  mayor,  etc. 

459 

15.  Where  application  is  made  to  set 
aside  an  assessment  for  a  local  im- 

?rovement  in  the  city  of  New 
brk,  upon  the  ground  that  it  is 
violative  of  the  provision  of  the 
act  of  1840  ($  7,  chap.  826,  Laws 
of  1840),  prohibiting  an  assc^ss- 
ment  exceeding  half  the  value  of 
the  property,  as  valued  by  the 
general  tax  ateessors,  if  it  appears 
that  thera  was  a  prior  valuation 
of  the  property,  it  is  not  incum- 
bent upon  the  city  to  show  that  in 
making  the  assessment  it  kept 
within  the  limit  prescribed  by  the 
act ;  but  the  burden  of  proof  is 
upon  the  petitioner  to  show  that 
such  limit  has  been  exceeded. 
The  presumption  in  such  case  is 
in  favor  of  the  regularity  of  the 
assessment.  In  re  Beb,  B,  0. 
Aeyluin.  476 

16.  Where,  therefore,  it  appeared 
that  the  premises  in  question  had 
been  included  with  other  lots  in, 
and  valued  upon  a  prior  assess- 
ment roll,  as  one  parcel;  Beldf 
that,  in  the  absence  of  evidence 
that  the  lots  in  question  were  not 
of  equal  value  with  those  included 
with  them  in  the  prior  valuation, 
an  assessment  not  exoee<iing  one- 
half  the  value  of  the  lots,  as  ascer- 
tained by  apportioning  the  assess- 
ed valuation  of  the  whole  parcel 
equally  on  the  lots  included  there- 
in, was  valid.  Id. 

17.  But  where  it  appears  that  the 
assessment  exceeds  half  the  valu- 
ation, the  power  of  the  court  to 
reduce  the  assessment  to  one-half 
the  valuation  cannot  be  exercised, 
and  the  assessment  irrast  be  »et 
aside  wholly,  unless  the  precise 


valuation  appears ;  the  burden  of 
proof  in  such  case  is  upon  the  city, 
and  the  correct  amount  must  be 
clearly  shown.  IdL 

18.  Under  the  provision  of  the  act 
of  1872,  relating  to  local  improve- 
ments in  the  city  of  New  York  ((  7^ 
chap.  580,  Laws  of  1872),  which,  in 
the  absence  of  fraud,  prohibits  the 
vacating  of  an  assessment  for  ix^ 
regulantv  save  for  re-paving  a 
sti^eet,  where  an  assessment  upoa 
the  property  for  paving  the  same 
street  has  once  been  paid,  to  sob- 
tain  proceedings  to  vacate  an 
assessment  for  re-paving,  actual 
payment  of  a  prior  assesBment 
must  be  proved;  the  applicant 
cannot  rely  upon  a  presumption  of 
payment  arising  from  lapse  of 
time.    In  re  Pet.  WilleU  490 

19.  An  action  cannot  be  maintained 
by  the  health  department  of  the 
city  of  New  York  to  recover  a 
penalty  for  an  omission  of  the 
owner  of  premises  to  comply  with 
a  special  order  of  the  department 
relating  thereto;  no  penalty  is 
now  prescril^ed  by  law  for  such 
omission.     Health  DepU  v.  Knoll. 

530 

20.  The  provision  of  the  act  of  1873 
(chapter  757,  Laws  of  1873),  sup- 
plementary to  the  city  charter  of 
that  year  (chapter  835,  Laws  of 
1878),  conferring  upon  the  health 
department  and  the  board  of 
health,  as  far  as  the  city  of  New 
York  is  concerned,  the  authority^ 
duties,  and  powers  vested  in  the 
Metropolitan  board  of  health  by 
the  act  of  1866  (chapter  74,  Laws 
of  1866),  creating  that  board,  and 
the  subsequent  acts  I'elating  to  it» 
does  not  include  the  penalties  im- 
posed by  said  acts;  they  are  no 
pai*t  of  the  authority,  duty  or 
power.  Id, 

21.  /f««em9,  that  the  board  of  health 
has  power  to  make  a  special  order 
for  the  ventilation  or  other  im- 
provement of  particular  premises 
when  in  a  condition  dangerous  to 
life  or  health,  and  when  the  case 
is  not  provided  for  by  the  san- 
itary code;  and  the  board  has 
ample  authority  to  cause  suck 
orders  to  be  executed :  the  exist-' 
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ence  of  a  penalty  for  its  violation 
18  not  essential.  Jd, 

Provision  qf  cut  of  1870  (}  3, 

chap.  382)  prohifnting  board  qf  su- 
pervisors of  New  York  from  increas- 
ing salaries  of  offi'-ers,  did  not  pro- 
hibit increase  of  salary  of  attendant 
on  Marine  Court, 

See  Wities  v.  Mayor,  etc,    (Mem.) 

613 


NEW  YORK  (COUNTY  OF). 

1.  Under  the  act  of  1870  ($  6,  chap. 
359,  Laws  of  1870),  in  relation  to 
proceedings  in  the  surrogate's 
court  of  the  county  of  New  York, 
the  surrogate  of  said  county  may 
appoint  a  referee  and  refer  to  him 
an  account  rendered  as  above 
stated;  and  the  fact*that  in  the 
order  of  reference  the  referee  is 
tenned  an  auditor,  does  not  viti- 
ate the  order.  The  misnomer  is 
but  a  matter  of  form,  and  the  oi*der 
will  be  held  to  oi)erate  to  appoint 
a  refei*ee.     Buchian  v.  Rintoul,    1 

2.  The  provision  of  the  act  of  1870 
({  9,  chap.  359,  Laws  of  1870),  giv- 
ing to  the  surrogate  of  the  county 
of  New  York  authority  to  grant 
''allowance  in  lieu  of  costs,"  in 
proceedings  before  him,  "in  the 
same  manner  as  are  now  pre- 
scribed by  the  Code  of  Procedure," 
simply  authorizes  allowances  in 
cases  in  which,  under  the  Revised 
Statutes  (2  R.  S.,  223,  §  10),  the 
surrogate  has  power  to  award 
costs.     Noyes  v.  C.  Aid  8oe,    481 

3.  In  giving  allowances  under  said 
act,  the  8un*ogate  is  confined  to 
the  **  manner"  laid  down  in  sec- 
tions 3P8  and  309  of  the  Code— 1.  e., 
he  cannot  exceed  the  maximum 
limits  of  the  amount  which  may 
be  allowed,  fixed  by  said  sections, 
and  must  follow  the  procxiss  by 
which  that  amount  may  be  an-ived 
at,  which  is  prescribed  therein. 

Id. 


NOTICE. 

1.  An  attorney  has  a  lien  upon  a 
judgment  obtained  by  him  for  the 
amount  of  his  costs  and  agreed 


compensation,  and  to  that  extent 
may  be  regarded  as  equitable  as- 
signee of  the  judgment;  but,  in 
the  absence  of  notice  of  such  lien, 
the  defendant,  acting  in  good  faith, 
has  the  right  to  pay  the  judgment 
to  the  plaintiff.   Wright  v.  Wright. 

98 

2.  As  to  whether  a  notice  to  de* 
fendant's  attorney  of  the  lien  id 
sufficient,  qtutre.  Id, 

3.  Where  a  notice  was  incorporated 
in  a  stipulation  extending  time  to 
answer,  which  stipulation  was  not 
acted  upon  by  defendant's  attor- 
ney, but  was  returned,  and  where 
it  did  not  satisfactoiily  api^ear  that 
it  came  to  the  attention  of  said 
attorney,  held^  that  the  proof  of 
notice  was  not  sufficient  to  nullify 
a  settlement  made  in  good  faith 
by  defendant  with  plaintiff.    Id, 

4.  When  one  enters  upon  and  occu- 
pies lands  with  the  consent  of  the 
owner,  under  a  parol  lease  for 
more  than  one  year  and  so,  void 
under  the  statute  of  fi'auds,  the 
occupation  inures  as  a  tenancy 
fi'om  year  to  year,  the  agreement 
regulates  the  relations  of  the  par- 
ties, and  may  be  resorted  to  to 
determine  their  rights  and  duties 
in  all  things  consistent  with  a 
yearly  tenancy.    Meeder"  /Sayre, 

180 

5.  In  case  of  such  a  tenancy  the 
lessor  has  a  right  in  any  year  of 
the  occupancy,  by  giving  a  suffi- 
cient notice  to  quit,  to  terminate 
the  tenancy  on  the  last  day  of 
the  rental  year.  Id. 

6.  A  formal  notice  is  necessaiy,  and 
it  must  be  for  the  end  of  some 
year  of  the  holding.  Id. 

7.  So  also  where  a  tenant  from  year 
to  year  has  received  sufficient 
notice  to  quit  at  the  end  of  the 
year,  piior  to  putting  in  a  crop, 
to  be  harvested  the  next  year, 
he  has  no  right  to  the  outgoing 
crop.  Id. 

8.  A  vendee,  however,  who  nas  en- 
tered into  a  contract  with  the 
landlord  for  a  pureha^e  of  the 
premises,  but  who  has  not  obtain- 
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ed  the  legal  title,  cannot  give  a 
valid  notice  to  quit.  Id. 

9.  As  to  whether  it  is  necessary 
for  the  landloi-d  to  serve  a  notice 
to  quit  at  the  end  of  the  term  as 
fixed  by  the  pait)!  agi-eement,  in 
order  to  terminate  the  tenancy, 
from  year  to  year,  qucBre.        Id. 

10.  Notice  of  an  application  to  the 
Supreme  Court,  under  the  Rapid- 
Transit  act  (}  4),  for  the  appoint- 
ment of  commissioners  to  deter- 
mine whether  the  pi'opK)sed  rail- 
way ou^ht  to  be  constructed,  is 
not  requii-ed  either  by  said  act  or 
by  the  Constitution.  In  re  Pet. 
N.  F.  Bl.  a,  H.  Co.  328 

11.  Personal  notice  to  the  property 
ownei-8  of  the  hearing  before  said 
commissioners  is  not  i*equired ;  the 
method  of  giving  notice  is  left  by 
the  act  and  by  the  Constitution  to 
be  prescribed  by  the  court.      Id. 


OFFICE  AND  OFFICERS. 

It  seemSf  that  no  appointment  to 
anv  civil  office  can  be  made  ver- 
bally, save  whei*e  permitted  by 
the  terms  of  the  statute  confer- 
ring the  appointing  power;  in 
the  absence  of  such  permission, 
there  must  be  a  commission  — 
i.  e,  a  formal  writing  sig^ned  by 
the  official  with  whom  the  power 
of  appointment  i^ests,  showing 
clearly  his  intention  to  appoint 
the  person  named,  his  beliei  that 
such  writing  is  that  required  by 
the  statute,  and  his  intention  to 
make  it  the  final  act  on  his  part 
to  perfect  the  appointment.  i*eo, 
ex  reL  v.  Murray,  521 


PARTIES. 

1.  Wdere,  by  a  village  charier  pass- 
ed after  the  passage  of  the  general 
excise  law  of  1857  (chap.  628,  Laws 
of  1857),  it  is  provided  that  ac- 
tions to  recover  penalties  for  the 
violation  of  the  excise  laws  in  said 
village  shall  be  brought  in  the 
corporato  name  of  the  village, 
such  provision  takes  the  case  of 
the  village  out  of  the  operation  of 
the  general  law,  and  is  not  affect- 


ed by  the  amendment  to  the  latter 
of  1873  (chap.  820,  Laws  of  1873), 
vesting  the  power  of  suing  for 
penalties  in  the  overseers  of  the 
poor  of  the  county,  which,  by  the 
general  act,  was  given  to  the  board 
of  commissioners  of  excise.  Fti- 
lage  qf  Qlcvenmlle   v.  Howdl, 

287 

2.  Such  special  charter  proviaons 
in  reference  to  the  granting  of 
licenses  and  the  suing  for  penal- 
ties were  not  abrogated  by  the 
excise  law  of  1874  (chap.  444,  Laws 

of  1874).  Id. 

3 .  In  an  action  brought  by  a  receiver 
appointed  in  supplementary  pro- 
ceedings to  set  aside,  as  fraudulent 
against  creditoi's,  an  asedgnment 
of  a  chose  in  action,  made  by  the 
judgment  debtor,  the  latter  is  a 
necessary  party.    MUler  v.  HaU. 

250 

4.  So,  also,  where  there  are  grounds 
for  claiming  that  the  property  be- 
longed to  an  estate,  of  which  the 
debtor  is  a  personal  representa- 
tive ;  as  such,  he  is  entitled  to  be 
a  party.  Id. 

5.  Where  the  answer  sets  up  that 
the  debtor  is  a  proper  party,  it  is 
sufficient  to  present  the  question 
whether  he  is  a  proper  party, 
either  individually  or  m  a  repre- 
sentative capacity.  Id. 

6.  An  action  was  commenced  against 
certain  persons  who  had  signed 
the  notice  i*equired  by  the  gen- 
eral act  providing  for  the  in- 
corporation of  villages  (chap.  241, 
Laws  of  1870),  and  the  officers 
of  the  town  who  would  be  inspect- 
ors of  election,  to  restrain  them 
from  proceeding  under  said  act 
to  incorporate  a  village.  A  tem- 
porary injunction  was  obtained, 
but  was  dissolved,  the  proceeding 
for  incorporation  completed,  vil- 
lage officers  chosen,  and  the  cor- 
poration went  into  operation. 
These  facts  were  set  up  in  a  sup- 
plementary complaint,  and  Judg- 
ment demanded  that  such  acts 
should  be  declared  null  and  void. 
HeLdj  that,  upon  the  facts  as  dis- 
closed upon  the  trial,  defendants 
were  not  necessary  or  proper  par- 
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ties  to  the  action,  and  no  effectual 
judgment  could  be  rendered  there- 
in, as  an  injunction  restraining 
defendants  would  have  no  practi- 
cal effect  upon  the  corporation; 
that  the  villa^  itself,  or  the  trust- 
ees as  exercising  the  franchises, 
were  necessary  parties.  Peo.  ex 
rel,  V.  Clark.  618 

7.  As  to  whether  the  General  Term 
could  have  reveinsed  the  judg- 
ment below  and  directed  the 
proper  parties  to  be  brought  in, 
qtUBre,  This  court  has  no  power 
so  to  do.  Id, 


-  OvmerofveBsd  who  hag  pledged 


it  to  secure  a  debt  may  maintain  ac- 
tion to  recover  damages  for  negligent 
if^ury  thereto. 
See   Wilson  v.  Knapp,    (Mem.) 

696 


PARTITION. 

1.  One  having  a  present  interest  fer 
autre  vie,  in  an  undivided  portion 
of  lands,  and  a  contingent  remain- 
der in  fee  in  an  undivided  part,  is 
entitled  to  partition  ;  and,  if  actual 
partition  cannot  be  had,  to  a  sale 
of  the  premises.  (2  R.  8.,  317,  $ 
1.)    Brevoort  v  Brevoort.  136 

2.  Under  the  statutes  of  this  State, 
when  all  of  the  parties  in  being 
having  any  estate  or  interest 
present  or  future,  vested  or  con- 
tingent, in  the  lands,  are  made 
paHies  to  an  action  for  partition, 
a  purchaser  at  a  sale  under  a 
juogment  therein,  acquires  a  per- 
fect title.  The  judgment  is  con- 
clusive as  to  the  rights  of  all,  and 
the  sale  is  effectual  to  bar  the 
.future  contingent  interests  of  per- 
sons not  in  esse  at  the  time,  al- 
though no  notice  is  published  to 
brini  in  unknown  ^ies,  and 
although  such  future  owners  may 
take  as  purchasers,  under  a  deed 
or  will,  and  not  as  claimants  under 
any  of  the  parties  to  the  acUon. 

Id. 


PATENTS  (FOR  INVENTIONS). 

1.  A  final  decision  in  interference 
proceedings,  instituted  under  and 


in  pursuance  of  the  patent  laws 
of  the  United  States  (U.  S.  R.  S. 
(}  4904,  et  seq.),  so  long  as  it  re- 
mains unreversed  and  unaffected 
by  any  proceedings  authorized  to 
be  instituted  in  equity  (}  4916),  is 
final  and  obligatoi*y  upon  the  par- 
ties.   Peck  V.  Collins.  376 

2.  Defendant  contracted  with  P.  to 
pui-chase  certain  interests  in  a  pat- 
ent ri^ht,  patented  by  M.,  and 
paid  the  agreed  consideration ; 
subsequently  defendant  executed 
a  contract  which  recited  that  the 
contract  of  purchase  was  given 
after  "  the  letters  patent  had  been 
surrendered  up  for  a  re-issue,  and 
in  ignorance  of  the  fact  that  under 
certain  circumstances  the  letters 
patent  would  not  be  returned  to 
the  owner ;  '*  and  that  P.  desired  a 
release  from  his  obligations,  in 
case  he  should  not  be  able  to  ful- 
fill ;  and  in  consideration  of  a  re- 
turn of  the  purchase-money  paid, 
defendant  agreed  that  P.  should 
be  released,  and  that  he  would 
repay  the  purchase-money  when 
P.  should  notify  him  of  his  readi- 
ness to  fulfill  by  deeding  the  inter- 
ests contracted  for  'Hn  said  patent 
or  any  re-issue  which  may  be 
granted."  Defendant  also  had 
contracted  with  P.  and  others  to 
purchase  certain  other  interests 
m  the  same  patent,  and  had  paid 
a  poHion  of  the  consideration, 
upon  return  of  which  he  executed 
an  agreement  to  return  it  to  the 
vendors  as  soon  as  M.  succeeded 
in  getting  a  re-issue  of  the  patent, 
or  "provided  the  old  patent  is 
returned."  At  the  time  of  the  ex- 
ecution of  these  contracts  interfer- 
ence proceedings  had  been  insti- 
tuted between  M.  and  others,  the 
final  decision  in  which  was  against 
M.,  and  covered  the  whole  inven- 
tion claimed  by  him.  In  an  action 
upon  said  contracts  it  appeared 
that  subsequent  to  such  decision 
the  attorney  of  M.  had  in  his  pos- 
session tbe  original  letters  patent 
granted  to  M.  Beld,  that  it  was 
manifest  that  the  last  two  con- 
tracts were  made  in  consequence 
of  the  interference  proceedings ; 
that  the  contracts  required  readi- 
ness and  ability  to  fulfill  on  the 
part  of  the  vendoi's,  and  by  the 
decision  in  the   interference  pro- 
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ceedings,  they  were  rendered  un- 
able to  falfiU,  afi  much  so  as  if  M. 
never  had  a  patent;  that  the 
woMs  **  provided  the  old  patent  is 
returned  '*  in  the  laet  conti'act  did 
not  contemplate  a  return  after  the 
patent  had  been  declai*ed  void,  but 
the  return  of  a  patent  valid  as  such ; 
and  that  plaintiff  was  not  entitled 
to  recover.  Id. 


PAYMENT. 

1.  When  the  proceedings  in  the  case 
of  an  assessment  for  a  local  im- 
provement are  regular  upon  their 
face,  and  on  pi^esentation  make  out 
a  right  to  levy  and  collect  the 
amount,  in  due  com*se  of  law,  by 
municipal  lease  of  real  estate,  they 
have  the  foi*ce  of  a  judgment,  and 
a  party  paving  on  presentD^l.on 
and  demand  may,  upon  a  '  .  > 
quent  setting  aside  of  the  asses- 
sment, maintain  on  action  against 
the  municipal  corporation  to  re- 
cover back  the  amount.  The  pay- 
ment in  such  case  is  not  volunUii-y, 
but  under  coei*cioa  of  law.  •Pey- 
ser V.  Mayor,  etc,  497 

2.  It  seems,  that  to  warrant,  an  ac- 
tion to  recover  back  moneys  paid 
by  coercion  of  law,  upon  a  judg- 
ment, tax,  or  assessment,  it  must 
appear  that  the  judgment  pro- 
ceedings were  prima  fade  regu- 
lar, and  that  the  nghts  and  posi- 
tions of  the  parties  have  been 
changed  since  the  payment,  as  by 

'  a  reversal  for  error,  or  a  setting 
aside  for  irregulai*ity  or  illegality. 

Id, 


3.  A  junior  mortgagee  has  the 
right  to  pay  off  or  redeem  from  a 
senior  mortgage,  which  is  past 
due,  when  the  owner  of  the  latter 
is  seeking  to  enforce  collection  by 
foreclosure.  Frost  v.  Y&nkers 
JSvgs,  Bank.  653 

4,  A  tender  by  the  jumbr  mortga- 
gee to  have  the  effect  of  payment 
of  the  pnor  mortgage,  must  be 
made  in  unmistakable  terms,  so 
that  there  could  be  no  doubt  of 
the  intent  to  satisfy  and  discharge 
the  senior  moi'tgage,  not  to  redeem 
and  have  a  transfer  of  it.  Id, 


6.  Defendant  was  the  owner  of  a 
moi'tgage  upon  premises  upon 
which  a  judgment  prior  to  the 
mortgage  was  a  lien.  The  owner 
of  a  fourth  mortgage  upon  the 
premises,  for  the  purpose  of  induc- 
mg  plaintiff  to  purchase,  pro- 
curad  from  the  owner  of  the  judg- 
ment a  written  instrument  by 
which  he  agreed  to' postpone  the 
lien  of  his  judgment,  and  make  it 
subordinate  to  that  of  the  mort- 
gSLge,  and  plaintiff  thereafter  pur- 
chased and  took  an  assignment 
of  said  mortgage.  The  pm^mises 
were  sold  upon  execution  issued 
on  the  judgment,  and  defendant 
purchased  without  notice  or 
knowledge  of  said  agi'eement. 
Defendant  thei'eafter  commenced 
a  foreclosure  of  his  mortgage, 
judgment  of  foreclosure  and  sale 
was  I'endei'ed,  and  the  premises 
were  advertised  for  sale  thereun- 
der. Plaintiff  thereupon  tendered 
to  defendant  the  amount  found 
due  by  the  foreclosure  judgment, 
with  inte]*est  and  costs,  and  de- 
ipanded  a  transfer  of  the  mort- 
gage and  judfifment.  Held,  that 
the  tender  did  not  amount  to  a 
payment  and  satisfaction  of  the 
mortgage  and  judgment;  but  that 
plaintiff  had  the  right  to  redeem, 
and  the  tender  was  sufficient  with* 
out  a  tender  of  the  amount  of  the 
judgment  to  entitle  him  to  a  trans- 
fer of  the  securities ;  that  plaintiff, 
as  assignee  of  the  mortgage,  was 
entitlea  to  the  benefit  of  the  ajBrree- 
ment  postponing  the  lien  of  the 
judgment,  as  it  made  the  mort- 
p^age  the  senior  security ;  and  that 
its  character,  as  such,  was  not  af- 
fected by  the  sale  ander  the  judg- 
ment. Idf 


PENALTIES. 

1.  A  penalty  cannot  be  raised  by 
implication,  but  must  be  expressly 
created  and  imposed  by  statute. 
Health  Dept,  v.  KtwU.  630 

2.  An  action  cannot  be  maintained 
by  the  health  department  of  the 
city  of  New  York  to  recover  a 
penalty  for  an  omission  of  the 
owner  of  premises  to  comply  with 
a  special  order  of  the  department 
relating  thereto;   no   penalty  is 
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now 

omission. 


by  law  for  such 
Id. 


8.  The  provision  of  the  act  of  1873 
(chapter  757,  Laws  of  1873),  sup- 
plementary to  the  city  charter  of 
that  year  (chapter  335,  Laws  of 
1873),  confeninff  upon  the  health 
department  and  the  board  of 
health,  as  far  as  the  city  of  New 
York  is  concerned,  the  authority, 
duties,  and  powers  vested  in  the 
Metropolitan  board  of  health  by 
the  act  of  1866  (chapter  74,  Laws 
oi  1866),  craating  that  board,  and 
the  subsequent  acts  relating  to  it, 
does  not  include  the  penalties  im- 
posed by  said  acts;  they  are  no 
part  of  the  authority,  duty  or 
power.  Jd, 

4.  It  secTna,  that  the  board  of  health 
has  power  to  make  a  special  order 
for  the  ventilation  or  other  im- 
provement of  particular  premises 
when  in  a  condition  dangerous  to 
Hfe  or  health,  and  when  the  case 
is  not  provided  for  by  th^  san- 
itary code;  and  tiie  board  has 
ample  authonty  to  cause  such 
orders  to  be  executed :  the  exist- 
ence of  a  penalty  for  its  violation 
is  not  essential.  Id. 


PLEADINGS. 

1.  It  seems  that,  under  the  Code,  } 
173,  the  only  limit  to  the  power  of 
amending  the  pleading  m  an  ac- 
tion on  trial  is,  th  t  it  shall  not 
bring  in  a  new  cav^se  of  action. 
Meeder  v.  Sayre,  181 

2.  Where,  in  an  action  brought  by  a 
receiver  appointed  in  supplemen- 
tary proceedings  to  set  aside,  as 
fraudulent  a«fainst  creditors,  an 
assignment  or  a  chose  in  action, 
made  by  the  judgment-debtor,  the 
answer  sets  up  that  the  debtor  is 
a  proper  party,  it  is  sufficient  to 
present  the  question  whether  he 
18  a  proper  party,  either  individ- 
uidly  or  in  a  representative  ca- 
pacity.   Miller  v.  EaU.  250 

8.  In  an  action  of  trespass  upon 
lands,  the  complaint  alleged  pos- 
session and  ownership  of  the  locus 
in  quo  in  plaintiff.  The  answer 
aUegeil  in  substance  that  defend- 


ant was  the  owner  of  lands  adjoin- 
ing the  lands  of  the  plaintifi*,  men- 
tioned and  descnbea  in  the  com- 
plaint, that  he  hau  i  right  of  way 
across  the  said  lands  of  the  plain- 
tiff, and  that  he  entered  to  remove 
obstructions  unlawfully  placed 
•  thei-eon.  The  answer  concluded 
by  denying  the  allegation  of  the 
complaint,  "except  as  hereinbe- 
fore answered."  Held,  that  the 
ownership  and  possession  in  the 
plaintiff  of  the  locus  in  quo  wera 
admitted  by  the  pleadings;  and 
that  although  pliuntiif  unnecessa- 
rily attempted  to  show  possession 
in  fact  at  the  time  of  the  alleged 
trespass,  but  failed,  and  the  proof 
showed  title  and  possession  in  his 
wife,  yet  it  was  no  error  for  the 
court  to  allow  him  to  repose  upon 
the  admissions.    Potter  v.  Smith. 

299 

What  parties  and  causes  of 

action  may  properly  he  joined  in  an 
equitable  aitionfor  an  accounting  by 
the  fraudulent  organizers  of  a  carpo- 
tion. 

See  Ghtty  v.  Devlin.  504 


Prayer  for  rditfnot  conclti- 


sive  as  to  whetlier  cause  of  action 
stated   in   complaint    is    legal    or 
equitable  and  when  cause  of  adXon 
is  legal  not  equitable. 
See    Williams  v.  Slate.    (Mem.) 

601 

PLEDGE. 

When  instrument  amounts  to 

pledge,  not  chattel  mortgage. 
See   Wilson  v.   Knapp,    (Mem.) 

596 


PRESUMPTION. 

1.  Plaintiff,  in  an  action  to  recover 
the  purchase  price  of  land  con- 
veyed to  her.  fQleged  in  her  com- 
plaint and  gave  evidence  tending 
to  prove  ^  sale  upon  a  credit  of 
one  year;  held%  that  she  could 
claim  no  benefit  of  any  presump- 
tion of  a  promise  to  pay  at  oncQ 
which  might  arise  upon  mere  pi*o- 
duction  of  the  deed  of  transfer, 
and  pi*oof  that  the  considei*ation 
named  had  not  been  paid.  Hdh 
bard  v.  Hanghian.  55 
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2.  It  seema  that  a  non-compliance  by 
a  veseel  at  the  time  of  a  collision 
with  Btatator^,  or  other  regrila- 
lations  prescribed  by  competent 
aathority  intended  to  prevent  col- 
lision, is  prvina  fcuAe  evidence  of 
negligence,  and  it  is  a  reasonable 
pi*esumption  that  it  was  a  con-' 
tributory  cause  of  the  disaster. 
Lambert  v.  8. 1.  -B.  R.  Co.       106 

3.  Where  application  is  made  to  set 
aside  an  assessment  for  a  local  im- 
provement in  the  city  of  New  York, 
upon  the  ground  that  it  is  violative 
of  the  provison  of  the  act  of  1840 
($  7,  chap.  326,  Laws  of  1840),  pro- 
hibiting an  assessment  exceeding 
half  the  value  of  the  property,  as 
valued  by  the  general  tax  assess- 
ors, if  it  appeal's  that  there  was  a 
prior  valuation  of  the  propei-ty,  it 
IS  not  incumbent  upon  the  city  to 
show  that  in  making  the  assess- 
ment it  kept  within  the  limit  pi'e- 
scribed  by  the  act ;  but  the  bur- 
den of  proof  is  upon  the  petitioner 
to  show  that  such  Umit  has  been 
exceeded.  The  presumption  in 
such  case  is  in  favor  of  the  ragu- 
larity  of  the  assessment.  In  re 
H^,  B.  0.  Asylv/in.  476 

4.  The  sanity  of  every  individual  is 
presumed,  and  insanity  cannot  be 
presumed  from  the  mere  fact  of 
suicide.  Weed  v.  M,  B,  L,  Ins. 
Co.  661 

Cf  aood  faith. 

/See  Bigdow  v.  Bene<Uet.  202 

Insanity  not  to  be  presumed 

from  the  fact  of  suicide. 

See  AUing  v.  Fahy.  661 


PRINCIPAL  AND  AGENT. 

1.  An  agent  acting  under  parol  au- 
thority may  bind  his  principal  by 
acont]*act  for  the  sale  of  lands 
executed  by  him  in  the  name  of 
his  principal.     Moody  v.  Smith. 

698 

2.  Where  a  principal  has  expressly 
authorized  his  agent  to  act  or  con- 
tract in  his  business  to  the  benefit 
of  the  agent,  the  principal  is 
bound ;  in  such  case,  tne  rule,  that 


he  who  nndertakee  to  act  for  an- 
other shall  not  act  for  his  own  ben- 
efit, and  to  the  detriment  of  his 
principal,  has  no  application.    Id. 


PRINCIPAL  AND  SURETT . 

1.  The  obligation  of  one  of  two  co- 
sureties is  to  pay  the  whole  debt. 
If  he  does  so,  he  may  recover  of 
his  co-8ui*ety  one-half ;  if  he  pays 
less  than  the  whole  debt,  he  caa 
only  recover  from  the  co-surety 
the  amount  which  he  has  paid  in 
excess  of  the  moiety.  Morgan  v. 
Smith.  637 

2.  When  a  co-surety  has,  by  the  con- 
duct of  the  creditor,  been  released 
fi'om  liability t  another  co-surety 
will  be  held  exonerated  only  as  to 
80  much  of  the  original  debt  as  the 
one  so  discharged  could  have  been 
compelled  to  pay.  Id* 

3.  In  an  action  against  two  joint  co- 
sureties for  certain  lessees,  judg- 
ment was  ordered  against  both, 
which  was  reversed  by  the  Gen- 
eral Term  as  to  one,  and  a  new 
trial  granted  him  on  the  ground  of 
failure  of  consideration,  as  to  him, 
and  was  afiii*med  as  to  the  other. 
Held,  that  it  was  no  ground  of 
reversal  on  appeal  to  this  court 
by  the  latter  that,  in  case  his  co- 
surety succeeded  on  the  new  trial, 
he  would  lose  his  right  of  con- 
tribution. Id. 

4.  As  to  whether  the  right  would  be 
lost  in  such  case,  qu<Bre,  Id, 

6.  The  lease  was  of  a  store,  so  con- 
structed as  to  derive  light  from 
a  flooi*-light,  in  a  floor  above, 
which  was  covei'ed  by  the  lessees 
of  the  upper  floor,  and  the  light 
excluded  from  the  room  below. 
Hddt  that  this  furaished  no  de- 
fense to  an  action.  Id* 

6.  The  lease  contained  a  clause  that 
the  lessees  would  not  assign  it,  or 
let  or  under-let  the  premises  with- 
out the  consent  of  the  lessor.  The 
latter,  subsequent  to  the  execution 
of  the  lease  and  taking  possession 
thereunder  by  the  lessor,  agreed 
with  the  lessee  to  rent  the  prem- 
ises for  them  at  their  risk,  credit- 


INDEX. 


689 


ing  to  them  any  receipts  for  rent, 
with  a  condition  that  the  agree- 
ment should  not  impair  or  alter 
the  relations  of  the  parties,  the 
covenants  of  the  lease,  or  the  se- 
curity for  the  rent.  Eddy  that 
the  agreement  did  not  opei*ate  to 
discharge  the  sui^eties,  although 
they  had  no  knowledge  or  notice 
of  it ;  that  the  agreement,  without 
the  condition,  was  no  more  in 
effect  than  a  consent  that  the 
lessees  might  under-let ;  and  that, 
under  the  condition,  the  rights  of 
the  sureties,  and  consequently 
their  liability,  were  in  no  wise 
affected.  Id, 

7.  A  new  agreement  between  a  sred- 
itor  and  Jiis  piincipal  debtor  will 
not  discharge  the  sureties  when, 
by  the  new  agi*eement,  the  reme- 
dies of  the  creditor  against  the 
sureties  are  expressly  and  clearly 
reserved*  Id, 

8.  The  lessees,  upon  making  the 
new  agreement,  delivered  the  key 
of  the  premises  to  the  lessors; 
hddj  that  such  a  delivery  was  not 
a  surrender  or  a  taking  possession 
of  the  premises,  but  an  intrusting 
of  the  control  thereof  to  the  less- 
ors, for  the  purpose  of  letting  on 
behalf  of  the  lessees.  Id, 

9.  8.  W.  &  Co.  were  engaged  in  the 
manufacture  of  c'oods,  which  they 
consigned  to  plaintiffs  for  sale, 
with  liberty  to  draw  for  a  certain 
proportion  of  their  value,  the 
draita  being  sold  and  pi'oceeds 
credited  to  the  drawei's.  On  the 
23d  of  June,  1870,  said  8.  W.  &  Co. 
borrowed  of  plaintiff  $5,000,  giving 
as  security  two  notes,  one  at  four 
and  the  other  of  five  months,  in- 
dorsed by  defendant,  for  their 
accommodation.  In  August,  1870, 
8.  W.  &  Co.  gave  theii*  note,  dated 
June  28,  for  the  amount  of  the 
loan,  payable  one  day  from  date. 
After  the  notes  endorsed  by  de- 
fendant became  due,  an  agree- 
ment was  made  between  plaintiffs 
and  the  makers,  without  defend- 
ant's consent  or  knowledge,  that 
said  makers  should  draw  time 
drafts  on  plaintiffs  to  cover  the 
loan,  which  plaintiffs  agi*eed  to 
accept  and  sell,  and  thus  be  kept 
in  funds  to  the  amount  of  the  loan. 
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In  pursuance  of  the  agreement, 
drai'ts  wej-e  drawn,  accepted  and 
sold.  In  an  action  upon  the  notes, 
heidt  that  by  the  new  agreement 
there  was  a  clear  intention  on  the 
I>ai't  of  both  parties  to  extend  the 
time ;  that  the  afini*eement  was  for 
a  sufficient  considei'ation,  and  was 
valid ;  and  that  thereby  defendant 
was  discharged.  Also,  that  the 
loan  was  not  made  on  the  one-day 
note  but  that  it  was  immateiial 
whether  the  notes  in  suit  were 
^ven  for  the  loan  or  as  collateral ; 
m  either  case,  a  valid  agreement 
extending  the  time  of  payment 
oi)erated  to  Busi)end  the  right  to 
pi'osecute,  and  so  discharged  the 
mdorser.  Pmjheroyv,  Tanner.  647 


PRIVILEGED   COMMUNICA- 
TIONS. 

1.  Upon  the  trial  of  an  indictment 
for  seduction  under  promise  of 
marriage,  an  attorney  employed 
by  the  prosecutrix  to  bring  an  ac- 
tion against  the  accused  for  breach 
of  promise  of  marriage  was  asked 
whether  he  obtained  from  her  the 
fkcta  stated  in  the  complaint  in 
such  action.  This  was  oblected 
to  as  calling  for  a  privilegea  com- 
munication. The  complaint  was 
not  sworn  to,  nor  was  it  read  over 
to  the  prosecutrix  after  it  was 
made.  Held^  that  the  objection 
was  properly  sustained.  Arm-- 
strong  v.  People.  89 

2.  An  attorney  employed  to  draw  & 
deed  is  competent  to  testify  as  to 
the  directions  received  by  him. 
from  the  parties,  and  as  to  the 
transaction  between  them  at  the 
time.  Knowledge  acquired  under 
such  circumstances  is  not  within 
the  class  of  privileged  communi- 
cations. Eebhard  v.  Baughiaau  55 


PROPERTY. 

H.  who  had  been  publishing  & 
newspaper,  styled  "The  Water- 
town  Re-Union,"  contracted  to 
sell  to  W.  "The  Watertown  Re- 
Union  establishment,  including  the 
presses,  machinery,  type,"  etc., 
the  purchase  price,  save  a  pay- 
ment made  at  the  time,  to  be  paid 


^ 
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in  annual  installments ;  W.  to  have 
full  ownei-ship  upon  pei'formance 
bv  him  of  the  conditions  and  stip- 
ulations of  the  agreement,  and 
meanwhile  to  take  possession, 
hold,  and  use  the  same  as  "  tenant 
or  bailee."  Provision  was  made 
that  in  case  of  non- performance, 
H.  could  take  possession.  It  was 
agreed  that  the  property  should 
not  be  sold,  save  certain  specitied 
articles,  and  in  case  of  sale,  other 
similar  pix)perty  was  to  be  substi- 
tuted, to  be  subject  to  the  same 
conditions,  ffeld^  that  the  tran- 
saction was  a  conditional  sale,  and 
the  title  did  not  vest  in  the  vendee 
until  payment  of  the  consideration; 
that  the  good-will  of  the  establish- 
ment was  embraced  in  the  sale, 
including*  the  subscription  list, 
name  of  paper,  and  other  advan- 
tages incident  to  the  property ; 
that  the  good-will  of  such  an 
establishment  was  property,  al- 
though incorporeal  in  its  nature, 
and  the  condition  as  to  vesting  of 
title  applied  thei*eto.  Boon  v. 
Moss.  465 


PUBLIC  INSTRUCTION. 
jSee  CoMMOH  Schools. 

PUBLIC  POLICY. 

WTien  mutimi   covenants  by 

defining  owners  of  city  lands  impos- 
ing restrictions  as  to  rise  are  not  void 
as  against  trade, 

JSee  IViLStees,  etc.,  v.  Lynch*     440 


QUESTION  OP  LAW  AND  FACT. 

1.  The  judg'ment  herein,  which  was 
entered  upon  the  report  of  a  ref- 
eree, was  reversed  by  the  General 
Term;  the  oi*der  of  reversal  did 
not  state  that  it  was  upon  questions 
of  fact.  The  action  was  ifor  a 
breach  of  a  contract  to  purchase  a 
nuantitv  of  iron.  The  refei'ee  found 
that,  afler  refusal  of  defendants 
to  accept  the  iron,  and,  within  a 
reasonable  time,  plaintiffs  sold  the 
iron  for  the  market  price  at  time 
of  sale ;  it  appeared  by  the  evi- 
dence that,  immediately  after  de- 
fendant's i*efusal  to  accept,  plain- 
tiffs notified  them  of  their  election 


to  sell  for  account  of  defendants. 
A  sale  was  made  about  five 
months  thereafter.  There  was 
some  evidence  as  to  prior  unsuc- 
ce&sful  efforts  to  sell  the  irtin. 
ffeld,  that  it  did  not  appear  that 
the  conclusion  i*eached  by  the  i-ef- 
eree  was  so  wholly  unsupported 
by  evidence  as  to  justify  a  holding 
that  it  was  an  en^or  of  law,  for 
which  the  judgment  should  be 
reversed.    Smith  v.  Pettee.        13 

2.  Also  Jield,  that  an  exception  to  a 
refusal  of  the  i-efei-ee  to  decide 
that  the  rule  of  damages  was  the 
difference  between  the  contract 
price  and  what  the  iron  could  be 
sold  for  within  the  shortest  i-eason- 
able  time  after  breach  of  the  con- 
tract, could  not  be  sustained ;  that 
all  that  was  required  was  a  sale 
within  a  treasonable  time,  and  the 
sale  could  not  be  invalidated  by 
proof  that  it  might  have  been 
made  sooner.  Id. 

3.  In  an  action  for  negligence;  where 
the  circumstances  ara  such  that 
men  of  oi*dinary  prudence  and 
discretion  might  differ  as  to  the 
character  of  the  act  complained 
of,  the  question  of  negligence  is 
one  of  fact.     Hays  v.  MiUer.    112 

4.  Where  in  an  action  by  a  real  es- 
tate broker  against  the  personal 
representatives  of  a  deceased  cus- 
tomer to  recover  an  alle^d  agreed 
compensation  for  effecting  a  sale, 
the  only  witness  as  to  the  contract 
was  the  son  of  the  plaintiff  whose 
own  compensation  depended  upon 
plaintiff  *&  success,  and  where  the 
compensation  alleged  to  have  been 
agreed  upon  was  more  than  double 
the  usual  compensation, and  where 
other  circumstances  i-endered  the 
statement  of  the  witness  not  en- 
tirely free  fi^om  improbability; 
Hdd,  that  the  case  was  a  proper 
one  for  the  jury ;  and  that  a  rera- 
sal  to  submit  the  question  to  the 
jury,  and  a  dii*ection  of  a  verdict 
for  the  amount  claimed  was  error. 
Kavanagh  v.  Wilson.  177 

When  question  of  breach  of 

warranty  in  policy  of  Vfe  inswranos 
one  of  fact. 

JSee  Cushmom  v.  27.  S.  X.  Ins,  Co. 

72 
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— —  Tr*«»  question  of  Tiegliffence 
in  wn/(^wTiivg  a  vessel  one  of  fact' 
8eeLmnbertv.8.LR.k,Co.    104 


QUO  WARRANTO. 

It  seems  that  to  test  the  legality 
of  a  corporation  ander  the  general 
act  providing  for  the  incoiT)or»- 
tion  of  villages  (chap.  241,  l<aw8 
of  1870),  a  legal  action  in  the  na- 
ture of  a  q\u>  warrantoiQ  an  appro- 
priate, if  not  the  only  remedy. 
I^eople  ex  rd.  v.  Clark,  518 


RAILROAD  CORPORATIONB. 

1.  The  ijrovislon  of  the  act  of  1867, 
authorizing  the  villages  of  Sandy 
Hill  and  Fort  Edwai-d  to  issue 
bonds  to  aid  in  the  construction  of 
a  railroad  (}  5  chap.  953  laws  of 
1867),  which  requii*es  that  a  no- 
tice of  a  special  election  by  the 
taxable  inhabitants  of  either  of 
said  villages,  to  be  held  for  the 
purj>ose  of  voting  upon  the  ques- 
tion of  issuing  bonds  of  the  vill- 
age, shall  be  published  '*for  at 
least  two  weeks  previous  to  the 
time  appointed  for  such  election," 
is  not  inconsistent  with,  and  was 
not  rejiealed  by  the  amendatory 
act  of   1868  (chap.   317  laws    of 

1868).     Pcop/c  ex  rd,  v.  Trustees 
-FY,  Edward.  28 

2.  Said  provision  required  that  at 
least  two  weeks  should  intei'vene 
between  the  publication  of  the  no- 
tice and  the  election.  Id, 

8.  Accordingly,  held,  when  the  first 
publication  of  the  notice  was  uxx)n 
April  24th,  1868,  for  a  meeting 
hel<l  May  5th,  186P,  that  this  wa» 
not  a  compliance  with  the  statute, 
and  that  there  was  no  valid  elec- 
tion. Id. 

4.  The  pi'ovision  of  the  act  of  1868 
(J  1),  pi-oviding  that  the  taxable 
inhabitants  "  may  at  such  meeting 
by  a  majority  vote,"  decide  as  to 
raising  a  sum  for  the  pui-poses  of 
the  act,  required  a  majority  of  all 
the  taxable  inhabitants,  not  a  ma- 
jority of  the  votes  cast.  Id, 


5.  Also  held,  if  the  meeting  had 
been  properly  called  and  a  maj- 
ority vote  duly  cast,  the  con- 
stitutional amendment  which  went 

into  effect  January  1,  1875, 
(art.  8,  }  11),  proviaing  that  no 
village,  etc.,  shall  "give  any  money 
or  pi*oj>erty  or  loan  its  money  or 
credit "  to  any  individual  or  cor- 
poration, prevented  further  action 
m  proceedings  not  then  completed 
to  bond  a  village  for  the  benefit  of 
a  railroad,  and  rendered  all  prior 
proceedings  null  and  void:  and 
that  therefore  a  mandamus  could 
not  thereafter  issue  to  compel  the 
isBoing  of  village  bonds.  Id, 

6.  A  railroad  corporation  has  the 
right  to  use  its  own  land  for  any 
legitimate  purpose  in  the  prosecu- 
tion of  its  business ;  such  a  use  is 
not  unlawful  or  negligent, although 
it  may  obstruct  the  vision  of  those 
ci'ossmg  its  tracks.  Cordell  v.  N. 
F.  a  £  H.  a.  R.  R.  Co,  119 

7.  The  existence  of  obstructions 
preventing  a  view  of  an  approach- 
ing train  may  have  a  material 
bearing,  in  an  action  against  a  rail- 
road company  for  negligence  1*6- 
Bulting  in  injury  to  one  crossing 
its  track,  upon  the  question  of 
contributory  negligence,  and  also 
upon  the  nuestion  of  the  degree 
of  care  and  vigilance  which  the 
defendant  was  bound  to  exereise  in 
the  running  and  management  of 
its  trains,  and  in  giving  waiming 
of  its  approach  ;  but  it  cannot  \^ 
an  independent  gi-ound  of  reco\'- 
ei-y.  .  Id. 

8  It  seems  that  the  fact  that  a  rail* 
road  company  has  complied  with 
the  requirements  of  the  statute  in 
the  running  and  management  of  its 
trains  does  not  nece&sarily,  and  in 
all  cases,  relieve  it  from  liability 
for  negligence ;  the  care  necessary 
to  be  obsei-ved  is  not  in  all  c«a8es 
confined  to  the  statutory  reqtiire- 
ments,  but  depends  upon  cireum- 
stances.  Id. 

9.  It  seems  also,  that  where  a  rail- 
road company  has  placed  obstinic- 
tions  to  the  view  upon  its  lands 
near  a  farm  crossing,  known  to  be 
used  to  some  extent  by  the  public, 
and  where  the  place  is  such  that 
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one  lawfully  using  the  croesing 
cannot  aee,  or  with  ordinary  care 
otherwise  discover  the  approach 
of  a  train,  that  the  company  is  re- 
quired to  exercise  such  care  as 
will  be  likely  to  warn  of  its  ap- 
proach, or  to  so  manage  its  trains 
as  that  it  will  not  be  Rkely  to  in- 
jure one  so  using  the  crossing. 

Id. 

10.  B.,  plaintiff's  intestate,  a  car 
repairer  in  the  employ  of  defend- 
ant, was  at  work  m  the  perform- 
ance of  his  duty  under  a  car 
standing  on  a  repair  ti-ack ;  other 
cars  on  the  same  track  were  being 
drawn  away  by  an  engine,  when 
a  coupling-pin  broke  and  the  cars 
thus  disconnected,  ran  back, 
struck  the  cars  remaining  and  put 
in  motion  the  one  under  which  B. 
wasatworky  and  he  was  run  over 
and  killed.  There  was  a  head 
brakeman  and  three  others  on 
the  train  which  was  moving  the 
cars,  but  none  on  the  detached 
cars,  and  not  the  usual  number 
on  top  of  the  moving  cars.  In  an 
action  to  recover  damages  for  the 
death  of  B.,  it  did  not  appear,  and 
was  not  claimed,  that  a  sufficient 
number  of  men  were  not  employed 
or  that  they  were  not  competent. 
There  was  a  yard-master,  with 
an  assistant,  in  charge  of  the  yard 
where  the  cars  were,  but  it  did  not 
appear  that  they  had  notice  or 
knowledge  that  the  brakemen 
were  not  in  their  pi*oper  places, 
and  they  had  no  especial  duty  to 
perform  in  this  respect.  The 
yard-master  employed  the  men 
who  distributed  the  cars  but  not 
the  car  repairers.  These  worked 
together,  and  when  cars  were 
ready  to  be  moved  one  of  thefn 
gave  notice  to  the  man  having 
chaise  of  the  switch  en^ne.  The 
head  brakeman  had  immediate 
charge  of  the  starting  and  dis- 
tribution of  cars.  Hddf  that  the 
court  eiTed  in  denying  a  motion 
for  a  nonsuit;  that  the  head 
brakeman  and  yard-master  were 
co-employes  of  B.,  for  whose  neg- 
ligence, if  any,  defendant  was  not 
liable;  that  the  work  of  moving 
cars  in  the  yai-d  was  of  puch  a 
nature  that  it  could  not  be  ar- 
i*anged  with  exactness  and  gov- 
erned by  rules  as  in  the  running 


of  regular  trains.    Bead  ▼.  N,  Fl 
C.&H,ILILR.Co.  171 

11.  In  proceedings  under  the  General 
Railroad  Act  to  acquire  lands,  the 
petition  must  contain  such  a  des- 
cription of  the  land  sought  to  be 
condemned  as  will  show  its  loca- 
tion and  the  boundaries  thereof. 
A  defective  description  cannot  be 
remedied  by  a  reference  in  the 
petition  to  a  deed.  In  re  N.  T. 
C.  R.R.  Co.  V.  Bau,  191 

12.  In  such  proceedings,  extreme  ac- 
curacy is  essential  to  preserve  the 
rights  of  all  the  parties.  Id, 

13.  A  branch  of  defendant's  road 
crossed  the  A.  &  8.  R.  R.;  a  parol 
agreement  had  been  made  be- 
tween the  corporations  originally 
owning  the  two  roads  that  trains 
on  the  A.  &  8.  R.  R.  should  have 
the  right  of  way,  and  that  trains 
on  the  branch  road  should  come 
to  a  full  stop  before  crossing. 
This  agreement  had  been  uni- 
formly observed,  and  the  printed 
instructions  of  defendant  to  its  en- 
gineers and  employees  required 
them  to  comply  with  it.  L.,  the 
depot  agent  on  the  A.  &  8.  R.  R., 
at  the  crossing,  was  also  in  the 
employ  of  defendant  as  telegraph 
operator  and  flagman.  One  of 
defendant's  trains  was  approach- 
ing the  crossing,  and  haa  slowed 
up  for  the  purpose  of  stopping, 
wnen  L.  displayed  a  white  flag, 
indicating  the  track  Was  clear; 
the  brakes  were  thereupon  taken 
off  and  the  speed  of  the  train 
accelerated.  At  the  moment  the 
flag  was  displayed  a  train  on  the 
A.  &  8.  R.  R.  came  in  sight ;  the 
train  was  behind  time,  but  L. 
knew  when  it  left  a  station  seven 
miles  distant.  L.  proceeded  a 
short  distance  up  the  track  of  the 
A.  &  8.  road  and  waved  a  red  flag, 
indicating  danger  and  that  the 
train  should  stop,  and  then  re- 
turned to  or  near  the  ci'ossing 
and  waved  the  white  flaf  to 
defendant's  train,  llie  A.  &  8. 
train  did  not  stop,  and  L.  there^ 
upon  waved  the  red  flag  to  both 
trains,  but  they  were  coo  near  to 
stop.  A  collision  occurred,  and 
W.,  plaintiff's  intestate,  who  was 
engineer  on  the  A.  &  8.  train,  was 
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killed.  The  ^rade  on  the  A.  h  S. 
track  was  a  down  one«  and  W.'s 
train  was  to  stop  at  the  depot. 
In  an  action  to  I'ecover  dama^|«8, 
heldf  that  the  question  of  defend- 
ant '8  negligence  and  of  the  con- 
tributory negligence  on  the  jMurt 
of  W.,  wei-e  properly  submitted 
to  the  jury;  that  it  was  grosB 
negligence  on  the  part  of  L.  to 
si^ifll  to  defendant's  train  not  to 
stop,  and  in  this  act  he  was  agent 
of  defendant  and  it  was  respon- 
sible for  the  consequences ;  that 
it  could  not  be  held  as  matter  of 
law  that  W.  did  or  could  have 
seen  the  red  flag,  or  that  he  was 
not  deceived  b^  the  second  wav- 
ing of  the  white  flag,  which  he 
might  have  supposed  was  intend- 
ed for  his  train,  it  having  the 
right  of  way.  Wood  v.  N.  Y,  C. 
A  H,  M.  M,  Co.  195 

14.  Also  hdd,  that  a  violation  of 
defendant's  rules  was  competent 
evidence,  upon  the  question  of 
negligence.  Id. 

15.  By  defendant 's  rules  all  engines 
were  required  to  come  to  a  full 
stop,  and  it  was  declared  that  the 
engineer  should  not  be  relieved 
from  blame  in  violating  the  order, 
even  if  the  conductor  should 
direct  him  to  do  so.  On  the  trial 
defendant 's  counsel  requested 
the  court  to  charge  that  the  omis- 
sion of  defendant's  engineer  to 
come  to  a  full  stop  was  not,  under 
the  circumstances,  evidence  of 
negligence  on  his  part.  The 
court  refused  so  to  chiu*ge.  Held, 
no  error ;  that  it  was  immaterial 
whether  negligence  should  be  im- 

Euted  to  the  engineer  or  flagman ; 
ut  that  the  circumstances  did 
not  as  matter  of  law,  justify  a 
violation  by  the  engineer  of  his 
jKNUtive  instructions.  Id. 

16.  Also  held,  that  evidence  of  the 
parol  agreement  was  competent 
m  corroboration  and  support  of 
the   arrangement   and    usage. 

Id. 

17.  The  L.  S.  &  M.  S.  R.  Co.,  organ- 
ized under  the  Act  of  1869  (chap. 
917,  Laws  of  1869),  by  the  con- 
solidation of  various  foreign  and 
domestic  railroad  companies,  ia  a 


domestic,  not  a  foreign  corpora- 
tion, and  therefore  the  provisions 
of  the  act  of  1842  (chap.  165,  Laws 
of  1842)  to  compel  transfer  agents 
of  foreign  corporations  to  exhibit 
lists  of  their  stockholders  have 
no  application  to  it.    In  re  Sage. 

18.  Being  a  domestic  corporation,  it 
comes  within  and  is  controlled  by 
the  provision  of  the  Revised  Stat- 
utes (1  R.  S.  601,  }  1),  requiring 
the  transfer  book  and  books  con- 
taining the  names  of  stockholders 
of  any  incorporated  company  to 
be  open  for  inspection  for  thirty 
days  previous  to  the  election  of 
directors.  Id. 

19.  The  statute  last  mentioned  does 
not  deprive  the  stockholders  of 
the  right  to  examine  the  transfer 
books  of  a  corporation,  for  proper 
purposes  and  on  proper  occasions, 
at  other  times ;  and  a  proceeding 
by  mandamua  may  be  invoked  for 
the  purpose  of  enforcing  such 
right.  Id. 

20.  The  granting  of  a  writ,  how- 
ever, is  in  the  discretion  of  the 
court,  and  an  order  refusing  it  is 
not  reviewable  here.    In  re  Sage. 

220 

21.  It  seems,  that  the  act  of  1868 
(chap.  855,  Laws  of  1868),  entitled 
**  An  act  supplementanr  to  chap- 
ter 489  of  the  Laws  of  1867,  and 
to  provide  for  the  collection  and 
application  of  revenue  in  the 
county  of  New  York,  in  certain 
cases,  is  violative  of  the  constitu- 
tional provision  (art.  3,  $  16)  requir- 
ing that  a  private  or  local  bill 
shall  embrace  but  one  subject, 
which  shall  be  expressed  in  its 
title.  In  re  Pet,  N.  T.  EL  B.  R. 
Co.  327 

22.  Any  defect  in  that  act,  however, 
was  obviated  by  the  act  of  1875 
(chap.  595,  Laws  1875),  which 
secured  to  the  N.  Y.  B.  R.  R.  Co. 
the  rights,  privileges  and  fran- 
chises of  the  w.  S.  k  Y.  P.  R.  Co., 
and  gave  to  the  former  company 
the  right  to  use  any  **motor  power* 
for  the  propulsion  of  its  cars  which 
the  commissioners  should  author- 
ize or  approve.  Id. 
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28.  The  act  lafit  mentioned  conferred 
no  new  franchises,  but  simply  con- 
tinued and  regulated  franchises 
previously  possessed  by  the  W. 
8.  &  Y.  P.  R.  Co.,  to  which  the  N. 
Y.  £.  R.  R.  Co.  had  succeeded. 
Said  act,  therefore,  was  not  viola- 
tive of  the  constitutional  provisions 
(art.  3,  &  18),  prohibiting  a  private 
or  local  bill  granting  to  any  cor> 
poration  the  right  to  lay  down  i*ail- 
road  tracks,  or  any  exdusive  priv- 
ilege or  fi*anchise.  Id. 

24.  Said  constitutional  provisions  do 
not  prohibit  legislation  amending 
the  cnarter  of  a  private  corporation 
by  regulating  powers,  privileges 
and  franchises  which  it  possessed 
prior  to  the  going  into  effect  of 
said  provisions  (Januaiy  t,  1875); 
but  as  to  such  a  corporation,  sim- 
ply prohibit  a  bill  giving  to  it  any 
new  right  to  lay  down  railroad 
tracks,  or  any  new  exclusive  priv- 
ileges or  franchises.  Id, 

2ft.  Under  said  provisions  a  bill  may 
be  passed  waiving  a  forfeiture  of 
corporate  rights,  or  extending  the 
term  within  which  corporate  rights 
may  be  exercised ;  such  a  bill 
would  confer  no  new  substantial 
rights.  Id. 

26.  So  also,  a  bill  may  be  passed 
driving  a  private  railroad  corpora- 
tion uke  ri^ht  to  use  a  new  or  dif- 
ferent motive  power,  provided  the 
right  be  not  exclusive.  Id, 

27.  The  act  providing  for  the  con- 
struction of  elevated  and  under- 
ground railroads,  known  as  the 
Rapid  Transit  Act  (chap.  606,  Laws 
of  1875),  is  not  violative  of  said 

.  constitutional  provision ;  it  is  not 
a  local  or  private  bill  within  the 
meaning  of  the  Constitution,  but 
is  a  general  act.  Id. 

28.  The  provisions  of  the  act  last 
mentioned,  conferring  upon  com- 
missioners appointed  as  specified 
in  the  act,  power  to  determine 
upon  the  necessity  of  such  rail- 
way to  fix  the  routes  and  pre- 
scribe the  plan  of  their  construc- 
tion, confer  no  legislative  powers 
upon  the  commissionei*8.  Corpor- 
ations organized  under  the  act 
derive  their  franchises  from  the 


Legislature,  not  from  the  commis- 
sioners, who  simply  perform  ad- 
ministrative  acts  in  carrying  the 
law  into  effect  and  applying  it.   Id, 

29.  The  Legislature  has  authority  to 
confer  these  powers  upon  a  com- 
mission. It  cannot  in  a  seneral 
law  determine  the  necessity  of  a 
railroad  in  any  particular  locality 
or  its  route,  or  the  amount  of  cap- 
ital of  a  raili'oad  corporation  ;  but 
it  may  pro\nde  the  machinery  for 
the  determination  of  these  mat- 
ters, and  what  that  machinery 
shall  be,  depends  upon  its  will.  Id. 

30.  The  provision  of  said  Rapid- 
Transit  Act  (}  36)  authorizing  ele- 
vated  i*oad8  in  actual  operabon  at 
the  time  of  the  passage  of  the  act, 
to  construct  connections  with  other 
roads,  and  with  depots  and  ferries, 
upon  routes  designated  b^  the 
commissioners,  is  not  violative  of 
said  constitutional  pi*ovisions ;  it 
does  not  grant  any  exclusive  pri- 
vilege or  franchise  to  any  corpor- 
ation, and  is  not  a  local  or  private 
bill,  granting  the  right  to  lay 
down  railroad  tracks.  Id. 

31.  The  right  would  not  be  exclustve 
within  the  meaning  of  the  Consti^ 
tution,  even  if  but  one  railroad 
could  be  built  in  any  street,  so 
long  as  other  routes  wero  per> 
mitted.  Id. 

32.  The  fact  that  said  provisioo 
applies  only  to  existing  companies 
does  not  make  it  private  or  local ; 
nor  would  the  fact  that  there  was 
but  one  elevated  railway  in  actual 
opei-atlon  at  the  time  of  its  pass- 
age. Id. 

33.  The  courts  cannot  take  proof  of 
facts  aliunde  for  the  purpose  of 
showing  a  statute,  valid  and  reg- 
ular upon  its  face,  to  be  unconsti- 
tutional. Id. 

34.  Said  provision,  so  faras  it  relates 
to  the  N.  Y.  E.  R.  Co.,  is  not  un- 
constitutional because  of  failure 
to  make  compensation  to  the  own- 
ers of  property  bounded  on  the 
streets  in  the  city  of  New  York. 
Under  and  by  the  Rapid-Transit 
Act,  the  several  acts  relating  to 
said  N.  Y.  £  R.  Co.,  and  to  the. 
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W.  S.  &  Y.  P.  R.  Co.,  to  whose 
rights  and  franchises  the  fonner 
company  succeeded  as  aforesaid 
(chap.  697,  Laws  of  1866 ;  chap. 
489,  Laws  of  1867 ;  chap.  595,  Laws 
of  1875),  ample  provision  is  made 
for  compensation  to  the  owners 
of  every  property,  ricfht  and  inter- 
est in  the  sti*eet8  of  the  city  which 
would  be  invaded  or  appropri- 
ated, including  the  rights  and 
intei*ests,  if  any,  of  the  owners  of 
lots  abutting  on  streets  the  fee  of 
which  is  in  the  city.  (Folgbr, 
Rapallo  and  Andrews,  JJ.,  dis- 
senting.) Id, 

35.  The  pro\Tsion  of  said  act  (§  26), 
authonzing  companies  to  construct 
railways  in  streets  designated  by 
the  commissioners,  only  gives  the 
public  consent,  without  which  a 
railway  could  not  be  built  in  a 
street ;  it  does  not  authorize  inter- 
ference with  the  lights  of  private 
property.  Id. 

36.  Notice  of  an  application  to  the 
Supreme  Court,  under  the  Rapid- 
Transit  act  (J  4),  for  the  appoint- 
ment of  commissionera  to  deter- 
mine whether  the  proposed  rail- 
way ought  to  be  constructed,  is 
not  requii*ed  either  by  said  act  or 
by  the  Constitution.  Id. 

37.  Personal  notice  to  the  property- 
owners  of  the  hearing  before  said 
commissioners  is  not  required; 
the  method  of  giving  notice  is  left 
by  the  act  and  by  the  Constitution 
to  be  prescribed  by  the  court    Id. 

38.  Where,  therefore,  an  order  ap- 
pointing commissioners  required 
that  notice  of  the  time  and  place 
for  the  healing  should  be  given 
by  publishing  the  notice  in  six 
leading  daily  x>apers  seven  times 
consecutively,  and  by  posting  the 
same  in  fifty  places  along  the 
route,  held,  sufficient.  Id. 

39.  Upon  a  hearing  before  said  com- 
missioners, the  property  owners 
demanded  that  the  evidence 
should  be  oral,  and  that  the  wit- 
nesses should  be  produced  and 
cross-examined ;  the  commission- 
ers detei*mine<l  that  the  proofs 
might  be  by  affidavit.  Hdd,  no 
en-or.  Id, 


40.  Also  Tieldf  that  it  was  for  the 
commissioners  to  determine  how 
much  time  they  would  give  for 
the  hearing  ;  and  so  long  as  they 
did  not  abuse  their  discretion  so 
as  to  deprive  parties  interested  of 
an  oppoHunity  of  being  heaM, 
that  their  acuon  was  not  subject 
to  review.  Id. 

41.  Commissioners  appointed  under 
said  Rapid-Ti*an8it  Act  by  the 
mayor  of  the  city  of  New  York, 
deteiTnined  upon  two  routes. 
Commissioners  appointed  by  the 
Supreme  Court  deteiinined  that 
the  road  ought  to  be  constructed 
upon  one  of  the  routes  designated, 
but  not  on  the  other,  ffdd,  that 
this  did  not  invalidate  their  ac- 
tion ;  that  they  had  the  right  to 
determine  that  the  road  ought  to 
be  constructed  in  some  streets, 
and  not  in  others,  so  long  as  a 
complete  road  upon  some  route 
was  left.  Bo  also,  that  where  con- 
nections were  proposed  with  sev- 
eral ferries  and  depots,  that  they 
might  determine  that  some  con- 
nections ought,  and  some  ought 
not,  to  be  made.  Id. 

42.  The  commissioners  appointed 
by  the  mayor  authorized  the  i*oad 
to  be  constructed  in  either  one  of 
several  different  ways;  the  Su- 
preme Court  commissioners  con- 
fined the  construction  to  one  of  the 
methods  so  authorized.  Held,  that 
this  was  not  an  excess  of  authori- 
ty ;  but  if  80,  that  the  property 
owners  could  not  complain.     Id. 

43.  Also  heldf  that  the  only  question 
for  the  determination  of  the  com- 
missioners appointed  by  the  Su- 
preme Court,  was,  whether  the 
road  upon  the  route  desi^ated 
ought  to  be  constructed  and  ope- 
rated; it  was  no  pai*t  of  their  duty 
to  review  the  detei*mination  of  the 
mayor's  commissioners  as  to  the 
feasibility  of  the  I'oute ;  and  that, 
therefore,  a  holding  of  the  former 
commissioners  that  they  were  not 
required  or  permitted  to  deter- 
mine whether  the  particular  route 
selected  was  the  best  route,  was 
not  error.  Id. 

44.  Also  hddf  that  the  question 
whether  the  benefits  to  follow  from 
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the  construction  of  the  road  were 
sufficient  to  counterbalance  the 
injury  to  private  interests  I'esult- 
ing  thereft'om,  was  one  properly 
before  both  sets  of  commissioners, 
and  with  their  detei-mination  this 
coui't  ought  not  to  interfere.    Id. 

45.  Also  Jield,  that  the  Supreme 
Coui't  commissioners  were  not  lim- 
ited in  their  action  to  sixty  days 
after  the  organization  of  the  may- 
or's commissioners ;  the  latter  had 
the  whole  of  the  sixty  days  in 
which  to  fix  the  route,  and  until 
this  was  done,  thera  could  have 
been  no  application  for  the  ap- 
pointment of  commissioners  by  the 
court;  that,  under  the  Constitu- 
tionand  the  law,  such  action  could 
be  taken  at  any  time  before  the 
constniction  or  operation  of  the 

'  road  should  be  commenced.     Id. 

46.  Section  S6  of  the  Rapid-Transit 
Act,  so-called  ^chap.  606,  Laws  of 
1875),  authorizing  any  existing  cor- 
poration, which  has  not  fomited 
its  charter,  or  failed  to  comply 
with  its  provisions,  whose  route  or 
routes  coincide  with  those  deter- 
mined upon  by  the  commissionera 
appointed  under  said  act,  to  con- 
struct and  operate  its  railway 
thereon  upon  fulfillment  of  the 
requirements  of  the  act,  \b  not 
violative  of  the  constitutional  pix>- 
visions  (art  3, }  18)  prohibiting  the 
passapfe  of  a  private  or  local  bill 
granting  to  any  corporation  the 
right  to  lay  down  railroad  tracks, 
or  granting  to  it  any  exclusive  pri- 
vilege, immunity  or  franchise. 
In  re  GfU.  El.  M.  R.  Co.  361 

47.  The  clause  prohibiting  the  grant 
of  a  right  to  lay  down  raUroad 
tracks  was  designed  to  prohibit  an 
original  and  independent  grant  of 
such  right,  including  the  powers 
incident  thereto.  This  right  can- 
not be  granted  under  the  guise  of 
an  amendment  to  an  existing  char- 
ter, any  more  than  by  original 
grant.  But  an  act  rest]*icting  and 
regulating  an  existing  right  to  lay 
down  railroad  tracKs,  is  not  a 
grant  of  that  right,  within  the 
meaning  of  said  provision.       Id. 

48.  It  is  not  necessary  under  said 
section  of  the  Rapid-Transit  Act 


that  the  ^  routes  designated  by 
the  commissioners  shomd  coincide 
with  all  the  routes  of  an  existing 
corporation.  If  any  of  the  routes 
coincide,  the  coi*poi'ation  may 
build  thereon.  The  authority  is 
co-extensive  with  the  coincidence 
of  the  routes.  Id. 

49.  Prior  to  the  passage  of  said  act, 
and  prior  to  the  going  into  eflect 
of  said  constitutional  provisions, 
the  G.  E.  R.  Co.  was  incoi'poi'ated 
for  the  purpose  of  constructin  gand 
ox)erating  an  elevp.ted  steam  rail- 
way, in  and  through  the  streets 
of  the  city  of  New  York.  Its  routes 
had  been  designated,  and  full 
power  was  given  it  to  lay  down 
railroad  tracks  upon  the  desig- 
nated routes,  with  all  the  inci- 
dental powei-s  necessary  for  that 
purpose.  The  rx)mmis8oner8  ap- 
pointed under  said  Rapid-Transit 
Act  adopted  the  routes  of  said 
company,  requiring,  however, 
some  change  in  the  form  of  the 
structure  in  some  of  the  streets. 
Heldf  that  assuming  that  said  pro- 
vision of  the  Rapid-Transit  Act 
was  intended  to  apply  only  to  the 
G.  £.  R.  Co.,  such  pi-o\nsion,  as 
80  applicable,  was  not  within  the 
prohibitions  of  said  constitutional 
provisions,  as  it  did  not  grant  to 
said  company  the  right  to  lay 
down  railroad  tracks  within  the 
meaning  of  the  Constitution,  or 
any  exclusive  right  not  then 
possessed  by  it,  but  was  simply 
intended  to  protect  the  rights 
it  already  possessed ;  that  the 
changes  required  were  simply 
restrictive  in  character,  and  if,  in 
imposing  such  restrictions,  some 
benefits  accrued,  such  as  an  exten- 
sion of  time  for  construction,  this 
did  not  change  the  character  of  the 
act.  Id, 

50.  Also  hdd^  that  the  provision  of 
the  Constitution  (art.  3,  $  18)  and 
of  said  act  (§  4),  requiring .  the 
consent  of  a  majority  of  the  prop- 
erty owners  or  the  certificate  of 
Supreme  Court  commissioners  and 
the  consent  of  the  local  authorities, 
did  not  apply  to  said  corporation. 

Id. 

51.  The  Rapid-Transit  Act  is  not 
subject  to    the  objection   that  it 
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delegates  legislative  po wet's  to  the 
commissioners.  The  manner  of 
exercising  a  franchise  by  a  street 
railroad  corporation  is  not  an 
essential  element  of  the  franchise, 
and  the  legislature  may  authorize 
it  to  be  controlled  by  the  people 
or  officers  of  a  locality  whose  in- 
terests are  especially  aflfected  by 
its  exercise.  Id. 

52.  Upon  an  appeal  from  an  order 
in  an  application  under  the 
Rapid-Transit  Act  by  a  street  rail- 
road company,  to  condemn  lands 
necessary  for  the  construction  of 
and  forming  part  of  its  route, 
this  court  cannot  inquire  whether 
the  appli(!ant  has  acquired,  or 
can  acquire,  the  right  to  build 
its  road  through  the  other  parts  of 
its  route.  Id. 

53.  As  to  whether,  where,  under 
said  act  a  railroad  corporation  is 
authorized  to  construct  its  road 
over  a  Bti*eet  in  a  city,  the  fee  of 
which  is  in  the  city,  abutting  own- 
era  are  entitled  to  damages  for  an 
incidental  injury  to  their  right  of 
use  or  easement  in  the  street, 
qucBre.  Id. 

54.  Under  the  power  reserved  to  the 
Lesislature  by  the  Constitution 
and  the  laws  of  the  state  (Const., 
art.  8,  6  1;  1  R.  S.,  600,  6  8;  §  8, 
chap.  140,  Laws  of  1850),  it  may 
impose  upon  a  railroad  coipora- 
tioQ  created  by  it  such  additional 
restrictions  and  burdens  as  the 
public  good  i-equires.  People  ex 
rd,  V.  B.  ^A,R.IL  Co.  569 

65.  The  act,  therefore,  of  1874  (chap. 
648,  Laws  of  1874),  requiring  the 
B.  &  A.  R.  R.  Co.  to  constioict  a 
bridge  in  the  manner  specified 
over  the  R.  &  C.  turnpike  road  is 
constitutional.  Id. 

55.  It  aeeinsy  that  the  Legislature 
which  has  created  them  may  regu- 
late the  mode  in  which  raili*oad 
corporations  may  transact  their 
business,  the  price  they  may 
charge  for  the  transportation  of 
freight  and  passengers,  the  speed 
at  which  they  mav  run  their 
trains,  the  way  in  which  they  may 
cross  or  run  u{X)n  highways  or 
turnpikes  used  for  public  travel ; 

SiCKBLs.— Vol.  XXV.       88 


'  and  may  make  all  appropriate 
regulations  to  protect  tne  Uves  of 
passengers  upon  railroads,  or  up- 
on highways  crossed  by  them, 
although  the  power  to  amend  the 
chartera  of  such  coi'porations  has 
not  been  reserved.  Id. 

57.  A  regulation  by  a  railroad  cor- 
poration setting  apart,  in  the  first 
instance,  one  car  of  a  train  for 
females  traveling  alone,  or  with 
male  relatives  or  friends,  is  a 
proper  and  reasonable  one;  and 
the  coi*poration  has  the  right  to 
enfoi-ce  such  a  regulation,  even  to 
the  extent  of  fombly  removing 
from  the  car  so  set  apart  a  male 
who  enters  it  having  no  female 
under  his  care.  Peck  vi.  N.  T.  C. 
&  H.  R.  R.  R.  Co.  587 

58.  For  an  excess  of  force,  however, 
Hpon  the  part  of  its  employes,  be- 
yond what  1b  needful  to  effect  the 
result,  the  corporation  is  liable.  Id. 

59.  "Where,  therefoi'e,  a  railroad  cor- 
poration had  made  such  a  regu- 
lation, hung  out  placards  giving 
notice  thereof,  and  placed  a  brake- 
man  at  the  door  of  a  car  so  set 
apart,  with  oral  authority  to  direct 
to  another  car  any  male  attempt- 
ing to  enter  unaccompanied  bv  a 
female;  held,  that  it  was  within 
the  scope  of  his  emrloyment  to 
enforce  obedience  to  the  rule ;  and 
where,  in  fombly  i-emoving  plain- 
tiff, who  disobeyed  thebrakeman's 
dii*ections  and  entered  the  car,  the 
latter  used  excessive  and  unneces- 
sary force,  without  malice  toward 
the  person  removed,  and  with  no 
purpose  of  his  own,  that  the  cor- 
poration was  liable.  Id. 

REAL  PROPERTY. 

What  is  7wt  unlawful  sus- 

peiutwn  of  power  of  alienation  of. 

See  Stevemon  v.  Lesley.  512 

Buel  V.  JSoiUhwick.  581 

VoTUmcts  in  rtference  to  sale 

of  when  not  affected  by  Vie  stcUute  of 
frauds. 

See  Moody  v.  Smth.  (Mem.)   598 

RECEIVER. 

1 .  In  an  action  brought  by  a  receiver 
appointed  in  supplementary  pro- 
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ceedings  to  set  aside,  as  fraudulent 
ag'ainst  creditors,  an  assignment 
of  a  chose  in  action,  made  by  the 
judgment  debtor,  the  latter  is  a 
necessary  party.    Miller  v.  HalL 

250 

2.  So,  also,  where  there  are  grounds 
for  claiming  that  the  property  be- 
longed to  an  estate,  of  which  the 
debtor  is  a  personal  representa- 
tive;  as  such,  he  is  entitled  to  be 
a  party.  Id. 

3.  Where  the  answer  sets  up  that 
the  debtor  is  a  proper  party,  it  is 
sufficient  to  present  the  question 
whether  he  is  a  proper  party, 
either  individually  or  in  a  repre- 
sentative capacity.  Id. 

4.  After  the  audit  and  allowance  of 
a  claim  of  plaintiff  against  the 
county  of  New  York  by  the  board 
of  supervisors,  a  receiver  of  plain- 
tiff's property,  appointed  in  sup- 
plementary proceedings,  took  pos- 
session of  the  voucher,  and  upon 
refusal  of  the  city  auditor  to 
examine  and  allow,  as  required 
by  the  act  of  1874  (chap.  304, 
Laws  of  1874^,  obtained  a  per- 
emptorv  manaamus,  commanding 
him  to  do  so.  He  thereupon  made 
the  examination,  allowing  a  por- 
tion of  the  claim,  and  luter  the 
commencement  of  this  action 
against  the  city  to  recover  the 
amount  of  the  claim  made  a  re- 
tui*n  to  the  writ,  stating  such  ac- 
tion in  obedience  to  the  writ. 
Nothing  further  was  done  in  the 
mandamus  proceedings.  The  re- 
ceiver I'eceived  from  the  comp- 
troller a  sufficient  sum  to  satisfy 
the  judgment  under  which  he  was 
appointed,  and  expenses,  and  was 
discharged.  It  was  claimed  by 
defendant  that  the  mandamus  pro- 
ceedings constituted  an  adjudica- 
tion, that  only  the  sum  allowed  by 
the  auditor  was  due  upon  plain- 
tiffs* claim,  and  that  they  were  es- 
topped thereby.  Held^  untenable; 
that  there  was  no  adjudication, 
and  the  action  of  the  auditor  was 
not  judicial,  and  neither  bound 
the  receiver  nor  the  plaintiffs; 
also,  that  upon  the  discharge  of 
the  receiver,  plaintiffs  became  re- 
invested with  their  property  and 
were  entitled  to  recover  the  full 


amount  of  the  balance  of  their 
claim  as  audited  by  the  supervi- 
801-s.     Lanigan    v.    Mayor,    etc, 

452 


REDEMPTION. 

1.  A  junior  mortgagee  has  the 
right  to  pay  off  or  redeem  from  & 
senior  mortgage,  which  is  past 
due,  when  the  owner  of  the  liUter 
is  seeking  to  enforce  collection  by 
foreclosui-e.  JF^vst  v.  Yonkera^ 
JSvgs,  Bank.  55^ 

2.  Defendant  was  the  owner  of  & 
mortgage  upon  premises  upon 
which  a  judgment  prior  to  the 
mortgage  was  a  lien.  The  owner 
of  a  fourth  mortgage  upon  the 
premises,  for  the  purpose  of  induc- 
ing plaintiff  to  purchase,  pro- 
cured fi-om  the  owner  of  the  judg- 
ment a  written  instrument  by 
which  he  agreed  to  postpone  the 
lien  of  his  judgment  and  m^ke  it 
subordinate  to  that  of  the  mort- 
gage, and  plaintiff  thereafter  pur> 
chased  and  took  an  assignment 
of  said  mortgage.  The  premises 
were  sold  upon  execution  issued 
on  the  judgment,  and  defendant 
purchased  without  notice  or 
knowledge  of  said  agi^ement. 
Defendant  thereafter  commenced 
a  foreclosure  of  his  mortgage, 
judgment  of  foreclosure  and  sale 
was  rendered,  and  the  premises 
were  advertised  for  sale  thereun- 
der. Plaintiff  thereupon  tendered 
to  defendant  the  amount  found 
due  by  the  foreclosui-e  judgment, 
with  interest  and  costs,  and  de- 
manded a  transfer  of  the  mort- 
gage and  judgment.  Held,  th&t 
the  tender  did  not  amount  to  a 
payment  and  satisfaction  of  the 
mortga^  and  judgment ;  but  that 
plaintiff  had  the  right  to  redeem, 
and  the  tender  was  sufficient  with- 
out a  tender  of  the  amount  of  the 
judgment  to  entitle  him  to  a  ti*ans- 
fer  of  the  securities ;  that  plaintiff, 
as  assignee  of  the  mortgage,  was 
entitled  to  the  benefit  of  the  afiree- 
ment  postponing  the  lien  of  the 
judgment,  as  it  made  the  mort- 
pfage  the  senior  security ;  and  that 
its  character,  as  such,  was  not  af- 
fected by  the  sale  under  the  judg- 
ment. Id. 
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REFERENCE. 

1.  Under  the  act  of  1870  (§  6,  chap. 
359,  Laws  of  1870),  in  i-elation  to 
proceedings  in  the  suiTOgiite's 
coui*t  of  the  county  of  New  York, 
the  surrogate  of  said  county  may 
appoint  a  referee  and  refer  to 
him  an  account  i*endered  as  above 
stated ;  and  the  fact  that  in  the 
order  of  reference  the  referee  is 
termed  an  auditor,  does  not  vitiate 
the  order.  The  misnomer  is  but 
a  matter  of  foi*m,  and  the  order 
will  be  held  to  operate  to  appoint 
a  referee.     Bucfuin  v.  Rintovl,  1. 

2.  An  order  of  reference  is  an  order 
afBectins'  a  substantial  ngfht,  as  the 
mode  of  trial  of  an  action,  whether 
by  jury  or  by  referee,  is  a  matter 
01  substance,  and  such  an  order  is 
appealable  to  the  General  Term. 
MarHny.  W.  Hotel  Co.  101 

3.  Where  an  action  is  referable, 
whether  it  shall  be  referred  or  not 
is  a  matter  of  iliscretion,  and  an 
order  I'efusing  a  reference  is  not 
reviewable  here.  Id. 


RELEASE. 

1.  A  release  by  parol  of  one  joint 
debtor  will  not  operate  as  a  dis- 
charge to  the  others,  and  can  onl^ 
be  pleaded  by  the  one  to  whom  it 
is  given.    Morgan  v.  Smith,    537 

2.  The  distinction  betwien  the  Eng- 
lish rule  and  the  rule  in  this 
country  on  that  subject  pointed 
out.  Id. 


REMEDIES. 

1.  The  Legislature  has  the  right  to 
take  away  a  particular  form  of 
remedy,  and  to  give  a  new  one. 
People  ex  rel.  v.  Suvrs.  Essex  Co. 

229 

2.  It  seems,  that  to  test  the  legality 
6f  a  corporation  under  the  general 
act  for  the  incorporation  of  vill- 
ages, a  legal  action  in  the  nature 
of  a  quo  warranto  is  an  appropri- 
ate, if  not  the  only  remedy.  People 
ex  rd.  V.  Clark.  518 


REPLEVIN. 
See  Claim  and  Dblivbrt  of  Per- 

80KAL  PboPBRTT. 


SALES. 

1.  H.  who  had  been  publishing  a 
newspaper,  styled  "The  Water- 
town  Ke-Union,"  conti*acted  to 
sell  to  W.  "The  Watei-town  Re- 
Union  establishment,  including  the 
presses,  machinery,  type,"  etc., 
the  purchase  price,  save  a  pay- 
ment made  at  the  time,  to  be  paid 
in  annual  installments ;  W.  to  have 
full  ownerahip  upon  performance 
bv  him  of  the  conditions  and  stip- 
ulations of  the  agi'eement,  and 
meanwhile  to  take  possession^ 
hold,  and  use  the  same  as  "  tenant 
or  bailee."  Provision  was  made 
that  in  case  of  non-perfonmance, 
H.  could  take  possession.  It  was 
agreed  that  the  pix)perty  should 
not  be  sold,  save  certain  specified 
articles,  and  in  case  of  sale,  other 
similar  property  was  to  be  substi- 
tuted, to  be  subject  to  the  same 
conditions.  Held,  that  the  tran- 
saction was  a  conditional  sale,  and 
the  title  did  not  vest  in  the  vendee 
until  payment  of  the  consideration; 
that  the  good-will  of  the  establish- 
ment was  embraced  in  the  sale, 
including  the  subscription  list, 
name  of  paper,  and  other  advan- 
tages incident  to  the  property  ; 
that  the  good-will  of  such  an 
establishment  was  property,  al- 
though incorporeal  in  ite  nature, 
and  the  condition  as  to  vesting  of 
title  applied  thei*eto.  Hoon  v. 
Moss.  465 

2.  In  an  action  oetween  B.  and  M.» 
who  succeeded  to  the  interest  W. 
acquired  under  said  contract,  and 
who,  as  partners,  had  been  pub- 
lishing said  newspaper,  in  which 
action  a  receiver  of  the  partner- 
ship propei'ty  had  been  appointed* 
an  order  was  granted  directing 
the  receiver  to  deliver  to  F.,  as 
assignee  of  H.,  certain  specified 
property  which  was  in  the  estab- 
lishment at  the  time  of  the  sale* 
and  to  sell  the  residue,  retaining 
the  pi-oceeds,  subject  to  the  order 
of  the  court.  Held,  that  the  order 
was  not  an  adjudication  against 
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the  right  of  F.  to  the  value  of  the 
good-will,  and  that  he  was  entitled 
to  such  value,  or  sufficient  thereof 
to  pay  his  debt.  Id, 

3.  An  agent  acting  under  parol  au- 
thonty  may  bind  his  principal  by 
a  contract  for  the  sale  oi  lanc[s 
executed  by  him  in  the  name  of 
his  principal.    Moody  v.  8mWi. 

598 

4.  "Where,  subsequent  to  the  execu- 
tion of  a  contract  for  the  sale  of 
lands,  the  vendor  agrees  by  parol 
that  the  purchase-price  may  be 

Eaid  by  the  vendee  In  work  and 
ibor,  and  where,  after  the  per- 
formance of  the  work  and  laoor, 
the  vendor  refuses  or  is  unable  to 
perform,  an  action  may  be  main- 
tained against  him  to  recover  the 
value  of  the  work  and  labor.  In 
such  case,  the  statute  of  frauds  has 
no  application.  Id. 

See  Vbitdob  and  Purchasbb. 
Judicial  Salbs. 

SEDUCTION. 

1.  Upon  the  trial  of  an  indictment 
for  seduction,  under  the  act  pun- 
ishing seduction  as  a  crime  (chap. 
Ill,  Laws  of  1848),  the  prosecu- 
trix was  permitted  to  answer, 
under  objection  and  exception, 
when  her  pai'ents  dieid.  Heldf  no 
eiTor.    Armstrong  v.  People.     38 

2.  The  prosecutrix  was  permitted  to 
testify,  under  objection  and  excep- 
tion, to  a  convei'sation,  and  to  the 
circumstances  attending  it,  had 
with  the  accused  some  two  months 
after  the  commisaon  of  the  alleged 
offence  in  i*elation  thereto.  ^Id, 
no  error.  Id, 

3.  The  prosecutrix  was  permitted 
to  answer,  under  objection  and 
exception,  the  following  question : 
"Did  you  believe  him,  when  he 
had  connection  with  you,  that  he 
would  maiTy  you?  Held,  no 
error,  as  an  answer  would  tend  to 
prove  or  disprove  one  of  the  im- 
poiiAnt  elements  of  the  crime, 
i.  e.,  that  the  consent  of  the  pros- 
ecutrix was  given  imder  and  by 
reason  of  a  promise  of  mamage ; 
also  held,  that  the  testimony  of  the  I 
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prosecutrix  that  she  was  in  the 
zamily  way  at  the  time  of  the  trial, 
some  seven  months  after  the  com- 
mission of  the  alleged  offence,  was 
competent.  Id.- 

.  Under  the  provision  of  said  act 
declaring  that  a  conviction  shall 
not  be  had  upon  the  testimony  of 
the  female  seduced,  unsuppoi'ted 
by  other  evidence,  supportmg  evi- 
dence is  only  required  as  to  the 
promise  of  mai-riage,  and  the  cai*- 
nal  connection.  Id, 

,  As  to  the  promise  of  marriage  the 
provision  is  satisfied  by  proof  of 
circumstances  which  usually  at- 
tend an  engagement  of  marriage ; 
as  to  the  illicit  intei'coui'se  and  the 
immediate  persuasions  and  the  in- 
ducements which  led  the  female  to 
consent,  evidence  of  opportunities 
more  or  less  fi'equent  and  contin- 
ued, and  that  the  relations  of  the 
parties  wero  such  as  indicated 
that  confidence  in  and  affection  for 
the  accused,  on  the  part  of  the 
female,  which  I'endered  it  probable 
that  the  act  may  have  been  done, 
ai*e  sufficient.  Id. 

The  fact  that  the  prosecutrix  in 
her  testimony  limits  the  carnal 
connection  to  a  single  act,  and 
specifies  the  time,  does  not  require 
that  the  supporting  evidence  shall 
be  confined  to  that  particular  time ; 
if  it  covers  a  period  including  the 
specified  time  it  is  sufficient  to 
meet  the  requirements  of  the  stat- 
ute, although  there  is  no  corrob- 
orative evidence  as  to  the  partic- 
ular act  testified  to.  (Chcbch,  Ch. 
J.,  dissenting.)  Id. 

An  attorney  employed  by  the 
prosecutrix  to  bring  an  action 
against  the  accused  for  breach  of 
promise  of  mamage  was  asked 

whether  he  obtain^  from  her  the  ' 
facts  stated  in  the  complaint  in 
such  action.  This  was  objected 
to  as  calling  for  a  privilegea  com- 
mutiication.  The  complaint  was 
not  sworn  to,  nor  was  it  read 
over  to  the  prosecutrix  after  it 
was  made.  Ileld,  that  the  objec- 
tion was  properly  sustained.    Id. 

,  The  prosecutrix  testified  to  but 
one  act  of  illicit  intei-coni'se,  and 
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fixed  the  time  and  place ;  the 
accused  gave  evidence  tending  to 
show  that  he  was  not  at  the  place 
specified  at  the  time  stated.  The 
coui-t  after  referring  in  its  chai*ge 
to  this  testimony  for  the  defence, 
and  after  stating  that  if  it  satisfied 
the  jury  that  the  accused  was  not 
there  at  the  time  specified  by  the 
prosecutrix,  this  disposed  of  her 
evidence,  added  :  "that  no  matter 
when  it  (the  illicit  intercourse)  did 
take  place,  provided  it  was  after 
the  promise  of  marriage,  and  the 
consent  on  her  pai-t  was  in  conse- 
quence of  the  promise."  Hdd^  no 
error  $  that  it  was  not  a  dii-ection 
to  the  jury  to  inquire  whether 
there  was  an  illicit  connection  at 
some  other  time  after  the  promise 
of  marriage,  but  was  rather  a  lim- 
itation^  to  the  effect, «that  if  the  jui*y 
should  find  there  was  illicit  inter- 
course, they  must  find  it  was  after 
a  promise  and  in  consequence  of 
it.  Id, 

9.  The  fact  that  the  promise  of  mar- 
riage was  made  some  time  piior 
to  the  illicit  intercourse  does  not 
take  the  case  out  of  the  statute. 

Id, 

10.  As  to  whether,  where  the  promise 
of  marriage  is  only  upon  the  con- 
dition that  pregnancy  results  from 
the  illicit  intercourse,  the  case  is 
brought  within  the  statute,  qtusre. 

Id, 


SERVICE. 

1.  Plaintiff  made  a  contract  with 
defendant,  a  foreign  corporation, 
to  enter  its  service  for  a  term  of 
years,  his  business  being  to  pro- 
cure emigrants  to  purchase  and 
settle  on  defendant's  lands  in  Ne- 
braska. Plaintiff  was  boimd  to 
maintain  duinng  the  whole  time 
an  office  in  the  city  of  New  York, 
and  was  to  go  to  Europe  for  two 
or  three  months  to  arrange  for 
emigration.  Plaintiff  entered  up- 
on the  employment  and  kept  open 
an  office  in  said  city  until  the  con- 
ti*act  was  terminated  by  defend- 
ant. In  an  action  for  services 
under  the  contract  and  for  dam- 
ages for  the  bi'each  theraof,  Hdd, 
that  it  was  to  be  assumed  that  the 


pai-ties  understood  that  plain  tiff  *& 
principal  duties  under  the  conti*act 
would  be  discharged  in  New  York 
city ;  that  the  cause  of  action  ai*ose 
within  this  state,  and  therefore  a 
service  of  the  summons  upon  one 
of  defendant's  directora  while  he 
was  temporarily  in  this  state  on 
his  own  business  was  a  good  ser- 
vice, and  a  sufficient  commence^ 
ment  of  the  action,  although  de- 
fendant had  no  property  m  this 
state.  ffiUer  y,  B.  £  M.  E.  M.  R. 
Co.  223 

2.  Also,  held,  that  the  legislature 
had  authority  to  provide  for  and 
authorize  such  a  sei'vice.  Id. 

3.  As  a  general  rule  any  service 
will  be  deemed  sufficient  which 
rendera  it  reasonably  probable 
that  the  partv  proceeded  against 
will  be  apprised  of  the  action 
against  him  and  have  an  oppor- 
tunity to  defend,  and  so  lon^  as 
this  general  rule  is  not  violated  by 
a  mode  of  service  prescribed  by 
the  Legislature,  no  constitutional 
right  of  the  party  served  is 
invaded.  Id, 


SHERIFF. 

1.  "Where  goods  have'  been  shipped 
for  transportation,  the  master  or 
ship-owner  has  a  lien  for  fi'eight, 
expenses  and  charges,  and  for  his 
liability  upon  outstanding  bills  of 
lading,  and  a  sheriff  cannot,  by 
virtue  of  an  attachment  or*  other 
process  against  the  shipper,  take 
the  goods  without  first  giving  in- 
demnity (chap.  242,  Laws  of  1841). 
Campbell  v.  Conner.  424 

2.  In  case  the  goods  are  seized  by  a 
sheriff  without  furnishing  indem- 
nity, in  an  action  by  the  ship-own- 
er for  the  unlawful  taking,  he  is 
entitled  to  recover  the  fuU  value 
of  the  goods.  Id. 

3.  The  rights  of  the  parties  are  not 
the  same  as  if  the  action  had  been 
upon  a  bond  of  indemnity  if  one 
had  been  given  ;  without  furnish- 
ing the  indemnity,  the  sheriff,  in 
the  absence  of  bad  faith  on  the 
part  of  the  carrier,  is  a  trespa^^er, 
and  the  latter  is  entitle4l  to  i-ecover 
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the  full  value  and  hold  the  same 
as  his  security  in  lieu  of  the  prop- 
erty. Id. 

4.  As  a  vessel  was  ready  to  sail  a 
sheriff  seized  a  portion  of  its  cargo, 
by  virtue  of  attachment  against 
the  shipper,  detained  the  vessel 
and  unloaded  the  goods  levied  on. 
In  an  action  by  the  ship  owner  for 
the  unlawful  taking,  demurrage 
was  allowed  from  the  time  of  the 
eeizuve.  Held,  no  eiTor  ;  that  the 
time  commenced  when  the  seizure 
was  made,  not  when  the  work  of 
unloading  began.  Id, 


SPECIAL  PROCEEDINGS. 

1.  An  application  bj  an  insolvent 
debtor  for  exoneration  or  dischai'ge 
fi*om  imprisonment,  under  the 
provisions  of  article  5,  title  1, 
chapter  5  of  part  2  of  the  Revised 
Statutes  (2  R.  S.,  p.  28  et  seq.) 
must  be  made  to  one  of  the  officers 
specified  (2  R.  S.,  34,  §  1) ;  it  cannot 
be  made  to  any  coui't.  In  re 
Roberta.  5 

2.  An  order  made  by  the  proper 
officer  upon  such  application  is  not 
appealable  to  the  Greneral  Term, 
or  to  this  coui't.  Id. 

3.  "Where  the  officer  by  whom  the 
order  to  show  cause  is  issued,  as 
prescribed  by  said  ai'ticle  (§  2),  is 
not  in  attendance  on  the  i-etum 
day  thereof^  the  proceedings  can- 
not be  continued  by  a  justice  of 
the  Supreme  Court  not  residing  in 
the  county  wherein  the  debtor 
resides  or  is  imprisoned ;  and  in 
case  they  are  so  continued  all 
subsequent  proceedings  are  void. 

Id. 

4  "Where  the  proceedings  are  com- 
menced by  a  justice  of  the  Su- 
Ereme  Court*  another  justice 
olding  court  in  the  county  is  not 
a  "  successor  in  office  "  of  the  one 
before  whom  the  pi'oceedings  wei-e 
commenced,  within  the  meaning 
of  the  statute  (2  R.  S.,  35,  }  5), 
and  unless  he  possesses  the  quali- 
fication of  residence  cannot  con- 
tinue the  proceedings.  Id. 


SPECIFIC  PERFORMANCE. 


Of  a  mutiujU  covenant  by  dd- 


joining  owners  of  land  in  a  city, 
tin/posing  restrictions  as  to  use^  when 
enjoTcecu>le. 
See  Trustees,  etc.  v.  Lynch.       440 


STATUTES. 

1.  The  occasion  of  the  enacting  of  a 
law  may  be  looked  to,  to  assist  in 
determming  its  chai'acter  as  ret- 
roactive or  prospective.  People 
ex  rel.  v.  Suprs.  Bssex  Co.        229 

2.  The  statute  (chap.  119,  Laws  of 
1873),  authorizing  boards  of  su- 
pervisors to  ascertain  and  deter- 
mine the  amount  a  person  is  equi- 
tably entitled  to  recover  back 
whose  i*eal  estate  has  been  assess- 
ed in  two  towns,  was  intended  for 
cases  existing  at  the  time  of  its 
passage  as  well  as  for  those  occur- 
ring thei'eafter.  Id. 

2  H.  JS.,  92,  {  52. 

Chap.  359,  Laws  of  1S70. 

JSee  Buchan  v.  Rintovl,  1. 

2  R.  S.,  28  ee  scg. 

2  i2. /S*.,  34,  §  1. 

2  R,  8.,  35,  §  5. 

See  In  re  R>berts,  5. 

Chap.  953,  Lavos  o/1867. 

Chap.  317,  Imws  0/I868. 

See  People  ex  rel.  v.  Tmstees^ 
etc.,2». 

Chap.  Ill,  Laws  o/1848. 

See  Annstrong  v.  People,  38. 

1  R  S.,  685,  5  12. 

See  Lambert  v.  S.  I.  R.  R. 
Co.,  104. 

Chap.  863,  Laws  o/1863. 

See  McAlpin  v.  Paioell,  126. 

2  R.  S.,  317,  §  1. 

See  Brevoort  v.  Brevoort.  136. 

Chap.  308,  Laws  of  1861. 

Chap.  302,  Laws  o/1859. 

Chap.  580,  LatDs  of  1872. 

See  Tone  v.  Mayor,  157. 

1  iJ.  ^.,  662,  J  8. 

See  Bigelow  v.  Benedict,  202. 

Chap.  917,  Laws  o/1869. 

Chap.  165,  Laws  of  184L. 

l'R.S.,&)l,JJ. 

See  In  re  Sctyre,  230. 

Chap.  119,  £av>s  of  1873. 

See  People  v.  Supervisors,  328*       , 

2^,  S.,  173.  }}  38,  39.  ' 
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1  R.  J8.,  729.  5  57. 


See  Williams  v.  Thorn,  270. 

Chap,  628,  LaiM  of  1857. 

Chap,  820,  LauDS  of  1873. 

Chap,  444,  Laws  of  1874, 

JSee  Village  of  Q,  v.  HtmeU,  287. 

CAap.  115,  Laws  of  1807. 

1  R,  8.,  734,  §  147. 

See  Towle  v.  Meinsen,  303. 

C^p.  855,  ZatM  of  1868. 

CAap.  489,  Laws  of  1867. 

C^ap.  595,  Laws  of  1875. 

Chap.  606,  Xaic*  o/ 1873. 

Chap,  697.  iaww  0/I866. 

Chap.  489,  Zauw  0/ 1867. 

JSee  In  re  N,  Y.  E.  R.  R.  Co,,  327. 

Chap.  606,  Laws  of  1875. 

See  In  re  Q,  E.  R.  R.  Co.,  361. 

Chap.  276,  Laws  of  1832. 

J8ee  Alexander  v,  IhUclier,  385. 

2  i2.  S,,  65  }  50. 

iSiee  C,  A.  Society  v.  Loveridge,  387. 

C^p.  242,  iaic«  of  1841. 

iStee  Camphell  v.  Conner,  424. 

1  ij.  /ST.,  520,  $  99. 

Chap,  311,  Laiw  0/I86I. 

iSec  Beckwith  v.  FTAaZcn,  430. 

Chap,  304,  XaiM  0/ 1874. 

Chap.  335,  iaiiw  0/ 1873. 

JSee  Lanigan  v.  Mayor,  454. 

C%«p.  574,  Z^if.9  of  1871. 

j85ee  ^am  v.  Mayor ^  459. 

CAap.  326,  Lavis  of  1841. 

/n  r»  H.  B.  0.  Society,  476. 

Chap.  359,  iaiw  0/ 1870. 

2  i2.  iSr.,  223,  §  10. 

See  Noyes  v,  C,  A,  Society,  481. 

Chap.  .'580,  Laws  of  1872. 

^«c  In  re  WilUtt,  490. 

\R.  iSf.,  729,  5  60. 

>Sfec  Stevenson  v.  Lesley,  512. 

CAap.  241,  iaiM  0/ 1870. 

iSfeg  People  ex  rel.  v.  Clark,  518. 

£%ap.  175,  iair*  o/1870. 

\R.  S.,  122,  §34. 

See  People  ex  rel.  v.  Murray,  621. 

Chap,  757,  XaiM  of  1873. 

CAap.  335,  Laws  o/1873. 

/Si?c  fTco/^A  i)cp^  V.  KnoHl,  530. 

C%ap.  648,  Laws  of  1874. 

IR.  S„  600,  }  8. 

C%ap.  140,  Laws  of  1850. 

>S55«  People  ex  rel,  v.  -B.  <jt  -4.  R, 
R,  Co.,  569. 

1  A  iSf ,  724,  J  24. 

1  R,  S.,  723,  §§  14,  15. 

^S!00  Biiel  V.  /Sbtt^^iricit,  581. 

STATUTE  OF  FRAUDS. 

1.  When  one  enters  upon  and  occu- 
pies lands  with  the  consent  of  the 


owner,  under  a  parol  lease  for 
more  than  one  year  and  so,  void 
under  the  statute  of  fi'auds,  the 
occupation  inures  as  a  tenancy 
fi*om  year  to  year,  the  agreement 
regulates  the  relations  of  the  par- 
ties, and  may  be  resoi-ted  to  to 
determine  their  rights  and  duties 
in  all  things  consistent  with  a  yearly 
tenancy.     Reeder  v.  Sayre,        180 

2.  One  P.  executed  to  defendant  a 
moi-tgage  upon  certain  pi'emises ; 
defendant  agreed,  by  pa]*ol,  to 
pay  two  former  mortgages  on  the 
pi'emises,  and,  after  deducting  the 
amount  thereof,  paid  to  P.  the  bal- 
ance secui-ed  by  his  mortgage. 
P.  subsequently  sold  and  convey- 
ed the  premises  to  plaintiff,  with 
covenant  of  wan-anty,  subject  to 
defendant's  mortgage.  In  an  ac- 
tion to  compel  defendant  to  pay 
and  cancel  of  recoi-d  the  prior 
mortgages,  or  to  have  the  amount 
thereof  indoi*sed  upon  his  moi*t- 
gage ;  held,  that  plaintiff  was  not 
entitled  to  recover ;  that  he  could 
not  i-ecover  upon  the  theory  that 
defendant's  promise  was  made  for 
his  benefit,  as,  at  the  time  it  was 
made,  he  had  no  I'elation  to  or  in- 
terest in  the  lands;  and  that  plain- 
tiff's deed  did  not  operate  as  an  as- 
signment to  him  of  P's  interest  in 
the  agi-eement.  MUlery.  Win^h- 
ell,  437 

3.  An  agent  acting  under  parol  au- 
thority may  bind  his  princiiial  by 
a  contract  for  the  sale  of^  lands 
executed  by  him  in  the  name  of 
his  principal.  Moody  v.  Stnith.  598 

4.  Where,  subsequent  .to  the  execu- 
tion of  a  contract  for  the  sale  of 
lands,  the  vendor  agi'ees  by  parel 
that  the  purchase- price  may  be 
paid  by  the  vendee  in  work  and 
labor,  and  where,  after  the  per- 
formance of  the  work  and  labor, 
the  vendor  refuses  or  is  unable  to 
perform,  an  action  may  be  main- 
tained against  him  to  I'ecover  the 
value  of  the  work  and  labor.  In 
such  case,  the  statute  of  frauds 
has  no  application.  Id. 

STATUTE  OF  LIMITATIONS. 


What  is. 

See  Towic  v.  Reinsen, 
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When  U  "begins  to  nw*. 

Bee  TowLe  v.  Bemsen,  803 


STOCKHOLDERS. 

The  sfatute  (1  R.  S.  601,  $  1),  re- 
quiring the  tranfifer  book  and 
books  containing-  the  names  of 
stockholders  of  any  incorporated 
company  to  bo  open  for  inspec- 
tion for  thirty  days  previous  to 
the  election  of  directoi*s,  does  not 
deprive  the  stockholders  of  the 
right  to  examine  the  transfer  books 
of  a  corporation,  for  proper  pur- 
poses and  on  proper  occasions,  at 
other  times ;  and  a  proceeding  by 
mandamus  may  be  invoked  for 
the  purpose  of  enforcing  such 
right.    In  re  Sage,  220 


SUBROGATION. 

1.  Where  by  the  terms  of  a  mort- 
gage the  mortgagee,  in  case  of 
failure  on  the  part  of  the  mortga- 
gor to  keep  the  buildings  upon 
the  mortgaged  premises  insured, 
is  authorized  to  make  such  insur- 
ance, and  it  is  declai>ed  that  the 
premiums  paid  shall  be  deemed 
secured  by  the  mortgage,  the  pro- 

,  vision  does  not  prohibit  or  pre- 
vent an  insurance  by  the  mortga- 
gee dii-ectly  of  his  interest ;  and 
he  may  make  such  terms  with  the 
insui'er  as  they  may  agree  upon. 
Foster  v.  Van  Heed.  19 

2.  Where,  therefore,  the  holder  of 
such  a  moitgage  takes  out  a  i)ol- 
icy  of  insurance  upon  his  interest 
as  mortgagee,  with  a  provision  in 
the  policy  that,  in  case  of  loss,  the 
assui-ed  shall  assign  to  the  insurer 
an  intei*est  in  the  mortgage  equal 
to  the  amount  of  loss  paid,  the 
insui-er  is  entitled  to  the  subroga- 
tion provided  for ;  the  contract  of 

:  insurance  is  paramount  to  and  in- 
dei>endent  of  the  contract  between 
the  mortgagor  and  mortgagee,  and 
the  rights  of  the  insurer  cannot  be 
affected  thereby.  Id, 

8.  The  consent  of  the  mortgagor  is 
not  essential  to  the  validity  oi  such 
a  provision  for  subrogation.      Id, 


4.  One  P.  executed  to  defendant  « 
mortgage  upon  certain  premises  ; 
defendant  agreed,  by  parol,  to  pay 
two  former  moi*tgages  on  the 
pi'emises,  and,  after  deducting  the 
amount  thereof,  paid  to  P.  the 
balance  secured  by  his  mortgage. 
P.  subsequently  sold  and  conveyed 
the  pi'emises  to  plaintiff,  wish  cov- 
enant of  warranty,  subject  to  de- 
fendant's mortgage.  In  an  action 
to  compel  defendant  to  pay  and 
cancel  of  record  the  prior  mort- 
gages, or  to  have  the  amount 
thereof  indorsed  upon  his  mort- 
gage, heldf  that  plaintiff  was  not 
entitled  to  recover ;  thot  he  could 
not  recover  upon  the  theoi*y  that 
defendant's  pi-omise  was  made  for 
his  benefit,  as,  at  the  time  it  was 
made,  he  had  no  relation  to  or 
interest  in  the  lands;  and  that 
plaintiff's  deed  did  not  opei-ate  as 
an  assignment  to  him  of  P.'s  inter- 
est in  the  agreement.  Miller  v. 
WhuAell,  437 

6.  It  seemSf  that  upon  payment  of 
the  prior  mortgages,  plaintiff 
would  be  entitled  to  be  subrogat- 
ed to  the  remedy  of  the  mortgagee, 
and  could  maintain  an  action 
against  defendAnt  upon  the  agree- 
ment, /d. 


SUMMONS. 

1.  Plaintiff  made  a  contract  with 
defendant,  a  foreign  corporation, 
to  enter  its  service  for  a  term  of 
years,  his  business  being  to  pro- 
cure emigrants  to  pui<chase  and 
settle  on  defendant's  lands  in  Ne- 
braska. Plaintiff  was  bound  to 
maintain  during  the  whole  time 
an  office  in  the  city  of  New  York, 
and  was  to  go  to  Europe  for  two 
or  three  months  to  arrange  for 
emigration.  Plaintiff  entered  up- 
on the  employment  and  kept  open 
an  office  in  said  city  until  the  con- 
tract was  terminated  by  defend- 
ant. In  an  action  for  services 
under  the  contract  and  for  dam- 

*  ages  for  the  breach  thereof,  Ifdd^ 
thsii  it  was  to  be  assumed  that  the 
parties  understood  that  plaintiff's 
principal  duties  under  the  contract 
would  be  discharged  in  New  York 
city ;  that  the  cause  of  action  arose 
within  this  state,  and  therefore  & 
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service  of  the  snzninons  npon  one 
of  defendant's  directors  vhile  he 
was  temporarily  in  this  state  on 
his  own  business  was  a  good  ser- 
vice, and  a  suificient  commence- 
ment of  the  action,  although  de- 
fendant had  no  propei'ty  m  this 
state.  Hiller  v.  B,  &  M.  R,  B.  M. 
Co,  223 

2.  Also,  held,  that  the  legislature 
had  authonty  to  provide  for  and 
authorize  such  a  service.  Id, 

3.  As  a  general  rule  any  service 
will  be  deemed  sufficient  which 
renders  it  reasonably  probable 
that  the  partv  proceeded  against 
will  be  appiised  of  the  action 
against  him  and  have  an  oppor- 
tunity to  defend,  and  so  long  as 
this  general  rule  is  not  violated  by 
a  mode  of  service  presci-ibed  by 
the  Legislatui*e,  no  constitutional 
right  of  the  party  served  is 
invaded.  Id. 

SUPERVISORS  (BOARD  OFX 

1.  Where,  owing  to  a  dispute  as  to 
the  boundary  line,  the  real'estate 
of  a  person  is  assessed  in  two 
towns,  proceedings  by  mandamus 
may  be  maintained  against  the 
board  of  supervisors  of  the  coun- 
ty, in  case  of  its  refusal  to  act,  to 
compel  such  board  to  ascertain 
and  determine  the  amount  which 
the  person  is  equitably  entitled  to 
receive  back,  and  from  which  of 
the  towns,  as  authorized  by  the 
act  of  1873  (chap.  119,  Laws  of 
1873.)  People  ex  ret,  v.  Suprs. 
Essex  Co.  229 

2.  The  fact  that  the  assessors  of  one 
of  the  towns  had  no  jurisdiction  to 
make  the  assessment,  and  that  the 

.  elator  has  a  cause  of  action 
a^iainst  them,  does  not  deprive 
him  of  the  right  to  proceed  by 
mandamus;  the  statute  was  in- 
tended to  provide  a  cumulative, 
less  exx)ensive  and  more  speedy, 
remedy,  and  is  mandatory.      Id. 


SUPPLEMENTARY  PROCEED- 
INGS. 

Debtor  upon  payment  o/Judg- 

wient  and  discharge  of  receiver  he- 

SiCKBiA— Vol.  XXV.       89 


comes  r&4fiwsted  with  his  property. 
See  Lanigan  v.  Mayor,  etc.       454 


SURROGATE'S  COURT. 

1.  Where,  under  the  provisions  of 
the  Revised  Statutes  (2  R.  S.,  92, 
}  52),  an  executor,  after  eighteen 
months  from  the  time  of  his  ap- 
pointment, has  been  required  to 
render,  and  has  rendei^ed,  an  ac- 
count, the  surrogate  in  examining 
it  may  allow,  for  his  information, 
any  person  to  i)oint  out  errors  and 
defects  in  the  account.  Buchan  v. 
Rintoul.  1 

2.  Where,  therefore,  the  person  upon 
whose  application  the  order  re- 
quiring the  account  was  granted 
tiles  objections  thereto,  the  surro- 
gate is  not  bound  to  strike  out  or 
dismiss  them,  but,  at  least,  may 
retain  and  use  them  afl  the  basis 
of  his  investigation.  Id. 

3.  As  to  whether  the  person  who 
applied  for  the  order  can  appear 
and  contest  the  account,  and  as 
to  whether  the  sunt)gate  may 
appoint  an  auditor  to  examine  the 
account,  qvare.  Id. 

4.  Under  the  act  of  1870  (§  6,  chap: 
359,  Laws  of  1870),  in  relation  to 
proceedings  in  the  surrogate's 
court  of  the  county  of  New  York, 
the  surrogate  of  said  county  may 
api)oint  a  referee  and  refer  to  him 
an  account  rendered  as  above 
stated;  and  the  fact  that  in  the 
order  of  reference  the  referee  is 
termed  an  auditor,  does  not  viti- 
ate the  order.  The  misnomer  is 
but  a  matter  of  form,  and  the  order 
will  be  held  to  operate  to  appoint 
a  referee.  Id. 

5.  The  provision  of  the  act  of  1870 
(S  9,  chap.  359,  Laws  of  1870),  giv- 
ing to  the  surrogate  of  the  county 
of  New  York  authority  to  grant 
''allowance  in  lieu  of  costs,"  in 
proceedings  before  him,  "in  the 
same  manner  as  are  now  pre-' 
scribed  by  the  Code  of  Procedure," 
simply  authorizes  allowances  in 
cases  in  which,  under  the  Revised 
Statutes  (2  R.  S.,  223,  $  10),  the 
surrogate  has  power  to  award 
costs.    Noyes  v.  C.  Aid  8oc.    481 
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0.  In  giving  allowances  under  said 
act,  the  sarrogate  is  confined  to 
the  <'  manner*'  laid  down  in  sec- 
tions 308  and  309  of  the  Code— i.  e., 
he  cannot  exceed  the  maximum 
limits  of  the  amount  which  may 
be  allowed,  fixed  by  said  sections, 
and  must  foUov^  the  process  by 
which  that  amount  may  be  arrived 
at,  which  is  prescnbed  therein. 

Id. 

7.  The  Revised  Statutes  (2  R.  S , 
223,  }  10),  confer  upon  the  surx*o- 
gate  a  discretionary  i)ower  to 
award  costs  to  any  part^  who,  in 
his  judgment,  is  entitled  thereto. 
He  IS  not  confined  to  an  award  to 
the  party  who  obtains  a  decree  in 
his  favor  upon  the  question  con- 
tested, nor  IS  he  prohibited  fi*om 
awarding  costs  to  more  than  one 
of  the  parties.  Id, 

8.  The  opinion  of  the  court  below 
upon  this  question  (10  Hun,  289) 
disapproved.  Id. 

9.  A  decree  of  a  Sun*ogate's  Court 
is  in  the  nature  of  a  decree  in 
equity,  and  costs  on  an  appeal 
therefram  are  discretionary.  Zato- 
rence  v  lAndaey.  566 

10.  Upon  an  appeal  fh>m  a  General 
Term  judgm3nt  afli]*ming  a  sur- 
rogate's decree,  this  court  affirmed 
the  principle  upon  which  the  de- 

'  cree  was  b€»ed,  but  reversed  the 
judgment  on  the  m)und  of  a  de- 
fect in  the  proof;  the  order  of 
reversal  directed  that  the  pi*oceed- 
ings  be  remitted  for  a  i*ehearing 
by  the  surrogate,  "costs  in  this 
court  to  be  paid  out  of  the  estate." 
Hdd^  that,  in  view  of  the  circum- 
stances, the  true  construction  of 
the  direction  as  to  costs  was,  that 
all  the  parties  wei'e  entitled  to 
costs  in  this  court ;  not  the  appel- 
lant only.  Id. 


TENANT  FOR  LIFE. 

1.  The  fellinor  of  trees  for  the  pur- 
pose of  sale  by  a  tenant  for  life, 
to  the  injuiy  of  the  reveraoner,  is 
waste,  and  an  action  lies  by  the 

'  latter  i mmediately  to  recover  dam- 
ages for  the  injury  to  the  free- 
.  hold.    BcbifiMon  v.  Kime.        147 


2.  It  is  not  a  defense  to  such  an  ac- 
tion that  the  tenant  acted  in  good 
faith,  or  under  a  claim  of  right,  or 
that  he  was  in  possession,  claim- 
ing title  in  fee  to  the  land  upon 
which  the  waste  was  conmiitted. 

Id. 

8.  As  the  reveraoner  cannot  bring 
trespass  or  ejectment  against  the 
tenant  so  long  as  the  tenancy  con- 
tinues, he  is  not  debaired  from  his 
remedy  f6r  waste,  because  the 
proceeding  may  involve  the  deter- 
mination of  a  disputed  title.    Id. 


TENDER. 

1.  A  junior  mortgagee  has  the 
right  to  pay  off  or  redeem  from  a 
senior  mortgage,  which  is  post 
due,  when  the  owner  of  the  latter 
is  seeking  to  enforce  collection  by 
foreclosure.  JEhrat  v.  Yonken 
JSvgs.  Bank.  553 

2.  A  tender  by  the  junior  mortga- 
gee to  have  the  effect  of  payment 
of  the  piior  mortgage,  must  be 
made  in  unmistakable  terms,  so 
that  there  could  be  no  doubt  of 
the  intent  to  satisfy  and  discharge 
the  senior  mortgage,  not  to  redeem 
and  have  a  transfer  of  it.  Id. 

3.  Defendant  was  the  owner  of  a 
mortgage  upon  premises  upon 
which  a  judgment  pnor  to  the 
mortgage  was  a  lien.  The  owner 
of  a  foui*th  mortgage  upon  the 
premises,  for  the  purpose  of  induc- 
ing plaintiff  to  pui'cbase,  pro- 
cured frem  the  owner  of  the  judg- 
ment a  written  instrument  by 
which  he  agreed  to  postpone  the 
lien  of  his  judgment,  and  make  it 
suboiniinate  to  that  of  the  mort- 
gage, and  plaintiff  thereafter  pur- 
chased and  took  an  assignment 
of  said  mortgage.  The  premises 
were  sold  upon  execution  issued 
on  the  judgment,  and  defendant 
purchased  without  notice  or 
knowledge  of  said  agreement. 
Defendant  thereafter  commenced 
a  foreclosure  of  his  mortgage, 
judgment  of  foreclosure  and  sale 
was  rendered,  and  the  premises 
were  advertised  for  sale  thereun- 
der. Plaintiff  thereupon  tendered 
to  defendant  the    amount  found 
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due  by  the  forecloeure  jad^ment, 
with  interest  and  costs,  and  de- 
manded a  transfer  of  the  mort- 
^ag'e  and  judgment.  Hddf  that 
the  tender  did  not  amount  to  a 
payment  and  satisfaction  of  the 
mortgage  and  judgment ;  but  that 
plaintiff  had  the  nght  to  redeem, 
and  the  tender  was  sufficient  with- 
out a  tender  of  the  amount  of  the 
judgment  to  entitle  him  to  a  trans- 
fer of  the  secuiities ;  that  plaintiff, 
as  assienee  of  the  mortgage,  was 
entitled  to  the  benefit  of  the  a^free- 
ment  postponing  the  lien  oi  the 
judgment,  as  it  made  the  mort- 
gage the  senior  security ;  and  that 
Its  character,  as  such,  was  not  af- 
fected by  the  sale  under  the  judg- 
ment Id. 


TITLE. 

The  corporation  of  the  city  of 
New  York  having,  prior  to  1807, 
the  title  in  fee  to  lands  between 
high  and  low  water  mark,  known 
as  the  "tide  way,"  did  not,  by 
accepting  title  to  lands  under 
water,  gi*anted  to  it  by  the  State 
by  the  act  of  1807  (chap.  115, 
Laws  of  1807),  with  a  proviso  giv- 
ing the  pre-emptive  light  to  the 
ownera  of  adjacent  lands  in  all 
grants  made  by  the  corporation  of 
the  lands  under  water,  consent  to 
qualify  its  title  to  the  "  tide  way," 
80  that  it  could  thereafter  only 
grant  land  thei'ein  to  the  persons 
to  whom  it  could  gi*ant  the  adjoin- 
ing lands  under  water.  In  the 
alienee  of  a  condition  in  the  act, 
that  the  city  should  not  dispose  of 
that  which  it  then  owned  in  fee 
simple,  to  whom  and  upon  such 
terms  as  it  might  think  proper,  no 
such  condition  can  be  implied. 
Ibwle  V.  Bemsen.  d03 


TOWNS. 

1.  As  to  whether,  where  two  towns 
ai*e  div-ided  by  a  sti-eam,  a  bridge 
over  which  would  connect  a  high- 
way existing  in  eaqh  of  the  towns, 
an  implied  liability  upon  the 
towns  to  erect  the  bridge  at  joint 
ex]iense  is  created,  qtuBre,  Beck- 
with  V.  WhdLmu  430 


2.  No  such  joint  liability  exists,  un- 
less there  is  at  the  time  a  lawful 
Mghwav  in  each  town,  which 
would  be  connected  by,  and  of 
which  the  bridge  would  form  a 
part  Id, 

3.  The  mere  fact  that  a  highway 
has  been  laid  out  is  not  sutticient ; 
thei*e  must  be  an  existing  thor- 
oughfare, suitable  for  ti*avei.    Id> 

4.  In  1858,  a  highway  was  laid  out 
in  the  town  of  P.,  to  the  centre  of 
I.  ci'eek,  which  divided  that  town 
fi*om  the  town  of  B.  Between  the 
ci'eek  and  the  highland  was  a 
marsh  200  feet  wide  which  was 
a  portion  of  the  yeai»  covered  with 
wator,  and  was  impassable  for 
teams.  No  work  was  ever  done 
on  the  portion  of  the  highway 
passing  through  the  marsh,  nor 
was  it  ever  used  as  a  highway. 
Some  work  was  done  on  the  resi- 
due of  the  highway,  as  laid  out. 
In  an  action  by  the  authoiities  of 
the  town  of  B.  to  (compel  the  town 
of  P.  to  pay  half  the  expense  of  a 
bridge,  constructed  over  the  creek 
in  1869,  hdd,  that  the  highway  in 
the  town  of  P.  was  not  **  opened 
and  worked"  within  six  years 
after  1858,  within  the  meaning  of 
the  statute  (1  R.  S.,  520,  }  99,  as 
amended  bv  chap.  311,  Laws  of 
1861),  and  therefore  it  had  ceased 
to  be  a  highway,  for  any  purpose, 
at  the  time  the  bridge  was  built ; 
and  that  there  being  no  lawful 
highway  in  the  town  of  P.,  with 
which  the  bridge  connected,  that 
town  was  not  liable.  Id. 


TOWN  BONDING. 

1.  The  provision  of  the  act  of  1867, 
authorizing  the  villages  of  Sandy 
Hill  and  Fort  Edward  to  issue 
bonds  to  aid  in  the  construction  of 
a  railroad  <}  5,  chap.  953,  Laws  of 
1867),  which  requires  that  a  notice 
of  a  special  election  by  the  taxable 
inhabitants  of  either  of  said  vil* 
lages,  to  be  held  for  the  purpose 
of  voting  upon  the  question  of 
iflsuing  l^nds  of  the  village,  shall 
be  published  "  for  at  least  two 
weeks  pi'evious  to  the  time  ap- 
pointed for  such  election,"  is  not 
inconsistent  with,  and  was  not  re- 
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peaJed  by  the  amendatory  act  of 
1868  (chap.  817,  Laws  of  1868.) 
J'^ople  ex  reL  v.  Trustees  FM 
Edvxird,  28 

2.  Baid  provision  required  that  at 
least  two  weeks  should  intervene 
between  the   publication   of  the 

.   notice  and  the  election.  Id, 

3.  Accordingly,  held^  when  the  first 
publication  of  the  notice  was  upon 
April  24th,  1868,  for  a  meeting 
held  May  5th,  1868,  that  this  was 
not  a  compliance  with  the  statute, 
and  that  there  was  no  valid  elec- 
tion. Id. 

4.  The  provision  of  the  act  of  1868 
(§  1),  providing  that  the  taxable 
inhabitants  **  may  at  such  meeting- 
by  a  majority  vote,"  decide  as  to 
raising  a  sum  for  the  purposes  of 
the  act,  required  a  majority  of  all 
the  taxable  inhabitants,  not  a 
majority  of  the  votes  cast.        Id. 

6.  Also  lui'dt  if  the  meeting  had 
been  properly  called  and  a  major- 
ity vote  duly  received,  the  consti- 
tutional amendment  which  went 
into  effect  January  1, 1875  (art  8, 
}  11),  providing  that  no  village, 
etc.,  shall  *'give  any  money  or 
propeHy  or  loan  its  money  or 
credit "  to  any  individual  or  cor- 
poration, prevented  further  action 
and  rendered  all  prior  proceed- 
ings null  and  void ;  and  that  there- 
fore a  mandamus  could  not  there- 
after issue  to  compel  the  issuing 
of  village  bonds.  Id, 


TRADE  MARK. 

31 .  Where  a  party  has  established  a 
right  to  the  use  of  "  a  name,  sym- 
bol, letter,  form  or  device,  **  as  a 
trade-mai'k  to  distinguish  goods 
manufactured  and  sold  by  him 
from  those  of  other  mannmetur- 
ers,  it  is  an  infraction  of  that  right 
for  another  to  print  or  manniac- 
ture,  or  put  on  the  mai'ket  for  sale 
for  use  upon  articles  of  merchan- 
dise of  the  same  kind  any  device 
or  symbol  which,  by  its  resem- 
blance to  sneh  trade-mark,  will 
be  liable  to  deceive  the  public  It 
is  not  necessary  that  the  symbol 
or  device  complained  of  should  be 


a/oe  simile  of  the  genuine  trade- 
mark, or  so  close  an  imitation  as 
to  be  distinguished  only  by  an 
expert,  or  upon  critical  examina- 
tion by  one  familiar  with  the  orig- 
inal ;  u  the  resemblance  is  such  as 
to  deceive  a  purchaser  of  ordina- 
ry caution,  or  if  it  be  calculated 
to  deceive  the  careless  and  unwa- 
ry, and  thus  to  injure  the  sale  of 
the  goods  of  the  proprietor  of  the 
trade-mark,  it  is  a  violation  of  his 
property  rights  therein,  and  he 
may  maintain  an  action  to  restrain 
such  violation  and  to  recover  dam- 
ages therefor.    Colman  v.  Crump. 

573 

2.  To  sustain  such  an  action  it  is  not 
necessaiy  to  establish  a  guilty 
knowledge,  or  fraudulent  intent  on 
the  part  of  defendant.  It  is  suffi- 
cient to  show  the  proprietary  right 
of  the  plaintiff,  and  its  actual  in- 
fringement. Id, 

3.  The  fact  that  the  same  device  is 
used  upon  other  articles  of  mer- 
chandize, does  not  take  from  the 
plaintiff  the  exclusive  right  to  its 
use  upon  the  article  manufactured 
by  him  Id, 


TRESPASS. 

1.  A  requisition  to  a  sheriff  in  an  ac- 
tion for  the  claim  and  delivery  of 
personal  property,  only  authorizes 
the  taking  of  the  chattels  specified, 
from  the  defendant  named  in  the 
action  or  his  agent ;  it  is  no  pro- 
tection, when  he  takes  them  from 
another,  in  an  action  of  trespass 
brought  by  the  latter.  Otis  v. 
WUliams.  208 

2.  The  facts  that  the  owner  is  a 
married  woman  and  that  the  de- 
fendant is  her  husband  and  agent, 
do  not  affect  the  legal  status  of 
such  owner.  Id, 

8.  Nor  does  the  fact  that  in  the  re- 
l^levin  suit  the  defendant  sets  up 
title  and  possession  in  his  wife, 
and  succeeds  on  that  issue ;  the 
wife  is  not  bound  by  the  judgment 
therein.  Id, 

4.  As  to  whether  the  court,  wherein 
the  judgments  in  the  replevin  suit 
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and  in  the  action  for  trespass  were 
rendered,  can  control  action  there- 
'  on  so  that  no  more  than  full  in- 
demnity may  be  obtained  by  the 
owner  qwoert^  Id, 

5.  In  an  action  of  trespass  upon 
lands,  the  complaint  alleged  pos- 
session and  ownership  of  the  locus 
in  qiio  in  plaintiff.  The  answer 
alleged  in  substance  that  defend- 
ant was  the  owner  of  lands  adjoin- 
ing the  lands  of  the  plaintiff,  men- 
tioned and  described  in  the  com- 
plaint, that  he  had  a  right  of  way 
across  the  said  lands  of  the  plain- 
tiff, and  thut  he  entered  to  remove 
obstructions  unlawfully  placed 
thereon.  The  answer  concluded 
by  denying  the  allegation  of  the 
complaint,  "except  as  hereinbe- 
fore answered."  Held,  that  the 
ownership  and  possession  in  the 
plaintiff  of  the  locus  in^quo  were 
admitted  by  the  pleadings ;  and 
that  although  plaintiff  unnecessa- 
rily attempted  to  show  possession 
in  fact  at  the  time  of  the  alleged 
trespass,  but  failed,  and  the  proof 
showed  title  and  possession  m  his 
wife,  yet  it  was  no  error  for  the 
court  to  allow  him  to  repose  upon 
the  admissions.    Potter  v.  Smith, 

299 


TTie  seizure  of  goods  after 


shipineivt  for   transportation   oy  a 
sheriff  by  virtue  of  process  against 
the  sliipper,  without  first  giving  t?t- 
d&innity,  is  a  trespass. 
JSee  Campbell  v.  Conner.  424 


TRIAL. 

1.  Where  evidence  is  excluded  upon 
a  mere  general  objection,  the  rul- 
ing will  be  ujiheld  upon  appeal  if 
any  groundi  n  fact  existed  for  the 
exclusion ;  it  will  be  assumed  in 
the  absence  of  any  I'equest  on  the 
part  of  the  opposing  party  or  the 
court,  to  make  the  objection  more 
definite,  that  it  was  understood, 
and  that  the  ruling  was  placed 
upon  the  right  ground.  Tooley  v. 
Bacon.  84 

S.  "Where,  however,  evidence  is  re- 
ceived under  a  general  objection, 
the  ruling  will  not  be  held  erron- 
eous unless  there  be  some  gronnd 


which  could  not  have  been  obvi- 
ated' if  it  had  been  specified,  or 
unless  the  evidence  in  its  essential 
nature  be  incompetent.  Id, 

3.  In  an  action  for  money  had  and 
received,  it  was  alleged  m  the  ans- 
wer that  the  money  and  property  • 
in  controveray  was  placed  in  thQ 
hands  of  defendant's  intestate  by 
plaintiff,  with  intent  to  defraud  his 
creditors.  After  evidence  h  ad  been 
given  on  the  trial  tending  to  sus- 
tain the  answer,  plaintiff,  as  a  wit- 
ness in  his  own  behalf,  was  asked 
if  he  put  any  property  in  the  t 
hands  of  the  intestate  with  intent 
to  defraud  his  creditors.  Plain- 
tiff's counsel  objected  generally^ 
and  the  i'efei*ee  sustained  the  ob- 
jection, ?uZd  (Church,  Ch.  J.,  and 
Andrews,  J.,  dissenting),  noen'or; 
that  plaintiff  was  incompetent  to 
answer  under  section  399,  as  it 
related  to  a  peraonal  transaction 
with  the  deceased,  and  that  the 
objection  was  sufiicient.  Id, 

4.  Plaintiff  was  also  asked  who  was 
the  owner  of  the  propertv  placed 
in  the  hands  of  the  de^ndant's 
intestate.  JBeld,  that  it  was  pi-op- 
erly  excluded  on  the  same  ground. 

Id. 

5.  Plaintiff  was,  also,  on  cross-exam- 
ination, asked  if  he  did  not  make 
a  cei*tain  statement  to  his  counsel. 
This  was  objected  to  generally, 
and  objection  overruled.  Held, 
no  en'or ;  that  the  objection  did 
not  present  the  point  that  the 
question  called  for  a  privileged 
communication.  Id, 

6.  Upon  the  trial  of  an  action  upon 
a  pohcy  of  life  insurance.  Dr.  0., 
as  a  witness  for  defendant,  testified 
that  the  insui*ed  died  of  congestion 
of  the  liver.  Dr.  P.  as  a  witness 
for  plaintiff,  was  permitted  to  tes- 
tify, under  a  genera!  objection  and 
exception,  that,  from  the  histoi*y 
of  the  case  given  him  at  the  time 
by  Dr.  O.,  the  insured  died  from 
inflammation  ot  the  bowels.  Hdd, 
no  error ;  that,  by  la^ng  the  prop- 
er foundation,  the  evidence  sought 
by  the  question  would  have  been 
proper ;  and,  as  the  ohjection  was 
only  a  general  one,  the  objection 
that  no  foundation  was  laid  was 
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not  available  here.    (hu^muKi  v. 
U.  JS,  Ins.  Co.  73 

7«  In  an  action  a^^inst  a  master  for 
injury  to  a  servant  b^  the  falling 
of  a  bank  of  earth,  it  appeared 
that  the  portion  of  the  baiue  which 
fell  was  cut  away  by  other  men 
in  defendant's  employ.  Plaintiff's 
evidence  tended  to  show  that  just 
prior  to  its  falU  defendant  stated 
that  he  would  not  cut  it  away  for 
half  an  hour,  and  that  relying  on 
this  the  deceased  and  other  work- 
men continued  to  work  under  it. 
The  court  submitted  it  to  the  juiy 
to  find  whether  this  promise  was 
made,  remai*king  that  it  was  a 
yeiy  important  feature  of  the  case. 
Defendant's  counsel  thereafter  re- 

guested  the  court  to  charge  that 
notwithstanding  such  promise 
wafl  made,  the  deceased  saw  the 
men  at  work  cutting  down  the 
bank,  plaintiff  could,  not  recover 
,  on  the  theory  that  the  deceased 
I  had  no  warning  that  the  work  was 
going  on.  The  court  refused  so  to 
charge.  HdcL,  error,  Lexmardv. 
Collina,  '  91 

8.  Where  in  an  action  by  a  real  es- 
tate broker  against  the  personal 
representatives  of  a  deceased  cus- 
tomer to  recover  an  alle^d  agreed 
compensation  for  effecting  a  sale, 
the  only  witness  as  to  the  contract 
was  the  son  of  the  plaintiff  whose 
own  compensation  depended  upon 
plaintiff's  success,  and  where  the 
compensation  alleged  to  have  been 
agreed  upon  was  more  than  double 
the  usual  compensation,and  where 
other  circumstances  rendered  the 
statement  of  the  witness  not  en- 
tirely free  from  improbability ; 
Hddj  that  the  case  was  a  proper 
one  for  the  jury ;  and  that  a  refu- 
sal to  submit  the  question  to  the 
jury,  and  a  direction  of  a  verdict 
for  the  amount  claimed  was  error. 
KatXLfUiLgh  v.  Wilson,,  177 

9.  In  an  action  of  trespass  upon 
lands,  the  complaint  sieged  pos- 
session and  ownership  of  the 
locus  in  quo  in  plaintiff.  The 
answer  alleged  in  substance  that 
defendant  was  the  owner  of  lands 
adjoining  the  lands  of  the  plain- 
tiii,  mentioned  and  described  in 
the  complaint,  that  he  had  a  right 


of  way  across  the  said  laada  of 
the  plaintiff,  and  that  he  entered 
to  remove  obstructions  unlawfully 
placed  thereon.  The  answer  con- 
cluded by  denying  the  allegation 
of  the  complaint  "except  as  here- 
inbefore answered.**  Held,  that 
the  ownership  and  i>oesessioa  in 
the  plaintiff  of  the  locus  in  quo 
were  admitted  by  the  pleadings ; 
and  that  although  plaintiff  un- 
necessarily attempted  to  show 
possession  in  fact  at  the  time  of 
the  alleged  trespass,  but  failed, 
and  the  proof  showed  and  posses- 
sion in  nia  wife>  yet  it  was  no 
error  for  the  court  to  allow  him 
to  repose  upon  the  admission. 
Potter  v.  Smith.  299 


/Siw  CRDfDrAL  Thial. 


TRUSTS  AND  TRUSTEES. 

1.  Where  possession  of  property  is 
obtained  by  a  trustee  as  such 
and  he  refuses  to  deliver  up  the 
same  on  demand  to  the  cestui  que 
trustf  who  is  entitled  to  possession, 
the  trustee  is  liable  in  an  action 
for  conversion.  Smithy.  Frost.  65 

2.  W.  &  J.  were  the  owners  of  ten 
bonds  of  the  P.  &  0.  R.  R.  Co., 
which  were  pledged  to  C.  as  col- 
lateral to  a  loan,  C.  wrongfully 
pledged  them  to  another  and 
when  the  loan  to  W.  &  J.  was 
paid  could  not  return  them.  The 
mortgage  given  to  secure  the 
bonds  of  said  company  was  fore- 
closed, defendant  being  one  of 
the  trustees  for  the  bondholders. 
The  road  was  sold  and  a  new 
company  organized,  of  which  de- 
fendant was  for  a  time  president. 
The  ownera  of  said  ten  bonds 
were  entiUed,  upon  surrender 
and  upon  payment  of  certain 
assessments,  to  sixteen  bonds  of 
the  new  company.  W.  &  J.  paid 
the  assessments  and  the  sixteen 
bonds  wei*e  agreed  te  be  held  in 
escrow  awaiting  the  return  and 
cancellation  of  the  old  bonds,  and 
defendant  agreed  to  take  the  new 
bonds  and  hold  them  in  trust 
for  the  owners  repaying  the  in- 
terest to  the  owners  as  received. 
Defendant  subsequently  purchaa- 
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ed  the  old  bmids  of  the  pledgee, 
and  received  the  new  lionds  on 
surrender  thei*eof.  Plaintiff,  who 
succeeded  to  the  interests  of  W. 
&  J.,  tendei*ed  to  defendant  the 
amount  p^d  by  him  for  the  old 
bonds  and  demanded  the  new 
ones,  which  he  refused  to  surren- 
der. In  an  action  for  the  conver- 
sion th<'reof,  held,  that  defendant 
occupied  the  position  of  a^ent  or 
trustee,  and  was  estopped  from 
claiming  a  benefit  firom  the  pur- 
chase and  that  his  refusal  to  sur^ 
render  the  new  bonds  was  tor- 
tious, rendering  him  liable  foif  a 
convei'sion.  Id, 

8.  Also  lieldf  that  the  flB^t  that  the 
new  bonds  were  not  in  fact  issued 
until  after  the  surrender  of  the 
old  bonds  was  immateiial.        Id. 

4.  The  will  of  P.,  in  case  of  his  de- 
cease, leaving  a  surviving  child, 
not  of  full  age,  devised  ail  his  I'eal 
estate  to  trustees,  in  trust,  to  pay 
the  net  income  from  the  rents  and 
profits  to  his  widow,  until  ail  of 
his  living  cbildi'en  should  an*ive 
at  full  age.  Upon  their  arrival  at 
full  acp,  he  dii*ected  that  the  trust 
should  cease;  and  thereupon  he 
devised  to  his  widow  a  life  estate 
in  certain  premises,  i*emainder  to 
his  son  D.,  and  disposed  of  the 
residue  of  the  realty  by  vaiious 
specific  devises  to  his  children. 
In  an  action  to  obtain  a  construc- 
tion of  the  will,  held,  that  the  trust 
was  for  the  life  of  the  widow,  and 
terminable  in  any  event  at  her 
death,  and  subject  to  be  deter- 
mined by  the  arrival,  during  her 
life,  of  all  the  testator's  living  chil- 
dren at  full  a^e;  and  that  the 
trust  80  created  was  valid  and 
efifectual.     Provost  v.  Provost. 

141 

5.  Where  a  judgment  debtor  is  the 
beneficiary  of  a  trust  under  and 
by  which  the  trustees  are  re- 
quired to  receive  and  pay  over 
to  him  the  income  of  the  trust 
estate,  an  action  may  be  main- 
tained by  a  judgment  creditor, 
after  the  return  of  an  execution 
unsatisfied,  to  reach  the  surplus 
income  beyond  what  is  necessary 
for    the    suitable    support    and 

.  maintenance    of  the    ciestui  que 


trust  and  those  dependent  upon 
him.     Wmiamsy.  Thom,       270 

6.  The  right  of  the  creditor  to  main- 
tain such  an  action  exists,  as  well 
whei'e  the  trust  estate  is  personal, 
as  where  it  is  real  property.    Id* 

7.  The  remedy  of  the  creditor  is  not 
confined  to  a  sui-plus  which  has 
accrued  and  accumulated  in  the 
hands  of  the  trustees ;  pi*ovision 
may  be  made  in  the  iudg^ent,  de- 
teimining  what  will  be  a  reason- 
able allowance  for  the  cestui  que 
trtutf  and  directing  the  applica- 
tion towaixl  the  payment  to  the 
jud^iroent^  of  any  ftitnre  surplus, 
until  the  same  is  fully  paid.    Id, 

8.  The  provisions  of  the  Revised 
SUtutes  (2  R.  S.,  173,  }}  38,  39), 
exempting  fh)m  the  operation  of 
creditors'  bills  trust  funds,  when 
the  trust  has  been  created,  or  the 
trust  fund  has  proceeded  from 
some  person  other  than  the  defen- 
dant, is  not  in  conflict  with  the 
provision  to  the  statute  of  uses  and 
trusts  (1  R.  8.,  729,  §  57),  provid- 
ing that  the  surplus  income  of  a 
trust  estate  shall  be  liable  in 
equity  to  the  claim  of  the  cred- 
itors of  the  cestui  que  trust,  and 
the  former  provisions  do  not  ex- 
empt absolutely  the  whole  income; 
they  wero  intended  to  exempt  the 
principal  fund,  and  the  beneficial 
mterest  of  the  cestui  que  trust  in 
the  income  only  to  the  extent  of  a 
fair  support  out  of  the  tioist  estate. 

Id, 

9.  The  provision  of  the  statute  of 
uses  and  trusts  (1  R.  8.,  729, 
}  60),  declaring  that  eveiy  valid 
express  trust  shall  vest  the  whole 
estate  in  the  trustees,  and  that 
the  beneficiaries  shall  take  no 
estate  or  interost  in  the  lands, 
rofers  only  to  the  trust  estate,  not 
to  an  interest  in  the  lands  not  em- 
braced in  the  trust;  it  does  not 
prevent  a  valid  limitation  of  a  re- 
mainder to  the  beneficiaries  of  the 
trust  to  take  effect  in  possession 
upon  its  termination,  and  to  vest 
in  interest  at  the  death  of  the  tes- 
tator.   Stevenson  v.  Lesley,      613 

10.  Certain  premises,  life  estate,  in 
which  was  devised  to  C.  wero^ 
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during^  his  life,  sold  for  non-pay- 
ment of  an  assessment,  and  were 
bid  off  by  one  P.  C.  left  a  will, 
by  which  he  devised  all  his  real 
estate  to  N.,  whom  he  also  appoin- 
ted executor.  The  certificate  of 
sale  was  assigned  by  P.  to  N.  as 
trustee,  and  an  assessment  lease 
was  executed  to  him  as  such  tinis- 
tee.  HeldL,  that  any  title  so  ac- 
quired by  N.  enurea  to  the  bene- 
fit of  the  devisees  of  the  remain- 
der.   Bvjel  V.  SouthvAck.  581 

When   ttuTigaction   intended 

foTt  hut  not  conatvtvting  a  valid  gift 
cannot  he  sustained  in  equity  as  a 
declaration  of  trust* 

fSee  Ourry  v.  I*owers*  j  212 


USURY. 

1.  Where  after  the  principal  of  a 
bond  and  mortgage  has  fallen  due 
a  usunous  ag]*eement  is  made  be- 
tween the  pai*ties  for  an  extension 
of  time,  and  when  under  a  provi- 
sion of  the  instrument  declaring 
that  in  case  of  failui'e  to  pay  the 
interest,  within  a  certain  time  after 
it  is  due,  the  whole  piincipal  be- 
comes due  at  the  option  of  the 
holder,  the  latter  upon  default  in 
the  payment  of  interest  acciodng 
after  the  extension  brings  an  act- 
ion for  foreclosui'^,  claiming  the 
whole  amount  secured  to  be  due, 
the  mortgagor  cannot  claim  the 
benefit  of  the  extension,  and  yet 
seek  to  defeat  the  foreclosure  by 
asking  that  the  usurious  conside 
ration  paid  there  for  shall  be  ap- 
plied in  payment  of  the  interest. 
Church  v.  Malloy,  63 

2.  The  usunous  agreement  is  void 
and  there  is  no  vfdid  extension ;  but 
assuming  that  it  is  binding  at  the 
election  of  the  mortgagor,  he  dis- 
affirms it  by  requiring  that  the 
consideration  paid  shaU  be  cred- 
ited. Id. 

8.  He  is  entitled  to  the  credit,  but 
having  i^eceived  it  he  is  not  enti- 
tled to  the  extension  and  plaintiff 
may  have  judgment  for  the  resi- 
due unpaid.  Id. 

4.  A.  contract  between  a  commission 
xnerchant  and  a  dealer  in  prodace. 


by  whicli  the  former  agrees  to  ad- 
vance money  at  the  legal  2*ate  of 
inteixist  to  enable  the  dealer  to 
puixshase  or  cairy  his  produce, 
and  is  also  to  receive  a  percentage 
upon  the  money  advanced  as  a 
commission  for  the  care,  manage- 
ment and  sale  of  the  pi-operty,  is 
not  per  se  usurious;  the  onus  ia 
upon  the  party  seeking  to  impeach 
the  transaction  to  show  a  guilty  in- 
tent and  that  the  contract  was  a 
cover  for  usury.  Matthews  v. 
Ck}e.  239 

i.  Where,  therefore,  it  does  not  ap- 
pear that  the  commission  charged 
was  unusual,  or  unreasonable,  or 
in  any  way  that  the  lender  took 
advantage  of  the  necessities  of  the 
borrower,  a  finding  of  a  referee 
that  such  a  contract  is  usurious,  is 
unsupported  by  the  eWdence  and 
is  a  legal  error.  Id. 

6.  The  fact  that  the  borrower  in  fact 
takes  chai'ge  of  and  manages  the 
produce  purchafsed  by  him,  does 
not  affect  the  nature  of  the  con- 

.  tract.  Id, 


VENDOR  AND  PURCHASER. 

1.  Defendants  contracted  to  pur- 
chase of  plaintiffs  170  tons,  more 
or  less,  of  "  No.  1  wrought  scrap 
iron,"  100  tons  to  amve  by  ship 
"Christopher;"  103  tons  of  iron 
aa*rived  by  ship  "St.  Chris- 
topher ; "  about  eight  tons  were 
of  a  quality  diffei-ent  from  that 
stated  in  the  contract.  Defend- 
ants refused  to  receive  the  iron 
when  t«mdered,  the  only  objec- 
tion '  raised  bein^  that  tiiey  had 
purchased  no  iron  on  the  St. 
Christopher.  In  an  action  upon 
the  contract,  hddt  that  the  ob- 
jection raised  was  untenable ;  and 
that  defendants  could  not  avail 
themselves  of  the  objection  that, 
of  the  iron  on  the  vessel,  there 
were  eighttons  which  they  were 
not  bound  to  accept,  as,  if  the  i<e- 
fusal  had  been  based  upon  that 
ground,  the  eight  tons  could  have 
been  separated,  and  a  tender  of 
the  balance  made,  which  would 
have  been  a  substantial  perform- 
ance of  the  agreement.  Smith  v. 
Fettiso.  13 
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fiL  Upon  refusal  bv  the  vendee  to 
accept  goods  Bold,  when  properly 
tendered,  under  and  in  pursuance 
of  the  contract  of  sale,  the  vendor 
has,  at  his  election,  the  rig^ht  to 
sell  the  goods  on  account  of  the 
vendee,  and  to  hold  him  liable  for 
the  difference  between  the  con- 
tract price  and  the  price  idealized 
for  the  goods.  Id. 

3.  Having  so  elected,  and  having 
notified  the  vendee,  the  vendor 
becomes  the  agent  of  the  former 
for  the  purposes  of  the  sale,  and 
is  bound  to  the  exercise  of  good 
faith  and  reasonable  diligence  to 
effect  a  sale  at  the  best. price ;  and, 
it  seems,  is  bound  to  obey  any  in- 
junctions given  him  by  the  ven- 
dee as  to  the  time  and  manner  of 
sale,  which  he  can  follow  without 
sacrificing  his  lien  under  the  con- 
tract ;  in  the  absence  of  snch  in- 
struction, he  has  the  right  to  exer- 
cise his  own  discretion  within 
reasonable  bounds.  Id, 

4.  The  judgment  herein,  which  was 
entered  upon  the  report  of  a  I'ef- 
eree,  was  i*eversed  by  the  General 
Term;  the  oi*der  of  I'eversal  did 
not  state  that  it  was  upon  questions 
of  fact.  The  action  was  for  a 
breach  of  a  contract  to  pui-chase  a 
q  uantitv  of  iron.  The  referee  found 
that,  after  I'efusal  of  defendants 
to  accept  the  iron,  and,  within  a 
reasonable  time,  plaintiffs  sold  thd 
iron  for  the  market  price  at  time 
of  sale ;  it  appearea  by  the  evi- 
dence that,  immediately  after  de- 
fendant's I'efusal  to  accept,  plain- 
ti&  notified  them  of  their  election 
to  sell  for  account  of  defendants. 
A  sale  was  made  about  five 
months  thereafter.  There  was 
some  evidence  as  to  prior  unsuc- 
cessful effoi'ts  to  sell  the  iron. 
Held,  that  it  did  not  appear  that 
the  conclusion  i*eached  by  the  ref- 
eree was  so  wholly  unsupported 
by  evidence  as  to  justify  a  holding 
that  it  was  an  erix)r  of  law,  for 
which  the  judgment  should  be 
i*eversed.  Id, 

5.  Also  held,  that  an  exception  to  a 
refusal  of  the  referee  to  decide 
that  the  rule  of  damages  was  the 
difference  between  the  contract 
price  and  what  the  iron  could  be 


sold  for  within  the  shortest  reason* 
able  time  after  breach  of  the  con* 
tract,  could  not  be  sustained ;  that 
all  that  was  required  was  a  sale 
within  a  reasonable  time,  a^d  the 
Bale  could  not  be  invalidated  by 
proof  that  it  might  have  been 
made  sooner.  Id» 


TILLAGES. 

1.  Provisions  regulating  the  grant- 
ing of  licenses  for  the  sale  of  intox- 
icating liquors,  and  the  suing  for 
penalties  for  selling  without  a  li- 
cense, in  an  act  the  subject  of 
which,  as  expressed  in  its  title,  is 
the  reorganization  of  a  village,  are 
not  violative  of  the  constitutional 
provision  (art.  3,  }  16)  re<iuiring 
that  a  private  or  local  bill  shau 
embrace  but  one  subject,  which 
shall  be  expressed  in  the  title ; 
such  provisions  relate  to  police 
regulations  which  are  embraced 
in  the  organization  or  reorganiza- 
tion of  a  \'illage.  Village  of  Qlov- 
ersvUle  v.  Howell  287 

• 

2.  A  provision  in  a  villa^  charter 
providing  for  submission  of  the 
question  of  license  or  no  license  to 
a  vote  of  the  electors  is  not  lincon- 
Btitutional;  that  (question  relates 
to  a  local  i*egulation  which  it  is 
competent  for  the  Legislature  to 
submit  to  the  people  of  the  dis- 
trict. Id. 

3.  "Where,  by  a  village  charter  pass- 
ed after  the  passage  of  the  general 
excise  law  of  1857  (chap.  628,  Laws 
of  1857),  it  is  provided  that  ac- 
tions to  recover  penalties  for  the 
violation  of  the  excise  laws  in  said 
village  shall  be  brought  in  the 

*  corporate  name  of  the  village, 
such  provision  takes  the  case  of 
the  village  out  of  the  operation  of 
the  general  law,  and  is  not  affect- 
ed by  the  amendment  to  the  latter 
of  1873  (chap.  820,  Laws  of  1873), 
vesting  the  power  of  suing  for 
penalties  in  the  overseers  of  the 
poor  of  the  county,  which,  by  the 
general  act,  was  given  to  the  board 
of  commissioners  of  excise.  FIZ- 
lageof  QloversryUlev.HoweU,   287 


4.  Such  special  charter  provisions 
in   reference  to  the  granting  of 
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licenses  and  the  suing  for  penal- 
ties were  not  abrogated  by  the 
excise  law  of  1874  (cluip.  444,  Laws 
of  1874).  Id. 

6.  A'  license  granted  by  the  town 
board  against  the  vote  of  the  elec- 
tors of  a  village  whose  charter 
thus  provides  for  the  submission 
of  the  question  of  granting  licenses 
to  them  is  no  protection  to  one 
selling  within  the  corporate  limits. 
(Chdbch,  Ch.  J.,  dissenting.)   Id. 

6.  An  action  was  commenced  a^nst 
certain  persons  who  had  signed 
the  notice  i^equired  by  the  gen- 
eral act  providing  for  the  in- 
corporation of  villages  (chap.  241» 
Laws  of  1870),  and  the  officers 
of  the  town  who  would  be  inspect- 
ors of  election,  to  restrain  them 
from  proceeding  under  said  act 
to  incorporate  a  village.  A  tem- 
porary injunction  was  obtained, 
but  was  dissolved,  the  proceeding 
for  incoi*poration  completed,  vil- 
lage officera  chosen,  and  the  cor- 
poration went  into  operation. 
These  facts  were  set  up  in  a  sup- 
plementaiy  complaint,  and  judg- 
ment demanded  that  such  acts 
should  be  declared  null  and  void. 
Heldf  that,  upon  the  facts  ba  dis- 
closed upon  the  trial,  defendants 
were  not  necessary  or  proper  par- 
ties to  the  action,  and  no  effectual 
judgment  could  be  rendered  there- 
in, as  an  injunction  restraining' 
defendants  would  have  no  practi- 
cal effect  upon  the  con^ration; 
that  the  village  itself,  or  the  trust- 
ees as  exercising  the  franchises, 
were  necessary  parties.  Peo,  ex 
rd.  v.  Clark.  618 

7.  As  to  whether  the  General  Term 
could  have  reveraed  the  jad£^- 
ment  below  and  directed  the 
proper  parties  to  be  brought  in, 
qwBre,  This  court  has  no  power 
80  to  do.  Id. 

WAGER. 

JSee  BvrnsQ  and  GAMora. 


WAIVER. 

"Where  the  testimony  of  a  witness  is 
tfl^en  de  bene  eesCf  an  objection  to 


the  form  of  a  question  asked  bim 
should  be  taken  when  the  deix>- 
aition  is  made.  Any  formal  ob- 
jection not  taken  before  the  officer 
taking  the  deposition*  will  be 
deemed  to  have  been  waived. 
Hebbard  v.  EaughiaJi.  65 

Where  policy  isfoff^ted  by 

failwre  to  fumUh  proofs  of  ZoM  e* 
required  the  fact  that  the  company 
r^ueed  to  pay,  assigning  another 
reason,  is  not  a  waixer  of  theforfeit'' 
wre  or  an  estoppel  from  claiming  it. 

See   Brink  v.  H.  Fire  Ins,   Co. 

(Mem.)  693 


WARRANTY. 

In  policy  of  life  inswranee, 

construction  of  and  whin  question  cf 
breaxh  ovs  for  jury. 

JSee  Cushman  v.  U.  S.  It.  Ins.  Co. 

72 

WASTE. 

1.  The  fellinflr  of  trees  for  the  pur- 
pose of  sale  by  a  tenant  for  life, 
to  the  injury  of  the  reversioner,  ia 
waste,  and  an  action  lies  by  the 
latter  immediately  to  recover  dam- 
ages for  the  injury  to  the  free- 
hold.   Robinson  v.  Klme.        147 

2.  It  is  not  a  defense  to  such  an  ac- 
tion that  the  tenant  acted  in  good 

'  faith,  or  under  a  claim  of  right,  or 
that  he  was  in  possession,  claim- 
ing title  in  fee  to  the  land  upon 
which  the  waste  was  committ^. 

Id. 

3.  As  the  reversioner  cannot  bring 
trespass  or  ejectment  against  the 
tenant  so  long  as  the  tenancy  con- 
tinues, he  is  not  debarred  from  his 
remedy  for  waste,  because  the 
proceeding  may  involve  the  detei^ 
mination  of  a  disputed  title.    Id. 

4.  The  right  to  recover  treble  dain- 
ages  in  actions  corresponding  wrth 
the  old  action  of  waste  still  exists 
imder  the  Code.  Id. 


WILLS. 

1.  An  ulterior  devise  to  take  effect 
upon  the  defeasance  of  a  former 
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devise  will  take  effect  as  well 
when  the  failure  of  the  piimary 
devise  is  by  the  happenin^p  of 
some  event,  such  as  the  death  of 
the  devisee,  during  the  life  time 
of  the  testator,  as  by  an  event 
occurring  after  his  death,  by 
which  the  first  devise,  after  it  has 
taken  effect,  is  defeated,  unless 
the  ulterior  devise  is  so  connected 
with  and  dependent  upon  the 
primary  one  that  it  cannot  consis- 
tently with  the  provisions  of  the 
will  have  effect  if  the  latter  fails  db 
initio,    McLean  v.  JP^reeinan*     81 

2.  The  will  of  J.,  after  various  be- 
quests, devised  and  bequeathed 
one-fourth  of  his  i^esiduaiy  estate 
to  his  executors  in  trust  for  the 
benefit  of  his  son  A.  during  his 
life,  with  authority*  to  the  tioistees, 
at  their  discretion,  toi  transfer 
any  part  or  all  of  said  share  to  the 
cestui  que  trust ;  in  case  of  the 
death  of  A,  while  any  part  of  said 
share  was  held  in  tioLst,  the  same 
to  go  to  his  lawful  issue ;  in  case 
of  his  death  without  leaving  law- 
ful issue  surviving,  the  same  to 
go  to  the  testator's  daughter  M. 
A.  died  befoi*e  the  testator,  leav- 
ing no  issue.  In  an  action  for  a 
construction  of  the  will,  Jietd,  that 
there  was  no  such  necessary  con- 
nection between  th«  several  and 
successive  gifts  as  ^o  make  the 
last  dependent  upon  the  first ;  on 
the  contrai*y  each  succeeding  one 
was  to  be  understood  as  intended 
to  provide  against  a  lapse  or  fail- 
ure at  any  time  or  for  any  reason 
of  those  preceding;  and  that 
therefore  M.  was  entitled  to  said 
share.  Id. 

3.  The  will  of  P.,  in  case  of  his  de- 
cease, leaving  a  surviving  child, 
not  of  full  age,  devised  all  his  real 
estate  to  trustees,  in  trust,  to  pay 
the  net  income  from  the  rents  and 
profits  to  his  widow,  until  all  of 
his  living  children  should  amve 
at  full  age.  Upon  their  arrival  at 
full  age,  he  directed  that  the  trust 
should  cease ;  and  thereupon  he 
devised  to  his  widow  a  life  estate 
in  cei*tain  premises,  remainder  to 
his  son  D.,  and  disposed  of  the 
residue  of  the  realty  by  various 
specific  devises  to  his  children. 
In  an  action  to  obtain  a  construc- 


tion of  the  will,  heldt  that  the  trust 
was  for  the  life  of  the  widow,  and 
terminable  in  any  event  at  her 
death,  and  subject  to  be  detei^- 
mined  by  the  ari-jval,  during  her 
life,  of  ail  the  testator's  living  chil- 
di'en  at  full  age;  and  that  the 
trust  so  ci*eated  was  valid  and 
effectual.     I^rovost  v.  Provost, 

141 

4.  One  named  as  executor  in  a  will 
is  not  prohibited  from  being  a 
witness  thereto,  and  is  not  render- 
ed incompetent  either  by  the  Re- 
vised Statutes  (2  R.  S.,  65,  §  50). 
or  by  the  Code  (}  399)  as  a  wit- 
ness upon  probate  of  the  will  to 
prove  its  execution.  C.  Aid  JSo- 
ciety  V.  Loveridge,  387 

5.  If  disqualified  by  the  Revised 
Statutes,  this  is  so  far  modified 
and  controlled  by  the  Code  (}&  396 
and  399),  that  he  is  rendered  en- 
tirely competent.  Id. 

6.  Where  it  appeared  that  at  the 
time  of  the  execution  of  a  will 
there  were  no  other  near  relatives 
to  call  or  consult;  that  former 
beneficiaries,  who  were  not  sum- 
moned to  be  present,  had  excited 
the  prjeudices  of  the  testatrix,  who 
had  intended  in  consequence  to 
exclude  them  from  participation 
in  her  estate ;  and  that  disinter- 
ested persons  were  sent  for  as 
witnesses,  but  could  not  be  ob- 
tained ;  that  the  drawing  of  the 
will  by  the  executor  was,  at  the 
express  request  of  the  testatrix, 
who,  upon  its  being  suggested, 
objected  to  having  the  attor- 
ncv  who  had  drawn  former 
wills,  called,  and  particularly  re- 
quested that  it  should  be  kept 
private  ;  and  that  the  disposition 
made  was  in  accordance  with  the 
intention  of  the  testatrix,  as  ex- 
pressed by  hey  to  her  phrsician 
and  other  disinterested  persons; 
held,  thai  the  explanation  was 
sufficient  to  rebut  any  presump- 
tion of  fraud  or  undue  influence  ; 
that,  while  the  executor  should 
have  objected  to  di*awing  the 
win,  this  act  was  not  such  an 
abuse  of  confidence,  under  the 
circumstances,  as  to  invaiidate 
the  will.  Id. 
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7.  A  will  waa*  executed  on  Sunday. 
At  the  request  of  the  testatrix,  it 
was  dated  the  previous  day  5  held, 
that  this  was  no  evidence  of  fraud. 

Id. 

S.  The  fact  that  an  aged  person  is 
forgetful  and  at  times  labors  un- 
der slight  delusions,  does  not  per 
se  establish  want  of  testamentary 
capacity.  Id. 

9.  In  order  to  avoid  a  will,  upon  the 
ground  of  undue  influence,  it  must 
be  shown  that  the  influence  exer- 
cised amounted  to  moral  coercion, 
which  i*estrained  index)endent  ac- 
tion and  destroyed  free  agency ; 
or  that,  by  importunity,  which  he 
was  unable  to  resist,  the  testator 
was  constrained  to  do  that  which 
was  against  his  free  will  and  de- 
sire. Id. 

10.  Although  by  the  will  of  an  aged 
invalid,  radical  changes  are  made 
from  previous  testamentary  dispo- 
sition, yet  when  the  testimony 
shows  that  the  act  was  free,  volun- 
tary and  intelligent,  the  Will  will 
be  sustained.  Id. 

11.  "Where  those  who  surround  such 
a  testator  and  are  present  at  the 
execution  of  the  wiU  are  interest- 
ed, either  in  their  own  behalf  or  in 
behalf  of  friends  who  are  benefici- 
aaies,  and  no  outside  or  disinter- 
ested persons  are  present  to  wit- 
ness or  pa]*ticipate;  where  the  will 
is  drawn  by  one  named  as  execu- 
tor, and  members  of  whose  family 
are  beneficiaries;  and  where  the 
executors  named  in  the  will  ai'e 
the  witnesses  thereto;  while  these 
facts  may  call  for  and  impose  up- 
on the  pi-oponents  of  the  will  the 
bui-den  of  exf)lanation,  they  ai*e 
not  conclusive  of  fraud  or  undue 
influence,  and  do  not  necessanly 
render  the  will  invalid.  Id. 

12.  The  will  of  L.  gave  his  reeddua- 
ry  estate  to  his  executors  in  these 
words:  'in  trust  for  my  gi-and- 
childi*en,  namely,  the  children  of 
my  son,  Alexander  M.,  and  the 
survivors  of  them,  share  and  share 
alike,  and  the  children  of  my 
daughter,  Ellen  J.  Stevenson,  de- 
ceased, and  the  survivors  of  them, 
•hare  and  share  alike,  to  be  paid 


and  conveyed,  to  each  of  said  chll- 
di*en  resi^ectively,  as  they  each 
become  of  age,  m  equal  shares ; 
and,  in  the  meantime,  the  income 
shall  be  applied  to  the  necessary 
and  proper  support,  maintenance, 
and  education  of  each  of  said  chil- 
dren, under  the  cai'e  of  my  said 
executora."  In  an  action  to  ob- 
tain a  constioiction  of  the  will, 
Tield,  that  the  estate  vested  in  the 
executora  as  tmstees  in  separate 
shai-es  and  upon  sepai'ate  and 
several  ti-usts,  for  the  benefit  of 
the  grand-children  living  at  the 
testator*s  death,  the  ti-ust  as  to 
each  share  tei-minating  when  the 
beneficiary  became  of  age;  that 
each  of  the  surviving  gi*and-chil- 
di-en  took  a  vested  i-emainder  in 
his  or  her  share,  expectant  upon 
the  termination  of  the  tinist  at  ma- 
jonty  ;  that  the  devise,  thei-efore, 
did  not  suspend  the  power  of  alien- 
ation beyond  the  minority  of  a 
beneficiary,  and  was  valid ;  that 
if  any  beneficiary  should  die  du- 
ring minority,  his  or  her  shai^ 
would  be  liberated  fi'om  the  trust, 
and  would  pass  absolutely  to  the 
heirs  and  personal  i-epresentativea 
of  such  beneficiary.  /Stevenson  v. 
Lesley.  505 

13.  Also  held,  that  the  beneficiaries 
took  per  capitcL,  not  per  stirpes.  Id, 

14.  Also  held,  that  a  child  of  Alex- 
ander, bom  after  the  death  of  the 
testator,  but  before  the  time  for 
the  distiibution  of  any  part  of  the 
corpus  of  the  estate,  was  entitled 
to  a  8hai*e  thei*ein.  Id, 

15.  The  will  of  B.  devised  certain 
premises  to  each  of  his  thi-ee  chil- 

,dren,  C,  J.  and  W.,  i^espectively, 
**  and  his,  her,  or  their  dii-ect  lineal 
descendants,  should  he,  she,  or 
they  have  any,  in  fee  simple  abso- 
lutely," "subject  to  the  conditions 
and  contingencies"  following,  i.e., 
"in  the  event  that  either  *  *  » 
shall  die,  leaving  no  children  op 
descendants  of  any  children,  then 
and  in  such  case,"  the  devise  to 
the  one  so  dying  to  go  "to  the 
children  of  the  suWivors  or  sur- 
vivor *  *  ♦  equally,  share 
and  shai*e  alike,  the  dii*ect  lineal 
descendants,  if  any,  of  such  of  my 
said  thi*ee  childi^n    »    »    • 


INDEX. 


717 


£ 


iy 


may  then  he  deceased  to  be  entitled 
to  the  aame  share  which  the  child 
or  children  so  deceased  would 
have  been  entitled  to  if  living." 
B.  died,  leaving  the  said  three 
children  him  surviving.  C.  there- 
aiter  died,  without  having  had  a 
child  boi*n  to  him.  Held,  that  the 
death  referred  to  was  not  a  death 
during  the  lifetime  of  the  testator ; 
that  the  devise  to  C.  gave  to  him 
a  cx)ntingent  estate  in  fee,  subject 
to  be,  and  which  was  reduced  to  a 
life  estate  by  his  death  without 
children,  or  the  descendants  of 
any  children,  and  upon  his  death 
the  fee  passed  to  the  children  of 
J.  and  W.,  then  living.  Also,  that 
the  devise  over,  was  valid  as  a 
contingent  limitation  upon  a  fee  (1 
R.  S.,  724,  §  24),  and  was  not  re- 
pugnant to  the  statutory  provision 
prohibiting  the  suspension  of  the 
power  of  alienation  for  more  than 
two  lives.  (1  R.  S.,  723,  }}  14. 
15).    Buel  v.  JSoutkwiek.  581 

16.  The  premises  devised  to  C. 
wei-e,  during  his  life,  sold  for  non- 
payment 01  an  assessment,  and 
were  bid  off  by  one  P.  C.  left  a 
will,  by  which  he  devised  all  his 
real  estate  to  N.  as  trustee,  whom 
he  also  appointed  executor.  The 
certificate  of  sale  was  assigned  by 
P.  to  N.  as  trustee,  and  an  assess- 
ment lease  was  executed  to  him 
as  such  trustee.  Hdd^  that  any 
title  80  acquired  by  N.  enured  to 
the  benefit  of  the  devises  imder 
the  wiU  of  B.  Id. 

WITNESS. 

1.  In  an  action  brought  by  the  per- 
sonal representatives  of  a  deceased 


person  upon  a  promissory  note 
against  maker  and  indoreer,  nei- 
ther of  the  defendants  can  be 
called  as  a  witness  in  favor  of  the 
other,  as  to  personal  transactions 
with  the  deceased,  although  they 
have  put  in  separate  auswera. 
Alexander  v.  Dutcher,  385 

2.  Section  399  of  the  Code  makes 
no  distinction  between  cases  where 
parties  are  called  as  witnesses  in 
their  own  behalf  or  in  behalf  of  a 
co-defendant,  or  cases  where  they 
are  jointly  or  severally  liable. 

Id. 

3.  The  act  of  1832  (chap.  276,  Laws 
of  1832),  authorizing  m^er  and 
indorser  to  be  joined  in  one  action, 
and  declaring  that  a  defendant  in 
such  action  shall  be  entitled  to 
the  testimony  of  a  co-defendant 
in  those  cases  where  he  would 
have  been  entitled  to  ity  had  the 
suit  been  brought  in  the  form 
theretofore  used,  was  superceded 
by  sections  120  and  397  of  the 
Code.  Id. 

4.  One  named  as  executor  in  a  will 
is  not  prohibited  from  being  a 
witness  thereto,  and  is  not  ren- 
dered incompetent  either  by  the 
Revised  Statutes  (2  R.  S.,  65,  } 
50),  or  by  the  Code  (}  399)  as  a 
witness  upon  probate  of  the  will 
to  prove  its  execution.  C.  Aid 
jSoc.  v.  Laoeridge*  387 

5.  If  disqualified  by  the  Revised 
Statutes,  this  is  so  far  modified 
and  controlled  by  the  Code  (§6  398 
and  399X  that  he  is  rendered  en- 
tirely competent.  Id. 


*    • 
1.  * 
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